June 30, 2003

(VIA FAX): (202) 693-1432
Via E-Mail : whd-reg@fenix2.dol-esa.gov
Tammy D. McCutchen
Administrator, Wage and Hour Division
Employment Standards Administration
United States Department of Labor
Room S-3505
200 Constitution Avenue, N.W.
Washington, D.C. 20210
RE: RIN1215-AA14 REVISION TO 29 CFR PART 541 : DEFINING AND DELIMITING THE EXEMPTIONS
FOR EXECUTIVE, ADMINISTRATIVE, PROFESSIONAL, OUTSIDE SALES AND COMPUTER EMPLOYEES
TO REVISE THE “WHITE-COLLAR EXEMPTIONS” UNDER THE FAIR LABOR STANDARDS ACT
Dear Ms. McCutchen:
The American Land Title Association (ALTA) is pleased to submit this Comment Letter to the
Wage and Hour Division regarding its “Proposed Rule to Revise the White Collar Exemptions
Under the Fair Labor Standards Act” (Proposed Rule), which was published in the Federal
Register on March 31, 2003. This Comment Letter focuses on the confusion and burden
created by the state of the current white-collar regulations, and it recommends clarifications of
the Proposed Rule to address and resolve those issues.
ALTA, founded in 1907, is the national trade association and voice of the title insurance
industry. ALTA’s members search, review and insure land titles to protect home buyers and
mortgage lenders who invest in real estate. Members of the association are in business in most
counties across the nation, and virtually all title insurance companies hold ALTA membership.
ALTA has nearly 2,000 active members, consisting of large title insurance companies with
thousands of employees as well as individual title agents and abstracters. Associate members
of ALTA may include attorneys, builders, developers, lenders, real estate brokers, surveyors,
consultants, educational institutions, computer services firms, and related national trade
associations.
ALTA is regularly in touch with Congress, Fannie Mae, Freddie Mac, and other agencies, on
legislative and regulatory issues. ALTA also maintains regular contact with the National
Association of Insurance Commissioners and works with its state title affiliates on regulatory
matters as appropriate. Finally, from time to time, ALTA files amicus curiae briefs with federal
and state appeals courts in cases of major importance to the land title industry.
ALTA member companies are subject to the Fair Labor Standards Act (FLSA). Like many other
employers, ALTA member employers have had difficulty applying the regulations that determine
who qualifies as an exempt “white-collar” employee. The white-collar regulations were chiefly
drafted between 1938 and 1954 and have remained virtually unchanged since 1954.1 Given the
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growth and rapid evolution of the title insurance industry, it is not surprising that the white-collar
regulations now provide little clarity or guidance.
The outmoded regulations have generated enforcement confusion and frivolous litigation. In
2001, for the first time, FLSA class actions outstripped employment discrimination class
actions.2 Obviously, such unnecessary litigation is costly to employers and the public. The
revisions contemplated by the Proposed Rule are necessary and appropriate to replace the
current uncertainty with updated clarity, and thereby reverse the trend of opportunistic and
damaging litigation.
ADDITIONAL CLARIFICATIONS TO THE PROPOSED RULE ARE NECESSARY
The Misclassification of Escrow Closers: The “Chicago Title” Case
ALTA member companies have been directly impacted by the confusion generated by the
outdated regulations.
In the title insurance industry, “escrow closers” are the highly
compensated, highly skilled office workers who coordinate and close real estate transactions.
Specifically, escrow closers make the final decisions necessary to consummate real estate
transactions, such as whether the lender’s requirements have been satisfied, whether all issues
related to the transfer of title have been satisfied, whether the varying requirements of state law
have been met, as well as authorizing the disbursement of settlement funds. Indeed, in some
jurisdictions, escrow closers take the place of licensed attorneys to coordinate, analyze and
supervise final property settlements.
However, in Reich v. Chicago Title Insurance Company, 853 F. Supp. 1325 (D. Kan. 1994), a
Kansas federal district court ruled that escrow closers were non-exempt employees under the
FLSA. In Chicago Title, the district court struggled with the tortuous “duties test” of the
administrative exemption -- which the Wage and Hour Division correctly recognized as the
“most difficult to apply of all the duties tests.”3
In analyzing whether the escrow closer position fell within the administrative exemption, the
court noted the difficulty in applying the outmoded regulations, stating that the regulatory
“terminology often sounds odd outside of a manufacturing context . . .” Chicago Title, 853 F.
Supp. at 1329. The district court ultimately concluded that escrow closers were non-exempt,
basing its determination on the regulatory distinction between those employees whose primary
duty is administering the business affairs of the enterprise (exempt employees) from those
whose primary duty is producing the goods or services that the enterprise exists to produce and
market (non-exempt employees). This distinction has been dubbed the “production versus
staff” dichotomy.
Further Modification Should Be Made to the Administrative Duties Test
ALTA strongly believes that Chicago Title was wrongly decided, in that it unduly emphasized
and misapplied the production versus staff dichotomy under the current regulatory standards.
Given that the revisions contained in the Proposed Rule are specifically designed to reduce the
emphasis on the production versus staff dichotomy, the revised standards should prevent the
recurrence of that type of error.4 However, to remove any doubt about the exempt status of
the Modern Work Place (HEHS 99-164), at 15 (hereinafter “GAO Report”).
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escrow closers, the Proposed Rule should be further clarified.
At § 541.201, the Proposed Rule revises the primary duty requirement for the administrative
exemption. The commentary related to this section “invites comments on any other areas that
should be included in this list [of exempt administrative duties] and on any areas that should be
deleted.”5 In response to this invitation, ALTA recommends that the following additional
modifications be made to § 541.201(b) and (c):
(b) Work related to management or general business operations includes, for example, work
in areas such as tax, finance, accounting, auditing, insurance, quality control, purchasing,
procurement, advertising, marketing, research, [coordinating property settlements for
customers], addressing safety and health, personnel management, human resources,
employee benefits, labor relations, public relations, government relations and similar
activities. Some of these activities may be performed by employees who also would qualify
for another exemption. For example, a tax attorney and an accountant likely are performing
work that qualifies for the professional exemption.
(c) An employee may qualify for the administrative exemption if the employee performs
work related to the management or general business operations of the employer's
customers. Thus, for example, employees acting as advisers and consultants to their
employer's clients or customers (as tax experts, financial consultants, [and real property
settlement and escrow officers], for example) may be exempt.
Sound policy reasons support these requested modifications. As noted above, escrow closers
are highly skilled office workers who perform varied and complex tasks that are consistent with
those “exempt administrative duties” listed within § 541.201 of the Proposed Rule. Moreover,
the suggested changes reflect emerging case law in this area. Numerous recent decisions have
found that employees with duties analogous to those of escrow closers qualified for the
administrative exemption. See, e.g., Hogan, et al. v. Allstate Ins. Co., 210 F. Supp. 2d 1312
(M.D. Fla. 2002) (insurance agents who “represent the company” and “service customers” are
exempt administrative employees); Palacio v. Progressive Ins. Co., 244 F. Supp. 2d 1040
(insurance claims agents who were engaged in “planning,” “negotiating” and “making
recommendations” related to insurance claims transactions qualified for administrative
exemption). In short, these changes make plain that escrow closers -- as employees who
consistently “service,” “plan” and “advise customers” on complex issues related to real estate
closings -- clearly merit the exemption.
The Professional Exemption Should Specifically Recognize “Escrow Closers” As Exempt
“Knowledge Workers”
The Proposed Rule also revises the duties test applicable to the professional exemption. See
Proposed Rule, § 541.300 - .304. Specifically, the exemption would no longer be restricted to
only those office employees who have earned an advanced academic degree but will include
those who have achieved an equivalent level of knowledge through intellectual instruction and
experience. As stated in the comments to the Proposed Rule, “The proposed changes would
clarify that, so long as such an employee’s level of advanced knowledge is equivalent to the
knowledge possessed by an employee with the typical academic degree generally required by
the profession, the employee may qualify as an exempt professional.”6
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The Proposed Rule, however, does not contain “any specific formula for determining the
equivalencies of intellectual instruction and qualifying work experience, although some
examples from the current rule have been included and expanded. Public comments are invited
on whether the regulations should specify such equivalencies.”7 In response to this invitation,
ALTA recommends that the following additional modifications be made to § 541.301(e):
(7) Escrow Closers. Escrow closers are permitted to conduct final property
settlements in real estate transactions. Escrow closers who have satisfied
applicable state educational and/or certification requirements will qualify as
exempt professionals.
As noted above, in many jurisdictions, licensed or certified escrow closers take the place of
licensed attorneys in making final settlement of real estate transactions. In that capacity,
escrow closers are authorized and responsible for satisfying the applicable requirements of
state law(s), resolving all issues related to clearing the title to the subject real property, ensuring
that all requirements of the lender are satisfied, and disbursing funds related to the transaction.
Such work requires that escrow closers possess knowledge and judgment equivalent to that
exercised by licensed real estate attorneys.8
CONCLUSION
The Proposed Rule represents a timely and appropriate first step to revise the outmoded
regulations implementing the FLSA’s “white-collar” exemptions. The Proposed Rule should be
further modified, however, to expressly capture escrow closers. Accordingly, ALTA urges the
Wage and Hour Division to carefully review its suggested revisions to the Proposed Rule so that
escrow closers will be appropriately classified as exempt under the final regulations.
If you have any questions we would be happy to discuss this further. We can be reached, as
noted below on (202) 296-3671, ext 214, or (800) 787-2582, ext 214. My e-mail address is
ann_vomeigen@alta.org.
Sincerely,

Ann vom Eigen
Legislative/Regulatory Counsel
American Land Title Association
1828 L St. N.W.
Washington, D. C. 20036
(202) 296-3671, x 214
(800) 787-2582, x 214
ann_vomeigen@alta.org
Fax (202) 223-5843
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Presently, the Proposed Rule expressly recognizes “dental hygienists” and “medical
technologists” as “learned professionals.” Proposed Rule, 29 C.F.R. § 541.301(e)(1) and (3).
Escrow closers are required to meet similar certification and/or licensing requirements, and
must demonstrate the same level of expertise in a particular field.
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