Paralegal Profession Act Substitute
House Bill 356, ratified on July 16, 2004, substituted an amendment to Chapter 84
in lieu of last year’s H957 (S922) that had proposed creating a new Chapter 84B to
regulate the paralegal profession. This legislation is the culmination of several
years of work by members of the legal profession, lawyers and educators. The
former bill contained provisions for a regulatory board, qualification, registration
and sanctions. Certification would be voluntary as opposed to licensing. The
legislation would have made it illegal to refer to oneself as a paralegal unless
certified under the Act. The current bill passed by the Legislature was modified
significantly after input by the North Carolina State Bar.
The new legislation is far simpler and streamlined. It simply authorizes the
Council to certify and regulate the professional conduct of “State Bar certified
paralegals” and provides enforcement authority. The bill is less encompassing that
the prior proposals in that it does not authorize the State Bar to regulate the use of
the term ‘paralegal’ as professional designation. Rather, it authorized the Council
to regulate the use of the designations, "North Carolina Certified Paralegal,"
"North Carolina State Bar Certified Paralegal," or "Paralegal Certified by the
North Carolina State Bar Board of Paralegal Certification".
It may well be a distinction without a difference unless certification carries with it
sufficient economic benefit to discourage remaining uncertified. The legislation
leaves the details of the process to the State Bar. Therefore, issues such as
educational requirements, experience, examination, composition of boards and
grandfathering existing paralegals not fully meeting new minimum educational
standards will still need to be hammered out. The text of the legislation follows.
SECTION 1. G.S. 84-23 reads as rewritten:
"§ 84-23. Powers of Council.
(a) The Council is vested, as an agency of the State, with the authority to regulate the
professional conduct of licensed lawyers and State Bar certified paralegals. Among other
powers, the Council shall administer this Article; take actions that are necessary to ensure
the competence of lawyers and State Bar certified paralegals; formulate and adopt rules
of professional ethics and conduct; investigate and prosecute matters of professional
misconduct; grant or deny petitions for reinstatement; resolve questions pertaining to
membership status; arbitrate disputes concerning legal fees; certify legal specialists and
paralegals and charge fees to applicants and participants necessary to administer these
certification programs; determine whether a member is disabled; and formulate and adopt
procedures for accomplishing these purposes. The Council may do all things necessary in
the furtherance of the purposes of this Article that are not otherwise prohibited by law.

(b) The Council or any committee of the Council, including the Client Security Fund and
the Disciplinary Hearing Commission or any committee of the Commission, may
subpoena financial records of any licensed lawyers, lawyers whose licenses have been
suspended, or disbarred lawyers, relating to any account into which client or fiduciary
funds have been deposited.
(c) The Council may publish an official journal concerning matters of interest to the legal
profession.
(d) The Council may acquire, hold, rent, encumber, alienate, and otherwise deal with real
or personal property in the same manner as any private person or corporation, subject
only to the approval of the Governor and the Council of State as to the acquisition, rental,
encumbering, leasing and sale of real property. The Council may utilize the services of
the Purchase and Contract Division of the Department of Administration to procure
personal property, in accordance with the provisions of Article 3 of Chapter 143 of the
General Statutes."
SECTION 2. G.S. 84-37 reads as rewritten:
"§ 84-37. State Bar may investigate and enjoin unauthorized activities.
(a)The Council or any committee appointed by it for that purpose may inquire into and
investigate any charges or complaints of
(i) unauthorized or unlawful practice of law or
(ii) the use of the designations, "North Carolina Certified Paralegal," "North Carolina
State Bar Certified Paralegal," or "Paralegal Certified by the North Carolina State Bar
Board of Paralegal Certification," by individuals who have not been certified in
accordance with the rules adopted by the North Carolina State Bar. The Council may
bring or cause to be brought and maintained in the name of the North Carolina State
Bar an action or actions, upon information or upon the complaint of any person or
entity against any person or entity that engages in rendering any legal service, holds
himself or herself out as a North Carolina certified paralegal by use of the designations
set forth in this subsection, or makes it a practice or business to render legal services
that are unauthorized or prohibited by law. No bond for cost shall be required in the
proceeding.
(b) In an action brought under this section, the final judgment if in favor of the plaintiff
shall perpetually restrain the defendant or defendants from the commission or
continuance of the unauthorized or unlawful act or acts. A temporary injunction to
restrain the commission or continuance of the act or acts may be granted upon proof or by
affidavit, that the defendant or defendants have violated any of the laws applicable to
unauthorized or unlawful practice of law or the unauthorized use of the designations set
forth in subsection (a) of this section or any other designation implying certification by
the State Bar. The provisions of law relating generally to injunctions as provisional
remedies in actions shall apply to a temporary injunction and the proceedings for
temporary injunctions.
(c) The venue for actions brought under this section shall be the superior court of any
county in which the relevant acts are alleged to have been committed or in which there
appear reasonable grounds that they will be committed in the county where the
defendants in the action reside, or in Wake County.

(d) The plaintiff in the action shall be entitled to examine the adverse party and witnesses
before filing complaint and before trial in the same manner as provided by law for
examining parties.
(e) This section shall not repeal or limit any remedy now provided in cases of
unauthorized or unlawful practice of law. Nothing contained in this section shall be
construed as disabling or abridging the inherent powers of the court in these matters.
(f) The Council or its duly appointed committee may issue advisory opinions in response
to inquiries from members or the public regarding whether contemplated conduct would
constitute the unauthorized practice of law."
SECTION 4. This act becomes effective October 1, 2004. In the General Assembly read
three times and ratified this the 16th day of July, 2004.

PUD and Condo Acts Amended
Senate Bill 1167 appears to be a legislative repeal of the North Carolina Supreme Court
decision in Wise V. Harrington Grove Community Association, Inc., ___ N.C. ___, (No.
428a02, Filed: 22 August 2003). This decision resulted from a declaratory judgment
action brought by lot owners against the subdivision’s homeowners association. The
question analyzed by the Supreme Court was whether the North Carolina Planned
Community Act (the PCA) retroactively authorizes a homeowners association to fine lot
owners for violations of restrictive where there is a lack of express authority in the
organizational documents (the declaration, articles of incorporation, or bylaws). The
Court held that the PCA does not grant defendant such a power, and reversed the Court of
Appeals and trial court. It modifies Chapter 47C, referred to as the New Condo Act and
Chapter 47F, the Planned Unit Development Act. The addition of the words “unless the
declaration expressly provides to the contrary” to the numerous empowering provisions
in the Acts that provide retroactive authority would seem to override the ruling in
Harrington.
The bill is a lengthy setting out of extensive provisions, but the amendments are
consistent throughout the Acts and we will only provide an example. We chose this
section as representative as it was the provision at issue in Harrington and included the
black line changes for comparison purposes.

SESSION LAW 2004-109
AN ACT TO CLARIFY THE LAWS ON THE POWERS OF CONDOMINIUM UNIT
OWNERS' ASSOCIATIONS AND PLANNED COMMUNITY OWNERS'
ASSOCIATIONS, AS RECOMMENDED BY THE GENERAL STATUTES
COMMISSION, TO PERMIT ELECTRONIC NOTICES OF OWNERS'
ASSOCIATION MEETINGS, TO AMEND THE SECRET PEEPING STATUTE, AND
TO MAKE CONFORMING CHANGES.

SECTION 4. G.S. 47F-3-102 reads as rewritten: "§ 47F-3-102. Powers of owners'
association. Subject to the provisions of the articles of incorporation or the declaration
and the declarant's rights therein, Unless the articles of incorporation or the declaration
expressly provides to the contrary, the association may:
(1) Adopt and amend bylaws and rules and regulations;
(2) Adopt and amend budgets for revenues, expenditures, and reserves and collect
assessments for common expenses from lot owners;
(3) Hire and discharge managing agents and other employees, agents, and independent
contractors;
(4) Institute, defend, or intervene in litigation or administrative proceedings on matters
affecting the planned community;
(5) Make contracts and incur liabilities;
(6) Regulate the use, maintenance, repair, replacement, and modification of common
elements;
(7) Cause additional improvements to be made as a part of the common elements;
(8) Acquire, hold, encumber, and convey in its own name any right, title, or interest to
real or personal property, provided that common elements may be conveyed or
subjected to a security interest only pursuant to G.S. 47F-3-112;
(9) Grant easements, leases, licenses, and concessions through or over the common
elements;
(10) Impose and receive any payments, fees, or charges for the use, rental, or operation of
the common elements other than the limited common elements and for services
provided to lot owners;
(11) Impose reasonable charges for late payment of assessments and, after notice and an
opportunity to be heard, suspend privileges or services provided by the association
(except rights of access to lots) during any period that assessments or other amounts
due and owing to the association remain unpaid for a period of 30 days or longer;
(12) After notice and an opportunity to be heard, impose reasonable fines or suspend
privileges or services provided by the association (except rights of access to lots) for
reasonable periods for violations of the declaration, bylaws, and rules and
regulations of the association;
(13) Impose reasonable charges in connection with the preparation and recordation of
documents, including, without limitation, amendments to the declaration or
statements of unpaid assessments;
(14) Provide for the indemnification of and maintain liability insurance for its officers,
executive board, directors, employees, and agents;
(15) Assign its right to future income, including the right to receive common expense
assessments;
(16) Exercise all other powers that may be exercised in this State by legal entities of the
same type as the association; and
(17) Exercise any other powers necessary and proper for the governance and operation of
the association."
The bill also includes amendments to Chapters 47C and 47F permitting notices of
meetings to be “sent by electronic means, including by electronic mail over the Internet,
to an electronic mailing address designated in writing by the lot owner.”

Technical Corrections
Technical Corrections Act (2004)
(S1225) Of the 62 sections included in this bill, the following should be of interest to real
property professionals.
Section 6 updates the curative provision of the Notary Act. G.S. 10A-16(d) is to read;
"(d) This section applies to notarial acts performed on or before February 1, 2004."
Section 16 modifies G.S. 47-2 to add the following to the laundry list of officials
recognized in North Carolina as competent to take acknowledgments for conveyances;
associate consul, or any other person authorized by federal law to acknowledge
documents as consular officers”.
Section 17 adds a new curative provision to Chapter 47 of the General Statutes.
"§ 47-50.1. Register's certificate omitted. In all cases prior to October 1, 2004, where it
appears from the records of the office of the register of deeds of any county in this State
that the execution of a deed of conveyance or other instrument by law required or
authorized to be registered was duly signed and acknowledged as required by the laws of
this State, and the register of deeds has failed to certify the correctness of the
acknowledgment as required by G.S. 47-14(a), the registrations are hereby validated and
the instrument so appearing in the office of the register of deeds of that county is
effective to the same extent as if the register of deeds had properly certified the
correctness of the acknowledgment."
Section 18 adds the clerk of a superior court, deputy clerk, or assistant clerk to the
curative provision for lack of a notarial seal in G.S. 47-53.1.
"§ 47-53.1. Acknowledgment omitting seal of clerk or notary public. Where any person
has taken an acknowledgment as either a notary public or a clerk of a superior court,
deputy clerk of a superior court, or assistant clerk of a superior court and has failed to
affix his or her seal and this acknowledgment has been otherwise duly probated and
recorded then this acknowledgment is hereby declared to be sufficient and valid. This
section applies only to those deeds and other instruments acknowledged prior to January
1, 1991."

Technical Corrections Act (2003)
(H 281) This is the technical corrections bill that did not pass in the 2003 Session. There
are numerous unrelated changes to the General Statutes. Of interest to real property
attorneys are the following changes. There are 54 sections to this bill. Of interest to real
property attorneys are the following changes.

SECTION 14. G.S. 1-44.2(b) reads as rewritten: "(b)Persons claiming ownership
contrary to the presumption established in this section shall have a period of one year
from the date of enactment of this statute or the abandonment of such easement,
whichever later occurs, in which to bring any action to establish their ownership. The
presumption established by this section is rebuttable by showing that a party has good
and valid title to the land."
SECTION 15.(a) G.S. 1-47(1) reads as rewritten: "§ 1-47. Ten years. Within ten years
an action - (1) Upon a judgment or decree of any court of the United States, or of any
state or territory thereof, from the date of its rendition. entry. No such action may be
brought more than once, or have the effect to continue the lien of the original judgment.
...."
SECTION 15.(b) G.S. 1-52(8) reads as rewritten: "§ 1-52. Three years. Within three
years an action - ... (8) For fees due to a clerk, sheriff or other officer, by the judgment of
a court; within three years from the rendition entry of the judgment, or the issuing of the
last execution thereon. ...."
SECTION 30. G.S. 30-3.6(c) reads as rewritten: "(c)A written waiver that would have
been effective to waive a spouse's right to dissent in estates of decedents dying on or
before December 31, 2000, under Article 1 of Chapter 30 of the General Statutes is
effective to waive that spouse's right of elective share under this Article for estates of
decedent's decedents dying on or after January 1, 2001."
SECTION 31.(a) G.S. 35A-1213(b) reads as rewritten: "(b)An individual appointed as
general guardian or guardian of the estate must be a resident of the State of North
Carolina. A nonresident of the State of North Carolina, to be appointed as general
guardian, guardian of the person person, or guardian of the estate of a North Carolina
resident, must indicate in writing his willingness to submit to the jurisdiction of the North
Carolina courts in matters relating to the guardianship and must appoint a resident agent
to accept service of process for the guardian in all actions or proceedings with respect to
the guardianship. Such appointment must be approved by and filed with the clerk, and
any agent so appointed must notify the clerk of any change in the agent's address or legal
residence. The clerk may shall require a nonresident guardian of the estate or a
nonresident general guardian to post a bond or other security for the faithful performance
of the guardian's duties. The clerk may require a nonresident guardian of the person to
post a bond or other security for the faithful performance of the guardian's duties."
SECTION 31.(b) G.S. 35A-1290(c) reads as rewritten: "(c)It is the clerk's duty to
remove a guardian guardian or to take other action sufficient to protect the ward's
interests in the following cases: (1) The guardian has been adjudged incompetent by a
court of competent jurisdiction and has not been restored to competence. (2) The
guardian has been convicted of a felony under the laws of the United States or of any
state or territory of the United States or of the District of Columbia and his citizenship
has not been restored. (3) The guardian was originally unqualified for appointment and
continues to be unqualified, or the guardian would no longer qualify for appointment as

guardian due to a change in residence, a change in the charter of a corporate guardian, or
any other reason. (4) The guardian is the ward's spouse and has lost his rights as provided
by Chapter 31A of the General Statutes. (5) The guardian fails to post, renew, or increase
a bond as required by law or by order of the court. (6) The guardian refuses or fails
without justification to obey any citation, notice, or process served on him in regard to
the guardianship. (7) The guardian fails to file required accountings with the clerk. (8)
The clerk finds the guardian unsuitable to continue serving as guardian for any reason.
(9) The guardian is a nonresident of the State and refuses or fails to obey any citation,
notice, or process served on the guardian or the guardian's process agent."
SECTION 31.(c) G.S. 35A-1291 reads as rewritten: "§ 35A-1291. Interlocutory
Emergency removal; interlocutory orders on revocation. The clerk may remove a
guardian without hearing if the clerk finds reasonable cause to believe that an emergency
exists that threatens the physical well-being of the ward or constitutes a risk of substantial
injury to the ward's estate. In all cases where the letters of a guardian are revoked, the
clerk may, pending the resolution of any controversy in respect to such removal, make
such interlocutory orders and decrees as the clerk finds necessary for the protection of the
ward or the ward's estate or the other party seeking relief by such revocation."

The Studies Act of 2004.
The following legislative issues of concern to real property attorneys were assigned to the
Legislative Study Commission.

ELECTRONIC RECORDATION AND REVISION OF
NOTARY LAWS (S.B. 1094 - Berger)
This is commendable legislation in that should produce well considered legislation to
provide for electronic recordation of conveyances with accompanying provision for
electronic acknowledgments, to modernize laws regarding non-profit associations, and
dealing with guardianship
SECTION 6.1. The General Statutes Commission shall study the issue of electronic
recordation, specifically with regard to real property documents and other documents
filed with registers of deeds. The Commission shall study methods for establishing
uniform legal standards for the receipt, recordation, authentication, preservation, and
retrieval of electronic documents. The Commission shall include in its study
consideration of the Uniform Real Property Electronic Recordation Act drafted by the
National Conference of Commissioners on Uniform State Laws as well as other resources
on electronic recording standards from national organizations such as the Property
Records Industry Association (PRIA) and the Mortgage Industry Standards Maintenance
Organization (MISMO). The General Statutes Commission shall report its findings and
recommendations and any legislative proposals to the 2005 General Assembly upon its
convening.

SECTION 6.2. The Secretary of State shall study the issue of amending the notary public
laws in order to modernize and simplify their administration. The study shall also address
the issue of electronic notarization. The Secretary of State shall report its findings and
recommendations and any legislative proposals to the 2005 General Assembly upon its
convening.
PART VII. UNIFORM UNINCORPORATED NONPROFIT ASSOCIATION ACT
SECTION 7.1. The General Statutes Commission is directed to study the Uniform
Unincorporated Nonprofit Association Act in consultation with interested parties and to
report to the 2005 General Assembly on the Commission's recommendations and
legislative proposals.
PART XLV. LEGISLATIVE STUDY COMMISSION ON STATE
GUARDIANSHIP LAWS (H.B. 1409 - Nye, Weiss, G. Wilson; S.B. 1152 - Swindell)
SECTION 45.1. There is created the Legislative Study Commission on State
Guardianship Laws. The purpose of the Commission is to review State law pertaining to
guardianship and its relationship to other pertinent State laws such as the health care
power of attorney, the right to a natural death, and durable power of attorney.
SECTION 45.2. The Commission shall consist of 16 members as follows: (1) Four
members of the House of Representatives appointed by the Speaker of the House of
Representatives. (2) Four members of the Senate appointed by the President Pro Tempore
of the Senate. (3) The Director of the Administrative Office of the Courts, or the
Director's designee. (4) The Director of the Division of Aging in the Department of
Health and Human Services, or the Director's designee. (5) A county director of social
services appointed by the President Pro Tempore of the Senate. (6) A clerk of superior
court appointed by the Speaker of the House of Representatives. (7) A physician who
specializes in geriatrics appointed by the President Pro Tempore of the Senate. (8) An
attorney who has experience in guardianship matters appointed by the Speaker of the
House of Representatives. (9) A representative of the Governor's Advocacy Council for
Persons With Disabilities. (10) An area authority or county program director for mental
health, developmental disabilities, and substance abuse services, appointed by the
Speaker of the House of Representatives. In addition, representatives designated by the
following organizations shall serve as ex officio, nonvoting members of the Commission:
(1) The North Carolina Bar Association. (2) The Arc of North Carolina. (3) North
Carolina Guardianship Association. (4) Alzheimer's Association - Western Chapter. (5)
Alzheimer's Association - Eastern Chapter. (6) Carolina Legal Assistance. (7) The Area
Agencies on Aging. (8) County Departments of Aging. (9) Friends of Residents in Long
Term Care. The Speaker of the House of Representatives shall designate one
Representative as cochair, and the President Pro Tempore shall designate one Senator as
cochair. Vacancies on the Commission shall be filled by the same appointing authority as
made the initial appointment. The Commission shall expire upon delivering its final
report. The Commission, while in the discharge of its official duties, may exercise all
powers provided for under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. The
Commission may meet at any time upon the joint call of the cochairs. The Commission
may meet in the Legislative Building or the Legislative Office Building. The

Commission may contract for professional, clerical, or consultant services as provided by
G.S. 120-32.02. The Legislative Services Commission, through the Legislative Services
Officer, shall assign professional staff to assist the Commission in its work. The House of
Representatives' and the Senate's Supervisors of Clerks shall assign clerical staff to the
Commission, and the expenses relating to the clerical employees shall be borne by the
Commission. Members of the Commission shall receive subsistence and travel expenses
at the rates set forth in G.S. 120-3.1, 138-5, or 138-6, as appropriate.
SECTION 45.3. In conducting the study, the Commission shall consider the following:
(1) Whether guardianship should be a remedy of last resort used only if less restrictive
alternatives are insufficient. (2) The definition of incompetency. (3) Whether courts
should be required to make express findings regarding the extent of a person's incapacity
and limit the scope of the guardianship accordingly. (4) Legal rights retained or lost as a
result of being adjudicated incompetent. (5) The proper role of attorneys and guardians ad
litem in guardianship proceedings. (6) The role of public human services agencies in
providing guardianship services. (7) Legal procedures and protections in guardianship
proceedings. (8) Public monitoring of guardianship. (9) Funding for guardianship
services provided by public and nonprofit agencies. (10) Educating citizens with respect
to guardianship and alternatives to guardianship. (11) Prudent investor rules. (12) Powers,
duties, and liabilities of guardians. (13) Review of the State's adult protective services
law. (14) Enactment of the Uniform Guardianship and Protective Proceedings Act
(UGPPA). (15) Whether guardianship statutes need revision to provide greater protection
of the health and welfare of incapacitated adults. (16) Whether the State should track the
number of people under private guardianship and, if so, proposed methods for the
tracking.
SECTION 45.4. The Legislative Study Commission on State Guardianship Laws may
make an interim report to the 2005 General Assembly not later than the convening of the
2005 General Assembly, and shall make its final report to the 2006 Regular Session of
the 2005 General Assembly upon its convening.

Identity Theft Penalty Enhancement Act
In Congress, H.R. 1731
The terms ‘‘identity theft’’ and ‘‘identity fraud’’ refer to all types of crimes in which
someone wrongfully obtains and uses another person’s personal information. This Act
addresses the growing problem of identity theft. Many identity thieves receive short
terms of imprisonment or probation in Federal prosecutions. This does not discourage
many of these thieves from going on to use false identities to commit much more serious
crimes after their release.
The following are examples of instances in which persons involved in identity theft
received little or no prison time edited from the legislative history:

U. S. v. Amry. On October 15, 2003, Mohamed Amry, a former employee of a Bally’s
Health Club in Cambridge, Massachusetts, pleaded guilty to a multi-count indictment
charging him with conspiracy to commit bank fraud (18 U.S.C. § 371), bank fraud (18
U.S.C. § 1344), conspiracy to commit access device fraud and access device fraud (18
U.S.C. § 1029), and conspiracy to commit identity theft (18 U.S.C. § 1028). Amry, using
a skimmer to obtain credit card data from members of the health club, provided stolen
names, Social Security numbers, and credit-card information of at least 30 people to
Abdelghani Meskini, who pleaded guilty to conspiracy in connection with the plot to
blow up Los Angeles International Airport in 1999. Using victims’ names, Amry
reportedly assisted Meskini in creating false green cards and Social Security cards.
Meskini used the information to open bank accounts in New York, where he deposited
counterfeit checks. Amry was not charged with knowledge of the terrorists’ intentions in
obtaining and using the stolen identities. On January 17, 2003, Amry was sentenced to 15
months imprisonment.
U. S. v. Scheller. Suzanne M. Scheller was a financial institution employee. Scheller
accessed the financial institution’s computer system and searched for potential customers
for a friend who was starting a real estate business. After identifying prospects, Scheller
then provided the friend with the customer account information. Scheller admitted that
she knew her unauthorized access was against the policy of the financial institution. The
investigation established that some of the information provided by Scheller was actually
used by another individual unknown to her as part of an identity theft scheme. Imposters
used the customer account information to steal the identity of the customers and conduct
transactions at the financial institution. Scheller pleaded guilty to one count of obtaining
unauthorized computer access to customer account information from a financial
institution, in violation of 18 U.S.C. §§ 2, 1030(a)(2)(A), 1030(c)(2)(B)(i),
1030(c)(2)(B)(iii). On November 30, 2001, Scheller was sentenced to 36 months
probation.
U. S. v. Opara. On February 7, 2002, Chuck Opara, after having pleaded guilty to
multiple counts of submitting false claims and identity theft, was sentenced to 15 months
imprisonment. According to court documents filed in this case, Opara engaged in a
multimillion dollar fraud scheme.
U. S. v. Maxfield. On five separate occasions between 1996 and 1998, William K.
Maxfield used the Social Security number of a William E. Maxfield (no relation) to
obtain loans and lines of credit. Maxfield defaulted on some of the loans however, the
more significant injury was to William E. Maxfield, who suffered harm to his credit
rating and had great difficulty in clearing what appeared to be delinquent accounts. On
January 9, 2003, William K. Maxfield was sentenced to 10 months imprisonment.
U. S. v. Rodriguez. While receiving Title II disability benefits, Dolores Rodriguez
worked as a science teacher at a school under her husband’s Social Security number. She
received over $80,000 in disability benefits. She pled guilty to a violation of 18 U.S.C.
§ 641. She was sentenced to 12 months home confinement, 5 years probation, and
restitution.

U. S. v. Fergerson. Diana Fergerson had stolen the identity of another person years
earlier. She used the stolen identity to apply for and receive Social Security benefits. She
also used the stolen identity to establish credit. She received over $45,000 in Social
Security disability benefits. She pled guilty to several charges including violations
of 18 U.S.C. § 641 and 18 U.S.C. § 1028(a)(7). She was sentenced to 5 years probation
and restitution.
U. S. v. Benavides-Holguin. Porfirio Benavides-Holguin, a resident of Chihuahua,
Mexico, received Title XVI benefits under the name and Social Security number of his
former brother-in-law, a U.S. citizen. He pled guilty to both counts of a 2 count
indictment alleging violations of 42 U.S.C. § 1383(a)(2). He was sentenced to 10
months confinement, 3 years of non-reporting supervised release, and restitution.
The bill toughens penalties for violations of the law by adding a mandatory two-year
prison sentence for persons convicted of using stolen personal information or credit card
numbers to commit crimes. It also amends current law to impose a higher maximum
penalty for identity theft used to facilitate acts of terrorism by providing that those
convicted of identity theft to "commit an act of terrorism" will receive and additional five
years in prison. President Bush signed the bill into law on July 16, 2004. Portions of he
edited text of the Act follows:

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Identity Theft Penalty Enhancement Act’’.
SEC. 2. AGGRAVATED IDENTITY THEFT.
(a) IN GENERAL.—Chapter 47 of title 18, United States Code, is amended by adding
after section 1028, the following:
‘‘§ 1028A. Aggravated identity theft
‘‘(a) OFFENSES.—
‘‘(1) IN GENERAL.—Whoever, during and in relation to any felony violation
enumerated in subsection (c), knowingly transfers, possesses, or uses, without
lawful authority, a means of identification of another person shall, in addition to
the punishment provided for such felony, be sentenced to a term of imprisonment
of 2 years.
‘‘(2) TERRORISM OFFENSE.—Whoever, during and in relation to any felony
violation enumerated in section 2332b(g)(5)(B), knowingly transfers, possesses,
or uses, without lawful authority, a means of identification of another person
or a false identification document shall, in addition to the punishment provided
for such felony, be sentenced to a term of imprisonment of 5 years.
‘‘(b) CONSECUTIVE SENTENCE.—Notwithstanding any other provision of law—
‘‘(1) a court shall not place on probation any person convicted of a violation

of this section;
‘‘(2) except as provided in paragraph (4), no term of imprisonment imposed
on a person under this section shall run concurrently with any other term of
imprisonment imposed on the person under any other provision of law, including
any term of imprisonment imposed for the felony during which the means
of identification was transferred, possessed, or used;
‘‘(3) in determining any term of imprisonment to be imposed for the felony
during which the means of identification was transferred, possessed, or used,
a court shall not in any way reduce the term to be imposed for such crime so
as to compensate for, or otherwise take into account, any separate term of
imprisonment
imposed or to be imposed for a violation of this section; and
‘‘(4) a term of imprisonment imposed on a person for a violation of this section
may, in the discretion of the court, run concurrently, in whole or in part,
only with another term of imprisonment that is imposed by the court at the
same time on that person for an additional violation of this section, provided
that such discretion shall be exercised in accordance with any applicable
guidelines
and policy statements issued by the Sentencing Commission pursuant to
section 994 of title 28.
‘‘(c) DEFINITION.—For purposes of this section, the term ‘felony violation enumerated
in subsection (c)’ means any offense that is a felony violation of—
‘‘(1) section 641 (relating to theft of public money, property, or rewards),
section 656 (relating to theft, embezzlement, or misapplication by bank officer
or employee), or section 664 (relating to theft from employee benefit plans);
‘‘(2) section 911 (relating to false personation of citizenship);
‘‘(3) section 922(a)(6) (relating to false statements in connection with the acquisition
of a firearm);
‘‘(4) any provision contained in this chapter (relating to fraud and false
statements), other than this section or section 1028(a)(7);
‘‘(5) any provision contained in chapter 63 (relating to mail, bank, and wire
fraud);
‘‘(6) any provision contained in chapter 69 (relating to nationality and citizenship);
‘‘(7) any provision contained in chapter 75 (relating to passports and visas);
‘‘(8) section 523 of the Gramm-Leach-Bliley Act (15 U.S.C. 6823) (relating to obtaining
customer information by false pretenses);
‘‘(9) section 243 or 266 of the Immigration and Nationality Act (8 U.S.C. 1253 and 1306)
(relating to willfully failing to leave the United States after deportation
and creating a counterfeit alien registration card);
‘‘(10) any provision contained in chapter 8 of title II of the Immigration and Nationality
Act (8 U.S.C. 1321 et seq.) (relating to various immigration offenses); or
‘‘(11) section 208, 811, 1107(b), 1128B(a), or 1632 of the Social Security Act
(42 U.S.C. 408, 1011, 1307(b), 1320a–7b(a), and 1383a) (relating to false statements
relating to programs under the Act).’’.

