August 21, 2001
Ann vom Eigen
American Land Title Association
1828 L Street, NW
Suite 705
Washington, D.C. 20036-5104
RE:

2001 Vermont Legislature Acts

Dear Ms. vom Eigen:
Enclosed please find the State Legislative Topic form, description of the Acts
affecting title insurance, and copies of those Acts.
I apologize for my delay in getting this information to you. If I can be of further
assistance, please let me know.

Very Truly Yours,

Jason R. Tiballi

II
B.

Environmental Issues
Hazardous Waste

Act No. 14 – An Act Relating to the Redevelopment of Contaminated Property. Effective
May 8, 2001, applications to participate in the program to redevelop contaminated real estate,
established under 10 V.S.A. ∋ 6615a have been extended to July 1, 2006.
III
C.

Escrow
Settlements

Act No. 55 – An Act Relating to the Provision of Money Services and Funded Settlements at
Real Estate Closings. Effective July 1, 2001, 9 V.S.A ∋ 203(a) provides that a lender shall, at
or before closing, cause disbursement of loan funds to the settlement agent. In the case of a
refinance or any other loan where a right of rescission applies but has not been exercised, the
lender shall, prior to 2 p.m. Eastern Standard Time of the first business day after the
expiration of the rescission period, cause disbursement of loan funds to the settlement agent.
If the lender is acting as the settlement agent, the lender shall cause disbursement of the
settlement proceeds at the loan closing, or, where a right of rescission applies, the lender shall
cause disbursement of the settlement proceeds on the first business day after the expiration of
the rescission period. 9 V.S.A. ∋ 203(b). The lender shall not be entitled to charge or receive
any interest on the loan until disbursement of the settlement proceeds. 9 V.S.A. ∋ 203(c).
9 V.S.A. ∋ 204 provides that a settlement agent that has received the loan funds from the
lender shall cause disbursement of the settlement proceeds at the loan closing, or, in the case
where a right of rescission applies, the settlement agent shall cause disbursement of the
settlement proceeds on the first business day after the expiration of the rescission period.
The statute applies only to transactions involving loans made by lenders, which loans are
secured by a first lien on owner-occupied one-to-four-unit residential real estate, including
first and second homes. 9 V.S.A. ∋ 202.
9 V.S.A. ∋ 201(1) defines “Disbursement of loan funds” as “the delivery of the loan funds
by the lender to the settlement agent in one or more of the following forms:
A.
cash;
B.
wired funds or electronic transfer;
C.
certified check;
D.
checks issued by a governmental entity or instrumentality;
E.
cashier’s check, teller check or any transfer of funds by check or otherwise that
is fully collected and unconditionally available to the settlement agent;
F.
checks or other drafts issued by a state-chartered or federally-chartered
financial institution; checks or other drafts issued by a state-chartered or
federally-chartered credit union; and
G.
checks issued by an insurance company licensed in the state of Vermont.”
A lender or settlement agent who violates any provision of the statute and causes actual
damage to a consumer is subject to a civil action by the aggrieved consumer in which the
consumer has the right to recover the greater of actual damages in an amount determined by
the court or, except as provided in subsection (b) of this section, an amount determined by the

court of not less than $250.00 nor more than $1,000.00, plus the costs of the action, together
with reasonable attorney’s fees. 9 V.S.A. ∋ 206(a) (emphasis added). 9 V.S.A. ∋ 206(b)
provides that liability under subsection (a) is limited to actual damages, plus costs of the
action, together with reasonable attorney’s fees, if the lender or settlement agent shows by a
preponderance of the evidence that the violation was not intentional and resulted from a bona
fide error notwithstanding the maintenance of procedures reasonably adopted to avoid any
such error. An action may not be brought pursuant to this section more than two years after
the loan closing has occurred. 9 V.S.A. ∋ 206(c).

IV
K

Insurance/Business Issues
Legal Ethics Opinions

Advisory ethics opinion #200-4 deals with the subject of law firm web sites and email correspondence resulting from that web site. A web site maintained by a lawyer
includes topics about the attorney, a list of specific legal areas, and a section entitled
“frequently asked legal questions.” The site also contains the lawyer’s e-mail address,
allowing the attorney to receive inquiries from the public or prospective clients. The site also
contains disclaimers relating to both the “frequently asked legal questions” section and the
information provided by individuals who may contact the lawyer by sending a
communication to the e-mail address.
The Advisory Opinion deals with the applicability of the Vermont Rules of
Professional Conduct to the web site, the e-mail communications and the disclaimers. Those
Rules involve Communications Concerning a Lawyer’s Services (Rule 7.1); Advertising
(Rule 7.2); Direct Contact with Prospective Clients (Rule 7.3); and Communication of Fields
of Practice (Rule 7.4). Under the facts presented, the lawyer or law firm Web site should
comply with the accuracy and record-keeping provisions of Rule 7.1 and 7.2(a), (b) and (c).
Since the Web site is available to the world, or at least whoever accesses the site, the
potential client seeks out information as in the yellow pages, and chooses whether or not to
read and/or act on the available information. This type of advertising is not equivalent to
“direct mail contact” or “in-person or telephone contact.” The lawyer does not initiate
contact with prospective clients by merely posting a Web site, nor is the contact considered to
be “direct.”
Because it is not considered a “direct” communication, Rule 7.3(c) does not apply to
the Web site; thus it is not necessary that each page of the site contain the words,
“Advertising Material.” However, the invitation in the Web site to individuals to seek
answers to legal questions is problematic. An individual may have certain expectations when
utilizing e-mail to ask a lawyer legal questions and receive responses. A non-lawyer may
rely on information contained in the Web site or in e-mail responses to their financial
detriment. Therefore, the information should be current, accurate and perhaps include a
“clear statement” that readers should not rely upon that information and that it is not legal
advice. The more personalized the response, the higher the risk the interaction may involve
ethical considerations of confidentiality and potential conflicts of interest. The closer the
request and response interaction between lawyer and requestor approaches “real time,” the
closer it may come to a lawyer-client relationship creating an expectation that the lawyer is
giving advice or that the information provided is to be received confidentially.

Lastly, the use of disclaimers will not necessarily preclude the establishment of a
lawyer-client relationship. Disclaimers should be carefully worded to avoid any
misunderstanding of the relationship being established. The more the lawyer tailors e-mail
responses to specific facts, as opposed to answers to generic legal questions, the greater the
risk of forming a lawyer-client relationship. A lawyer should at least be concerned about
confidentiality of the information imparted by the potential client. Whether a lawyer-client
relationship is established will depend on the nature and extent of the personal interaction via
the Internet between the lawyer and a visitor to the Web site and is not exclusively
determined by the use of disclaimers.
VII
D.

Public Entities
Zoning

Act No. 44 – An Act Relating to Local Permit Moratorium Pending Subdivision or Zoning
Bylaw Amendment. The Act amends 24 V.S.A. ∋ 4443(d) such that if a public notice for a
first public hearing pursuant to subsection 4404(a) of title 24 is issued with respect to the
adoption or amendment of a bylaw, or an amendment to an ordinance adopted under prior
enabling laws, the administrative officer, for a period of 150-days following that notice, shall
review any new application filed after the date of notice under the proposed bylaw or
amendment and applicable, existing bylaws and ordinances. Should the new bylaw or
amendment not be adopted by the conclusion of the 150-day period, or if the proposed bylaw
or amendment is rejected, then the permit shall be reviewed under existing bylaws and
ordinances. An application that has been denied under a proposed bylaw or amendment that
has been rejected, or that has not been adopted within the 150-day period, shall be reviewed
again, at no cost, under the existing bylaws and ordinances, upon request of the applicant.
(Emphasis added). Any determination by the administrative officer under this section is
subject to appeal as provided in section 4464 of title 24.
VIII
J.

Real Property Interests
Subdivisions

Act No. 40 – An Act Relating to Act 250 Appeals on the Record and Other Technical
Matters. This Act amends the Act 250 Definition of Subdivision in 10 V.S.A. ∋ 6001(19) to
also mean “a tract or tracts of land, owned or controlled by a person, which the person
partitioned or divided for the purpose or resale into six or more lots, within a
continuous period of five years, in a municipality which does not have duly adopted
permanent zoning and subdivision bylaws.”
The Act further creates a pilot project under 10 V.S.A. ∋ 6085a to allow applicants to file a
motion, at the time of the application, for recorded hearings which provides that any appeal
to the board will consist of a review on that record. 10 V.S.A. ∋ 6085a(a). This would
therefore eliminate the necessity of presenting the evidence on the appeal from district
environmental commission determinations. Also, even in the absence of such a motion for
recorded hearings, within ten (10) calendar days of the date that a district commission
provides notice of a hearing under 10 V.S.A. ∋ 6084, any statutory party or any prospective
party may file a motion for recorded hearings such that any appeal to the board will consist of
a review on that record. 10 V.S.A. ∋ 6085a(b). Please note that this section (6085a) shall be

repealed on September 1, 2004, although proceedings pursuant to a motion for recorded
hearings filed before that date shall continue under those sections until all proceedings before
the board are completed.
The Act further repeals Environmental Board Rule 2(A)(6), the 800-foot road rule.
Subdivisions and developments that were subject to jurisdiction under the 800-foot road rule
when it was in effect remain under the jurisdiction of chapter 151 of title 10.

