Summary of April 2007 Government Accountability Office Report on Title Insurance:
Actions Needed To Improve Oversight Of The Title Industry
And Better Protect Consumers
I.

THE PURPOSE OF THE GAO REPORT

In April 2006, the United States Government Accountability Office (“GAO”) issued
two preliminary reports for the House Financial Services Committee on the title insurance
industry, both entitled Title Insurance: Preliminary Views and Issues for Further Study (GAO-06568 and GAO 06-569T). While these reports provided an initial overview of competition and
pricing in the title insurance industry, the Committee requested further study of these critical
issues. Thus, the April 2007 report, GAO-07-401, specifically addresses (1) the characteristics
of title insurance markets and differences across states, (2) prices and competition in the
industry, and (3) the current regulatory environment and planned regulatory changes. The
report is based on a detailed review of the laws, regulations and practice in six states –
California, Colorado, Illinois, Iowa, New York and Texas - conducted between February 2006
and March 2007.
II.

GENERAL RECOMMENDATIONS

The GAO recommends that state and federal legislators and regulators (1)
improve the consumer’s ability to shop for title insurance based on price, (2) encourage price
competition, (3) ensure consumers are paying reasonable prices for title insurance, and (4)
improve the Department of Housing and Urban Development’s (“HUD”) ability to detect and
deter violations (particularly violations of Section 8 of RESPA re: referral fees). The GAO
supported these general recommendations with specific suggestions to state and federal
legislators and regulators as set forth below.
III.

SPECIFIC RECOMMENDATIONS

The GAO has recommended that HUD, state regulators, and the Congress,
implement a series of specific changes in order to address current shortcomings in the way that
title insurance is marketed, priced and sold throughout the United States.
A.

Recommendations to HUD.

The report identifies two primary goals for HUD: (1) to protect consumers from
illegal title insurance marketing practices; and (2) to improve consumers’ ability to comparison
shop. To accomplish these goals, the GAO recommends four specific actions: (1) expand
information in the HUD home-buyer information guide; (2) evaluate the costs and benefits to
consumers from affiliated business arrangements or ABAs; (3) clarify regulations relating to
referral fees and ABAs; and (4) enhance the agency’s coordination with state regulators.
1.
HUD’s home-buyer information guide. The GAO recommends
that HUD require the guide (i) to be provided to the consumer at first contact by the title agent,
(ii) to be required for both refinance transactions and purchase transactions, and (iii) to include
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information on the discounts provided and on potentially illegal ABAs. By providing the guide
earlier in the process and with the suggested additional information, the GAO believes that the
consumer’s ability to make an informed selection of a title agent and insurer will be enhanced.
2.
Evaluation of costs and benefits of ABAs. In order to prevent
illegal title insurance practices, the report recommends that HUD make its own evaluation of
ABAs, and of the costs and benefits to consumers created by these ABAs. The report
concludes that ABAs create potential conflicts of interest which may result in a lack of
competition, and thus concomitant cost increases to consumers.
3.
Clarification of regulations relating to referral fees and ABAs.
There is some dispute over the regulation of ABA’s and other referral fees as set forth in Section
8 of RESPA. The report recommends that HUD clarify the regulations in order to better inform
the title industry of acceptable practices and to protect the consumer from unacceptable
practices.
4.
Enhancement of HUD’s coordination with state regulators.
The concerns addressed in the report are not solely federal issues to the exclusion of the states,
or vice-versa. The report recommends that HUD establish greater coordination of regulatory
and enforcement schemes with states in order to achieve better predictability for both the title
industry and consumers.
B.

Recommendations to state regulatory agencies.

The GAO report identifies two primary goals for state regulators: (1) to detect and
deter inappropriate and illegal practices; and (2) to improve consumers’ ability to shop for title
insurance. To accomplish these goals, the GAO recommends four specific actions: (1)
strengthen the regulation of title agents; (2) improve the oversight of title agents; (3) increase
the transparency of title insurance prices to consumers; and (4) identify approaches to increase
cooperation between state insurance, real estate and other regulators.
1.
Strengthen regulation of title agents. The GAO suggests states
review and reconsider capitalization, licensing, and continuing education requirements for title
agents.
2.
Improve oversight of title agents. The GAO suggests further
state oversight of the title industry including more detailed audits and collection of cost and
revenue data to allow for more in-depth analyses. Greater oversight should be given to ABAs.
The GAO suggests relevant types of information at Appendix II.
3.
Increase transparency of rates. The GAO suggests states
evaluate the pro-competition benefits of greater disclosure regarding title insurance products,
services and price information via state or industry websites.
4.
Greater regulator cooperation. States may have various
regulatory bodies which have some level of oversight of the real estate industry. The GAO
recommends that states reexamine the extent of cooperation among these different regulatory
bodies to enable effective market regulation and to facilitate the removal of improper practices.
C.
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Recommendations to Congress.
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The GAO report identifies the following matters for congressional consideration:
(1) consider amending RESPA to allow for greater oversight including additional enforcement
authority through authorization of civil monetary penalties for violations of Section 81; and (2)
consider modifying requirements for the home buyers guide, including the timing of its
dissemination as described above at section III.A.1.
IV.

SUMMARY OF FINDINGS
GAO’s recommendations are based upon the following findings:

A.
The GAO addressed the differences between title and other lines of
insurance, recognizing differences related to (i) losses, (ii) the role and responsibility of agents,
(iii) the single premium nature of title insurance, (iv) the different coverage period and (v) the
close relationship of the title insurance market to the real estate market.
B.
The GAO found that the title insurance market is a concentrated market,
with five insurers (Fidelity, First American, Land America, Stewart and Old Republic – listed in
order of market share) accounting for 92% of the national market. In addition, most states are
dominated by two or three large insurers.
C.
The GAO found many differences in state markets. These differences
impact its findings because of lack of effective comparability standards among the six focus
states. The areas of variation include:
1.

Variations in the use of local versus regional title agents inhibit

comparisons.
2.
Variations in the use of affiliated agents versus independent
agents inhibit comparisons. Figure 2 of the report explains this variation.

3.
Variations in title search and examination procedures (e.g.
automated title plants versus search of physical records) inhibit comparisons. These variations
result in significant variation in the time and difficulty of a title search. For example, some
automated searches for refinances in California could take as little as 60 seconds, while nonautomated searches in Texas may take up to 2-3 days. New York is at the upper extreme,
1

The GAO discussed briefly the suggestion of a competitor right of action for injunctive relief.
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since closings often involve manual title searches and require attorneys to be present. Thus, a
typical title insurance issuance in New York may take up to 4 months.
4.
Variations in the scope of activities performed by agents, including
closing services, and the charges for such services inhibit comparisons.
5.
Variations in premiums are significant across state lines due to
cost/market variations and, consequently, inhibit comparisons. Some states are risk only states
while others are inclusive states, with variations as to what services are included. Target state
variations are detailed to some extent in Figure 5 of the report.

D.
The GAO found that there is a lack of consumer knowledge resulting in
little pressure on insurers to compete on price. Consumers are unlikely to delay a closing in
order to save a few bucks on title insurance services. Also, because most consumers utilize
title insurance infrequently, they are unlikely to focus on available savings. But, even were
consumers inclined to shop around for title insurance services, it could not be done efficiently,
because there is little or no price comparison information available.
E.
The GAO found that title agents and insurers market to those entities in a
position to make a business referral or promise future business (lenders, real estate
professionals, home builders) and not to consumers directly. This inter-industry marketing can
create conflicts of interest if professions making the referrals have a direct financial interest
arising from the referral or if they have a financial interest in the agent recommended. Such
conflicts of interest squelch competition within the industry.
F.
The GAO found that alleged illegal activities appear to reduce
competition, resulting in higher prices paid by consumers. The most likely basis for a
determination of illegal activity, generally put, is the giving or receiving of anything of value in
exchange for referral of title insurance customers. Recent investigations have resulted in the
payment of large fines in each of the 6 states studied, particularly where captive reinsurance is
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involved. Table 1 of the report shows the number of investigations, both state and federal, and
the resulting fines.

G.
The GAO found that as coverage amounts increase, premiums appear to
increase faster than insurer and agent costs. Industry representatives explained that smaller
transactions are subsidized by larger transactions, however, the GAO was not provided with
data sufficient to evaluate this claim.
H.
The GAO found, due to the absence of pertinent cost data, a need for
more detailed analysis on the relationship between prices paid by consumers and the
underlying costs incurred by title insurers and, especially, title agents. Such analysis will require
state regulators to collect and analyze data on agent costs and operations, including ABA
operations.
I.
Due to limited regulatory resources, the GAO found a need for greater
regulatory cooperation both among the various state regulators and between state regulators
and HUD.
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