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by Michelle Sweet

T
he new RESPA represents a significant change in the way real estate 
transactions are conducted. Roles will change. Business processes 
and procedures need to be re-engineered. New software platforms 
are required. ALTA has taken the lead to help define the new reality 
and develop best practice standards for the title industry. >>

THE
NEW RESPA

What Members Need to  
Do to be Ready
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When the U.S. Department of 
Housing and Urban Development 
(HUD) issued its final rule modifying 
the Real Estate Settlement Proce-
dures Act (RESPA) last November, 
ALTA didn’t miss a beat. 

Quickly shifting from an advocacy 
role during the rulemaking process to 
leading the charge on implementa-
tion, ALTA pulled together a team 
of seasoned industry veterans to con-
duct a detailed, ‘deep in the weeds’ 
analysis of the 341-page rule. 

“What became quickly apparent 
was that there were more questions 
than answers,” said ALTA CEO 
Kurt Pfotenhauer. “The rule has a 
number of ambiguities, particularly 
when you attempt to apply it to dif-
ferent operational and market-specif-
ic scenarios.”

Amidst the confusion, one thing 
was certain—that clearer definitions 
and guidance were urgently needed. 

 “Compliance with any rule re-
quires clear definition,” said ALTA 
President Mike Pryor. “The danger 
of an ill-defined rule with non-
uniform applications is chaos and 
regulatory unenforceability.”

In January, ALTA appointed the 
RESPA Implementation Taskforce 
and charged it with identifying the 
key issues, seeking clarity and guid-
ance from HUD, and developing 
best practice standards for the title 
industry. 

The Taskforce has been meeting 
several hours a week for the last three 
months and has engaged HUD for 
guidance and agreement. The final 
product of the Taskforce will be 
developed for ALTA members to use 
as written guidance on using the new 
HUD-1 and GFE.   

RESPA Implementation 
 Taskforce
The RESPA Implementation Task-
force is comprised of a cross-section 
of members representing different 
disciplines and perspectives, including 
underwriters, large and small agents, 
attorneys and software developers. 
Dan Wold, general counsel for Old 
Republic Title Insurance Company, 
serves as chairman.

“We’re well beyond philosophi-
cal discussions about what should or 
shouldn’t have been in the final rule,” 
said Wold. “What our members need 
now is a practical, nuts and bolts 
approach to implementation, and we 
want them to rest assured that ALTA 
has things well in hand.” 

Taskforce member Mary Schuster, 
director of operations for Ramquest, 
has served as the lightning rod for 
members’ questions and concerns, 
making sure that all of their issues 
are on the table. The Taskforce has 
undertaken the painstaking process 
of analyzing and interpreting the cor-
responding sections of the rule. 

 “On a broad scale, members want 
to know how the new responsibili-
ties placed on lenders will equate into 
new models of work flow,” said 
Schuster. “At the granular level, 
they’re asking how the new page 
three of the HUD-1 should be 
handled appropriately in purchase 
transactions, and how to correctly 
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New GFE and HUD-1/1A Forms 
The GFE has been shortened from four pages to three. •	

The HUD-1 now has references on each line to the cor-•	

responding area of the GFE.

The HUD-1 has a new third page that includes a chart •	

comparing the amounts listed for particular settlement 
costs on the GFE. Lenders are required to provide all 
information needed to complete the comparison chart.

Everyone must use the new GFE and HUD-1 forms by •	

January 1, 2010, however, some lenders may be early 
adopters. If the new GFE is used, the new HUD-1 must 
be used.

Average Pricing
Settlement service providers can utilize average costs for 
services such as credit reports and courier fees. There is 
a three-year recordkeeping requirement, and the total av-
erage costs over the utilized time period must not exceed 
the total paid for those services. Excluded from average 
cost pricing are services based on the value of a property 
or loan, including any type of insurance.

Ineligible Fees
Fees based on loan amount or property values 
Transfer Tax
Interest
Escrow Reserves
Insurance premiums (including title) 
Provider’s own internal charges

Eligible Fees
All other fees including third-party fees 

Calculations based on specific class of transactions
During a specific time period (not less than 30 days, not 
more than six months)
For a specific geographical area
Charge may not exceed average calculation
Charge may not exceed the total price paid to third-
party provider
Originator must retain all documentation determining 
accuracy of pricing method for at least three years

There are three categories of tolerances from the GFE 
to the HUD-1:

Zero Tolerance  
(fees that cannot change)

Origination fee
Points (or credited YSP to offset origination fee)
Adjusted origination charges
Transfer taxes

10% Tolerance 
(fees that cannot change more than 10% aggregate)

Required services (if lender recommended providers 
are chosen)
Title services and lender’s title insurance (if lender rec-
ommended providers are chosen)
Owner’s title insurance (if lender recommended provid-
ers are chosen)
Government recording fees

No Tolerance Limit 
(fees that can change with no tolerance limit)

Required services (if selected by the borrower)
Title services and lender’s title insurance (if selected by 
the borrower)
Owner’s title insurance (if selected by the borrower)
Initial escrow deposit
Daily interest charges
Homeowners’s insurance

Required Use
The intent of Required Use is to allow bona fide discounts 
and disallow any discounts predicated on preferred 
service providers. It declares as illegal any economic 
incentives or disincentives used to improperly influence 
a consumer’s choices. In other words, a discount of fees 
or services shouldn’t be predicated on the selection of a 
specific provider.

However, there is an exemption to the Required Use 
provision for AfBAs if:

The combination of services is optional AND•	

The lower price is not made up elsewhere in the trans-•	

action

(Homebuilders and their affiliates are excluded from the AfBA 
exemption pending the outcome of a lawsuit filed in January 
2009. HUD has delayed the effective date of Required Use until 
July 16, 2009 and reopened public comment on this issue.) 

Overview of Key Changes in the New RESPA Rule group fees for title and settlement 
services in the 1100s section.” 

Schuster says the Taskforce will 
also seek HUD’s guidance on poten-
tial conflicts between the new guide-
lines and the laws in certain states. 
In Kansas, for example, state law 
prohibits the borrower from receiv-
ing funds post closing. However, the 
30-day Right-to-Cure provision in 
the new RESPA rule requires lenders 
to provide a refund to borrowers for 
charges exceeding the tolerance limits 
of the GFE. 

Common Member Questions 
Following are examples of common 
member questions:

Example 1:  Average charge
What is permissible practice when a 
settlement service provider utilizes an 
average charge for a group of qualify-
ing transactions?  
Example 2:  Average charge
In conjunction with Example 1, what 
is acceptable practice when language 
in the final rule appears to condition 
its use?
Example 3:  Disclosure of attorney’s fees 
on the HUD-1
What are the proper lines and man-
ner (outside or inside a column) for 
disclosure of attorney’s fees arising at 
or around the closing of a real estate 
or mortgage transaction? (Specifically 
as they apply to attorney’s fees related 
to title services rendered, services 
required by the lender, and those 
incurred by a party seeking to have 
separate legal representation at the 
settlement.)
Example 4:  Questions surrounding the 
1100 series of the HUD-1
What is the proper way to disclose 
different common factual situations 

encountered in the settlement of 
mortgage and real estate transactions 
in the 1100 series of the HUD-1? 
(This includes, but is not limited to, 
discussions relating to what items 
should be separately disclosed, those 
that should be included in 1101, and 
the handling and disclosure of shared 
charges.)

An Ongoing Process
The Taskforce held the first of a 
series of meetings with senior HUD 
representatives last month, which 
Wold says was very productive. 

“At the end of the day, we all want 
to arrive at the same destination—
where there is more transparency in 
the real estate transaction process 
with greater certainty for consum-
ers,” said Wold. “Our goal is to reach 
consensus on the best way to get 
there. By partnering with HUD to 
eliminate ambiguities in the rule and 
better define its application under 
various real-world scenarios, we can 
provide our members with the tools 
and information they need to comply 
with not just the letter of the rule, but 
the spirit as well.” 

The Taskforce is also working with 
other industry groups, such as the 
Mortgage Bankers Association, on 
common issues and goals to ensure a 

smooth transition. Although adop-
tion of the new GFE and HUD-1 
forms is not required until January 
1, 2010, some lenders may be early 
adopters, which will necessitate the 
need for title and settlement agents to 
follow suit in those transactions. 

“The title industry will continue 
to play a vital role in the real estate 

transaction process,” said Wold. “Our 
affiliation with one another, as well 
as our partner industries and HUD, 
affords us the opportunity to change 
thoughtfully and intentionally, and 
to take a proactive and educated ap-
proach to reform.” 

ALTA members are encouraged to 
contact the Taskforce with questions, 
issues or concerns at  
respacomments@alta.org. We will 
continue to provide up-to-date 
information to our members through 
Title News, News You Can Use, and 
the RESPA section of the web site at 
www.alta.org. 

■ “At the end of the day, we all want 
to arrive at the same destination—
where there is more transparency 
in the real estate transaction 
process and greater certainty for 
consumers.”

Michelle Sweet is  
Editor-in-Chief of Title News. 
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The following represents specific guidance sought from HUD.

NEW HUD-1 
Showing seller fees appropriately.

Generally, are roll up lines intended only on the borrower’s side for GFE comparison purposes or do roll up lines also 
apply to seller charges?

More specifically, regarding charges that are customarily or contractually the responsibility of the seller (not costs 
that the seller is paying on behalf of the buyer), should the seller’s portion of a shared expense appear on the individual 
line item inside the seller’s column or roll up into the seller’s total column? (Pertains to charges for sellers in sections 
1100, 1200 & 1300.)

Business Case: The buyer customarily pays for recording of the deed and mortgage. The seller pays for the release 
recording fee. The buyer pays for the County Deed Tax Stamp and the Seller Pays for the State Deed Tax Stamp. 
Should the seller’s charges be shown: 

A) on lines 1202 and 1205, or 
B) as a roll up and shown in the seller’s column in lines 1201 and 1203?

1100 Section
In this example from HUD, was the total amount to the borrower for all title and closing fees $1,650 or $925?

Example A

Example B

Line 1102 
Does the previous example assume there is no closing fee or is it included in the $925 amount on line 1101? The 
instructions for completing the HUD-1 indicate that the settlement fee is to be recorded on line 1102. We know that 
it should be placed outside the column if a 3rd party provider is involved. If the provider is the same as the title agent, 
should the amount of the closing fee:

appear inside the column of 1102, A)	

appear outside the column on line 1102 with the amount rolled up into 1101, orB)	

	 not shown on line 1102 at all, and only be included in the 1101 amount?C)	

1100 Section Continued 
In the 1100 section, based on an assumption that the standard Board of Realtors purchase contract provides for the fol-
lowing with respect to closing and title fees:

Buyer and Seller each pay 50% of Closing Fees•	

Buyer and Seller each pay 50% of Owner’s Title Premium & Services•	

Buyer pays 100% of Lenders Title Premium•	

In this example, the title and settlement provider is the same. Fees in dollar amounts are:
A total closing fee of $200•	

Owner’s Policy Premium of $840•	

Lender’s Policy Premium of $75•	

Title Services Totaling $44•	

Should that be shown on the HUD-1 as:

Line 1301 and GFE#6 Line Item Fee Placement
The instructions for completing the HUD-1 state that amounts in the 1300s “must be listed in either the borrower’s 
or seller’s column.” It does not describe line 1301 as a total showing inside the column or allow for the itemizations of 
those amounts outside the columns.

The HUD-1 form itself (as well as HUD’s PowerPoint) indicates that it is a roll up line and should balance to GFE 
Line 6.

Is line 1301 a roll up line of Required Services that the borrower can shop for? •	

Should individual line item itemizations of the fees totaled in 1301 be shown outside the columns?•	

Example A

Example B
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Borrower Loan Term Confidentiality
Page three of the new HUD-1 contains sensitive information regarding the buyer’s loan terms. HUD guidance is sought 
for lenders and settlement agents on how to appropriately handle and present page three in a purchase transaction.

Buyer-Only and Seller-Only HUD-1s
In some markets, it is customary to produce a Seller’s Side Only HUD-1 and a Buyer’s Side Only HUD-1 (redacting 
the amounts in the column of the other party). Given the way some fees are now itemized outside the columns on page 
two, and given that some of the fees outside the column pertain to both buyer and seller, how should these fees be fully 
disclosed to the appropriate party without over-disclosing the fees of the other party?

Payees
Regarding page two of the HUD-1, the instructions do not indicate which lines should disclose a payee and which 
should not.

Buyer Fees Paid by Other Party Designation
How should parties paying fees on behalf of the buyer (other than the seller) be identified on page one?

The final rule states that if a loan originator (other than for no-cost loans), real estate agent, other settlement service 
provider or other person pays for a charge that was included on the GFE, the charge should be listed in the borrower’s col-
umn on page two of the HUD-1, with an offsetting credit reported on page one “identifying the party paying the charge.”

What is the proper way to identify the party? •	

Is there an appropriate uniform short hand? (e.g. Pd By L, Pd By R, Pd By Other)•	

Lines 204 – 209
Instructions for completing the HUD-1 state that if the borrower is using a second mortgage or note to finance part 
of the purchase price, the settlement services agent should insert the principal amount of the second loan with a brief 
explanation on lines 204-209. At the ALTA Federal Conference, when asked about second loan fees, the HUD panel 
stated that second mortgage loans should have their own HUD-1 or HUD-1A. 

HUD clarification is needed in this instance: On the first mortgage HUD-1, the amount that should be shown in 
line 204 should be the net proceeds amount of the second loan. (If the gross loan proceeds of the second loan were 
reflected on the first loan’s HUD-1, it would over-credit the borrower).

Competitive Marketplace Question
Appendix C to Part 3500 - Instructions for Completing Good Faith Estimate (GFE) Form 

68254 under “Your Charges for All Other Settlement Services” at the end of the first paragraph in this section:
“Where a loan originator permits a borrower to shop for third party settlement services, the loan originator must 

provide the borrower with a written list of settlement services providers at the time of the GFE, on a separate sheet of 
paper.”

If a borrower is never prohibited from comparison shopping for title and settlement providers, should lenders provide 
a written list of title and settlement providers with each GFE?




