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Choosing how to automate can be confusing ... 

... until you've tried SULCUS. 

More land title people are turning to 
SULCUS. Why? Simple. 
Sim ple to use. Complete in itself and ready from day 
one, with no installa tion headaches. SULCUS, the 
turnkey in-house computer. Easy use and tota l 
applications have made SULCUS the foremost 
supplier of automation to land title professionals--and 
made those professionals the fore most suppliers to 
their customers. 

Consider the facts. 
You're not a co mputer professional. No wonder 
today's pace and progress can be confusing. Some 
sellers say you just need a basic home computer. 
They have it. Some say you 're so special you need a 
unique package. They'll build it. And some can turn 
your nightmares into dreams. 

Claim after extravaga nt claim ... one truth stands clear. 
Profit is directly tied to productivity. The future of 
the land title industry lies in automation. That future 
belongs to those preparing for it today--by cutting 
costs, expa nding service, and mostly, improving 
prod uctivity. And productivity is SULCUS' product. 

What others claim, SULCUS delivers-­
" right off the bat. " 
SULCUS was designed by land title professionals for 
land title professiona ls to solve the problems they 

share. Certainly it answers the day-to-day operating 
needs. But it also lets you capture--and recapture--a 
wealth of sophisticated management and marketing 
information at your fingertips. On demand (with 
a few minutes notice), you get au tomatica lly 
prepared commitments and policies, lender 
packaging, closing statements, checks missing 
nothing but the signature, amortization schedules, 
and maintenance of your escrow accounts. More, it's 
also a comprehensive filing system. You gain the 
ability to instantly retrieve information to answer 
questions, to make last-minute changes, to make 
instant ca lculations and recalc ulations, and to 
develop all the necessary documents to complete a 
real property transfer. You avoid searching for 
missing fi les, repetitive typing, unacceptable 

sULcUs® 
Bank & Trust Build ing 

41 North Ma1n Street 
COMPUTER 

CORPORATION 
Greensburg. Pa. 1 5601 
412/ 836-2000 

corrections, and costly mistakes. Your decisions are 
no sooner made than done. 

And that's not all. Built-in word processing .. .indexing 
... spe ll ing .. . checking ... telecommunications interfacing 
with oth ers ... complete standard business packages 
such as payroll, accounts receivable, general ledger. 
It all means you can do the common everyday work 
as easi ly as you do your special needs. 

The comprehensive system , with 
comprehensive support and service, at an 
affordable price. 
With a nationa l distribution network, a tol l-free 
support line, next-day hardware replacement, 
SULCUS offers installation, training, on -going support 
and consultation, all from one source. 

Comparison shop, certainly. But be sure to look at the 
one others measure themselves against. Contact us now 
for more information. Discover how you can ensure your 
future , beginning today. 

Call toll-free 800-245-7878 

,-- - - -- -- - - -- -- - ---- - - - - - -

1 SULcUs, 
Computer 

l Corporation 
I 

~ I 
Tell me more about how you Think Productivity 

~ I Name __ _ 

~ I 
____ Totle __ _ 

~ I Company Name __ 

~ I Address -· 
.g l City _______ State __ Zip __ 

J: Phone ---- ___ _ 

8t 
I 
I 

D I'm considenng automating . Please send me a free office 
survey to determme my needs 

0 I'd l1ke to know more about the Sulcus System. 
Please have a representative call me. 

0 Please contact me regard1ng your Deater Program. 



A Message From 
The President 

n july 6, 1983, the U.S. League 
of Savings Institutions 
Homeownership Task Force 

released "Discussion Paper #1: The 
Challenge to Homeownership in the 
1980's." Leonard Shane, chairman of 
the League, gave me an advance copy 
of this report. The League has 
marshalled its best forces lo serve on 
this most important committee. They 
discerned early in their deliberations 
that no other group, public or private, 
had undertaken the task of looking at 
homeownership from all angles. 

Some alarming facts have emerged 
from this endeavor. Homeownership in 
the 80s in America is declining. From 
the 1930s through the 1 970s, 
homeownership in the U.S. rose from 
less than one-third of the families, to 
over two-thirds. ll has declined by 
more than 1 per cent in just two years, 
and the factors in place for the rest of 
the 80s indicate a steady drop in the 
number of persons who can obtain the 
number one American dream­
homeownership. 

Two forces working against each 
other contribute lo this dilemma: The 
baby boom of the 50s produced 
families that are ready, willing, but 
unable to buy their first home. The 
lean years of the 30s did not produce 
people who save a portion of their 
income, a policy which is necessary lo 
satisfy the needs of today. The 30s did 
produce, however. the financial tools 
that brought us to the highest 
percentage of homeownership of any 
nation on earlh-F.H.A. programs, 
federally-insured savings and loan 
institutions, and a general commitment 
lo homeownership. 

I have committed ALTA lo serve on 
a yet-lo-be-formed task force dedicated 
lo solving this most severe problem. 
We can do it, we must do it, we will do 
it. 

This is the final ALTA officer's 
message that I will write for Title News. 

I am coming lo the close of a beautiful 
chapter in my life, serving as chairman 
of the Abstracters and Title Insurance 
Agents Section for two years, 
president-elect for a year that found 
me in the president's chair a lillie 
early, and as your president this year. I 
am very proud of the Association. its 
staff. and its hundreds of members. I 
have learned three things from this 
good experience: I love and respect the 
people in this industry: I love this 
beautiful country more than ever; and 
I love lo travel and be with number 1A. 

--/~ 
Thomas S. McDonald 
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Uniform Insolvency Low­
Expiration by Default? 

By Ray E. Sweat 

B ankruplcy is s la lul ory. The earli­
est English Slalules. 34 a nd 35 
Henry VI II Ch. 4 (1 542 ) like th e 

Sla lul e, 13 Elizabeth I. Ch . 7 (1571), we re 
direc ted against fraudu len t deb tors, a l­
lowing th e seizure of th ei r es tat es and 
division among th eir c red itors but a f­
ford ed no relief lo th e debtor in the dis­
charge of hi s li abilities. 

In th e United Stales, th e co ntrol over 
the administrat ion of ban kruptcy is di­
vided be tween th e fed era l and s ta le gov­
ernments. Th e United Stales Constitu­
tion (Arl. I. Sec. 8) gives Co ngress th e 
power lo es tab li sh " unifo rm laws on th e 
sub jec t of bankrupt cy th roughout the 
United Stales." The United Sta les Su­
prem e Co urt has he ld lh a l th e s ta les 
have powe r lo es tablish and ad ministe r 
their own insolven cy laws in the ab­
sence of ac tion by Congress, and subject 
to certain res tri c tions on impairing th e 
ob li ga tion of pre-existing con trac ts . Th e 
con tract cla use of the Un ited Sta les Con­
slilu lion (Art. I. Sec. 10) prohibits a s ta le, 
but nol Congress, from pass ing any law 
impairing th e ob li ga tion of contracts . 

Over the years, Congress has enacted 
fiv e different sets of insolve ncy s lalules. 
The first ac l was passed in 1800 andre­
pea led in 1803. The second s lalule was 
passed in 1841, look e ffec t in 1842 and 
w as repea led in 1843. The third s lalule 
was passed in 1867 to alleviate the eco­
nomi c cri ses of th e Civil War and was 
repealed in 1878. The fourth slal ule was 
enacted in 1898 and was ex te nsively 
amended as th e Chandler Ac l in 1938. 

The 1898 ac t. as amended in 1938, he re­
inafter re ferred lo as. "The Bankruptcy 
Act." endured until th e Bankruptcy Re­
form Acl of 1978. Pub . L. 95-598, herein­
after re fe rred lo as, "T he Bankrup tcy 
Code. " was enacted in 1978. 

The ea rl y American acls. like th e Eng­
lish acts, emphasized dividing th e deb t­
or's es tate am ong his credi tors. How­
ever, th e enac tments have beco me eve r 
m ore debtor-o ri e nt ed. des igned lo give 
th e debto r a "fresh s la rl. " The bank­
ruptcy or debto r s la lules in th e United 
Stales have always had po litica l conno­
tati ons. This fac l must nol be overlooked 
in trying lo assess where we are or 
where we are like ly logo. 

Under the Bankruptcy Act. th e sub­
s tan ti ve law of bankruptcy was taken 
from th e stale laws and th e ban kruptcy 
court system evolved. Th e re fere e in 
bankruptcy was origi nall y e nvi s ion ed as 
an adm inis tra tive assis lan llo th e United 
Stales district judge. The referee was ap­
pointed by th e d istrict cou rt for a period 
of six yea rs lo conduct admi ni s tration of 

Ra y E. Sweat is chairman of 
th e ALTA judi c iar y 
Comm itt ee and Comm itt ee 
on Rein surance. He is se­
nior vice president and 
chief underwriting counsel 
for Ticor Title In s uran ce 
Company, Los Angeles, 
Ca li fo rni a. 

bankruptcy cases und e r th e genera l 
supervision of th e dis tri c t judge. 

On e of th e purposes of th e Bankruptcy 
Code was lo free the bankruptcy judges 
of th eir rol e as admin is tra tors of insol­
vent esta tes and make th em of judicia l 
stal ul e a nd function . 

Arl. Ill , Sec. 1 o f th e United Stales 
Conslitu lion provid es: 

"The ju d ic ial power of the United 
Sta les, shall be ves ted in one Supreme 
Court and in s uch infe rior courts as 
th e Congress may from lime lo lim e 
ordain and es tab li sh . The judges, both 
of the Supreme and Infe rior Courts, 
shall hold th e ir offices during good be­
havior and s ha ll. a l s ta les Limes. re­
ceive fo r th e ir services a compensa­
ti on. which s ha ll not be diminish ed 
during their continuan ce in office." 
Under the Bankruptcy Acl, the juris-

diction of th e bankruptcy cour t was lim­
ited. Bankruptcy court s were vested 
with "summary jurisdic tion"-lhal is, 
with juri sd iction over con troversies in­
vo lving properly in th e cons tructive or 
ac tu al possess ion of th e court , or juris­
di c ti on based on conse nt , actua l or im­
plied. by th e adverse claimant. 

Under th e Ban kruptcy Code. the juris­
di c tion of t he bankruptcy co urt was 
ex tended and distinction be tween sum­
mary and pl ena ry juri sdiction was elim­
ina ted . The Bankruptcy Code gran ted 
bankruptcy courts jurisdic tion over all 
"civil proceedings arising under Tille 11 
(bankrup tcy section of th e Un ited Stales 
Code) or arising in or related to cases 
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und e r Til le 11 ." (28 U.S.C. Sectio n 
1471 (b) supra .) In it s dis c re ti on, th e 
bankruptcy co urt co uld a bstain from 
exercising its jurisd ic tion an d pe rmit an 
action lobe con tinu ed or co mmenced in 
an o th er co urt. while ac ti ons pending in 
a not he r court co uld be re moved to th e 
bankruptcy co urt. 

Jurisdiction Challenged 

Th e broadened juri sdi c tion of th e 
bankrupt cy co urt was c hall e nged in 
North ern Pipelin e Co nstru cti on Co. v. 
Muruthon Pipelin e Co. In th e bank­
rupt cy court. Marathon so ught dismissal 
of th e s uit see king damages for a ll eged 
breach of contrac t and warran ty, as we ll 
as for m isrepresen ta ti on , on th e ground 
th a t th e ac t uncons l iluliona ll y co n­
fer red Ar t. III judi c ia l powe r upon 
judges who lac ked life te nure and pro­
tection agains t sa lary dimunilion. Th e 
bankruptcy co urt den ied th e mot ion lo 
dismiss (6 B.R. 928 (1980)) b ut. on ap­

peal. the di s tri c t court sus tained th e mo­
tion and dismissed. (1 2 B.R. 946, (1 981) ). 
The case was th en appea led lo th e 
U nit ed Sta les Supre me Co urt whi ch , on 
Jun e 18. 1982. affirmed th e di s tri c t 
court. and furth er provided th a t its hold­

ing shou ld not app ly re troac tively but 
only prospectively and th a t its ruling be 
stayed until Oc tober 4 . 1982. The pur­

pose of th e limited slay was to afford 
Congress an opportuni ty to recons titut e 
th e bankr uptcy co urts or to adopt other 
valid means of adjudi ca ti o n w ith ou t im­
pairing interim adm ini stra ti on of th e 

bankruptcy laws. The Oc tober 4 . 1982, 
ex te ns ion was in turn ex te nd ed to 
December 24. 1982. (North ern Pipeline 
Const ruction Co. v. Muru th on Pipelin e 
Co., 102 S. Ct. 2858 (50 Law Wee k 4892) 
(1982) ) 

Th e Supreme Co urt decision was not 
unanimous. The majorit y he ld th a t al­
th o ugh Congress cou ld , within its dis­
c re ti on. w hen il crea tes a statu tory right. 
create a tribun a l to adjudica te s uc h 
rights. Co ngress ca nnot in case of r ight s 
not c rea ted by Co ngress make s ubs ta n­
tial inroads into functions th a t have tra­
dition a ll y been performed by th e ju ­
di c ia ry. North e rn 's c la im for damages 

for breach of co ntract. warranty and 
misrep resentation involved a s late c re­

a ted ri ght in dependen t of an d preced ing 
the ba nkrupt cy and juri sdi c ti on of th e 
bankruptcy co urt. 

Th e Court he ld th e sec tion th a t fol­
lows un co nst ituti ona l in its ent irety. 
Th e Cour t co ul d have he ld on ly Sub­
section "C " of th e sec ti on unconstitu­
tiona l. but found th a t th e un constitu­
tional portions cou ld not be severed 
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from the cons tituti ona l ones an d ruled 
th a t th e e ntire section was inva li d. 

(a) Except as provided in subsection 
(b) of thi s sec tion , th e dis tri c t 
co urts s ha ll have ori gi na l a nd ex­
clusive juri sd ic ti on of a ll cases un ­
der Tit le 11. 

(b) Notwiths ta nding any ac t of Con­
gress that co nfe rs exclus ive juris­
di c tion on a co urt o r cou rt s other 
th an the district co urts , th e dis­
tri ct court s s ha ll have o riginal but 
not exclusive jurisdi c tio n of all 
civ il proceedin gs a risin g under T i­
tl e 11 or aris ing in or re la ted lo 
cases und er Titl e 11 . 

(c ) The bank ru ptcy court for th e di s­
tri ct in which a case under Tille 11 
is commenced sha ll exercise a ll of 
th e juri sdi c ti on onferre cl by thi s 
sect ion on th e d is tri c t cou rts. 

(d) Subsec ti on (b) or (c) of thi s section 
does not prevent a district court or 
a bankruptcy cour t. in th e interest 

"Congress should be 
mature enough to realize 
that something should 
be done to re-establish a 
uniform method of 
insolvency adjudication 

" 

of ju s ti ce, from abs tain ing from 
hearing a particular proceedi n g 
arisi n g unde r Titl e 11 or a rising in 
or re la ted to a case under T ill e 11. 

Such abs ten ti on . or a decision not 
to abs ta in, is no t reviewab le by ap­
pea l or ot he rwi se. 

(e) Th e ban kruptcy court in which a 
case under Tille 11 is commenced 
shall ha ve exc lusive jurisdiction 
of a ll of th e properly, w he reve r lo­
ca ted. of th e debtor. as of th e com­
m e n cemen t of s u ch case. (28 
u.s.c. 1471) 

Sec ti on 28 U.S.C. 1471 was enac ted in 
1978 to become effect ive Apri l 1, 1984. 

Thi s leaves us with 28 U.S.C. 1334 
whi c h is present ly effec tiv e and pro­

vid es th a t th e district cou rt s s hall have 
origina l jurisdiction exclus ive of th e 
cour ts of th e s la te in a ll matters a nd pro­
ceed in gs in bankruptcy. 

Th e trans ition rul e found in Section 
404 (a) of th e Bankruptcy Code provides 
tha t th e co urts of bank ruptcy exis ting on 

Septembe r 30. 1979 s h a ll co ntinu e 
through March 31, 1984 to be courts of 
bankruptcy for th e purposes of th e code 
as a sepa rate depar tment of the d istrict 
court w hi ch is th e cou rt of bankruptcy 
und e r the Bankruptcy Act. 

Rul e 102(a) of th e Bankruptcy Rules 
provides that. upon filin g of a pe tition , 
th e c lerk sha ll re fe r th e case forthwith to 
a referee . 

Rul e 801 (a) of th e Bankruptcy Rul es 
prov ides tha t a n appea l from a judgment 
o r o rd e r of re fe ree to a d isl ri c l court 
sha ll be ta ken by signing a notice of ap­
pea l wi th th e referee within the lime 
a ll owed by Rul e 802 . 

Rul e 802 of th e Bankruptcy Rul es al­
lows 10 days fo r an appea l from th e ref­
e ree and 30 days for an a ppea l from th e 
distr ic t court. 

We co nclud ed th a t thi s left bank­
ruptcy co urts , as far as jurisdicti on and 
proced ure were conce rn ed. pretty muc h 
wh ere they were p rior to Octobe r 1, 
1979, th e e ffec tive da le of th e Bank­
ruptcy Code. The co urts cou ld continue 
to hand le pure bankrupt matte rs suc h as 
li ft ing slays. a ll owing exemptions , sel­
lin g as id e preferences , selli n g aside 
fra udul e nt conveyances, abandoning 

c u mbersome asse ts. se llin g fre e and 
clear, e tc. ; b ut th e court co uld not ad ­
ju d ica te re lat ed matters w hi ch were 

based on rights a n d ob li ga tions not 
within th e Ba nkruptcy Code. 

Our cone] usion has been s upported by 
th e federal appe ll a te cour ts in th e fo l­
low ing cases: In Re Brun iJT Airways , In c. 
700 F. 2d 214 , CCA 5 '83; First Na tional 
Ba nk of Tekam ah v. Hansen 702 F. 2d 
728. CCA 8 '83; While Motors Corp. v. 
Cilibank 704 F. 2d 254, CCA 6 '83; Gray 
v. Snyder 704 F. 2d 709, CCA 4 '83. 

Uniformity Threatened 

But thi s th eory is sus ta inable only up 
to and includin g Marc h 31, 1984. If Con­
gress does not ac t com e Ap ril 1, 1984, I 

see no logica l co ncl usion ot her than lo 
say th a t Con gress has fa il ed to abide by 
its cons titutional ma ndate to es tablish 
uniform laws of bankruptcy throughout 
th e Un it ed Sta les. and we do in fa c t have 
no bankruptcy cou rts . 

As no ted above. inso lve ncy proceed­
ings co uld be cond uc ted b y the s la te 
cour ts s ubjec t to the Unit ed Stales Con­

s tit u ti o n prohibition aga ins t impairing 
cont rac tua l obligations und e r th e con­
trac t clause. This limita tion would pre­
ven t c ram dow ns and perhaps prevent 
th e co urts di srega rding ipso fa c to or 

Continued on page 21 



plant automation 
easy as ... ddc* 

For the complete 
story on the 
Document Data 
Solution, stop by our 
booth at the ALTA 
convention in Boca 
Raton, Florida, or 
write or call us 
today. 

Time was when plant 
automation was not an easy task . 
Expensive. Hard to install and 
difficult to run. Fortunately, times 
have changed . Now there's an easy 
way. The Document Data Solution. 

With an innovative and proven 
approach, Document Data provides 
the first completely integrated Title 
Plant Management System. No more 
excuses from vendors who address 
only part of your needs. 

You can start with a small , 
standalone system for document 
recording or loan closing. Additional 
portions of the complete solution 
can be added when you are ready. 
Best of all, you can get started for 
under $10,000. 

Reliability. Support. 
Unsurpassed by anyone. Our 
selection of industry standard 
programming languages and 
Fortune 500 vendors, like IBM, Texas 
Instruments and Hewlett-Packard 
provide you with reliable single 
vendor computers with world-wide 
support. 

P.O. BOX 1706 • ORLANDO, FLORIDA 32802 • 



Abstracts and 
Unauthorized Practice 

By Bert V. Massey, II 

I 
suppose eve r ybo d y h as to spea k 
about abstract certificates and the 
un a uthorized prac ti ce of law from 

his own bac kgro und and we have som e 
rath er strong cases in Texas in rega rd to 
what titl e compan ies. agencies a nd 
abs tractors m ay or m ay no t do. We a lso 
have what is known as th e "State Bar 
Act." which is basically designed. so th e 
courts have said. to keep those who are 
morall y unfit. who do not h ave th e 
prope r background and train in g. from 
engaging in th e pract ice of law. Ac­
tu a ll y. I think it is an excuse to requi re 
a ll of us who have a law lice nse to pay 
ever inc reasing du es each yea r. Some of 
our more we ll-known titl e agenc ies and 
abstracters hav e been sued on the 
prem ise th a t th ey were e ngaging in th e 
una uthorized prac ti ce of law. 

Basi ca ll y. th e courts have said that ac­
tion s co ns tituting unauthorized practice 
of law are such rega rdl ess of whether or 
not a fee was charged for s uch action s. 
The inacc ura te lega l advice given by a 
layman is equa ll y injurious . wh e th e r he 
wa s paid for il or not. so th e courts say. 
Th e facts of each case will. however, 
control. so th e stale supreme court has 

Bert V. Mossey. II , is secretory- treas urer of 
The Brown Count y Abs tract Co., In c., 
Brownwood. Texas, and is a member of the 
ALTA Boord of Governors. This commen tary 
is adopted from a presentation during the 
1983 ALTA Mid-Winter Conference. 
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sa id. and its cou rt s have c la im ed in 
Texas th a t the court s h ave a du ty to pro­
tec t th e publi c from those lac kin g in 
tra ining and qualifications to practice 
law. 

Lawyers practicing law must be mem­
bers of th e s tate bar associat ion and have 
gradua ted from a law schoo l as a genera l 
rul e and must have passed a marathon 
endura nce con test ca ll ed th e state bar 
exam ination. 

Now we do issue a bstracts at Brow n 
County Abstract Compa ny, Inc. , primar­
il y for o il a nd gas purposes; but. occa­
sionally, we have a hou se or a land 
tran sac tion in which th e parties have 
ca re full y preserved th ose abs trac ts from 
us and we have not been able to s tea l 
them to s tore th em in our fi les and thus 
force them to come back to us to do busi­
n ess. 

Our cer tifi cate h as evo lved over a 
number of yea rs a ft er careful s tu dy. The 
fe ll ow from whom we bought the com-

" . any time you 
promulgate a uniform 
certificate, I would 
suggest that you involve 
antitrust counsel ... " 

pany was us ing il, so we a re still using 
th e sa m e thing that h e used. I never 
cease to be ama zed tha t occas ion a lly our 
30-year veteran a bs tra c te r com es in to 
me and asks m e how I want to limit a 
ce rtifi ca te and put excu lpatory language 
in it. T h e best I am a bl e to o ffe r him is 
tha t I do recogn ize it is a certi fi ca te th at 
h e is go ing to pu t in th e abs trac t. 

Bas ica ll y. a ll we say is w e've go t it all. 
For a particu la r period of ti me, it is all in 
this abs tra c t. a nd , furthermore, we have 
a comp lete abs tract plant. In Texas, 
th e re is no regu la ti on of abs trac te rs and 
th ere is no Texas Land Title Association 
recommended form. 

I did look at a number of cer tifi ca tes 
from o th er s lates, and I wou ld like to 
th ank th ose w ho sent th em to me , in­
cluding Iowa Title Compa n y; Capit a l 
Abstract and Title Com p a n y: Bryan 
County. Okla hom a. Abs trac t Compan y, 
In c .: Sou th ern Abstract Compa ny and 
Security Abs tract a nd Title Company in 
Kansas. and a lso Kansas Security Title 
and Abs tract Company. In c.; in Mis­
souri. th e Centra l Missouri Abs trac t a nd 
Title Company; and. in Arkansas, 
Tucker Abstract Com pany. 

I th ought th e ce rtifi cates that I saw 
were frank ly magnificent compared to 
min e. If I ca n pers uade my par tn er, who 
be li eves th a t th e re has been no worth­
while change s in ce Teddy Rooseve lt re ­
tired from th e Presidency, we a re go ing 
to do some c hanging on our certifi ca te in 
li gh t of wha t I have learned in preparing 
for this ta lk. 

A common th read I found in all of 
th ose sta tes where members were kind 
enough to se nd me ce rtifi ca tes is that 
they a re very particular in what th ey do 
cover. and th ey have exculpato ry lan­
guage as to th ose records which th ey do 
not cover. 

Unauthorized Practice 
F rom my s tandpoint, if I were ap­

poin ted the czar of abs tracting. a nd 
wanted to determine whether o r not 
abs trac ters were practicing law. I found 
tw o things th a t cou ld , in Texas at leas t 
(and I am s ure you have covered thi s in 
your sla tes and know this is not th e case ) 
cons titute th e un au thori zed prac tice of 
law. 

These are that it is very com mon to 
fin d in these ce rtifi ca tes a s ta te m en t to 
th e effec t th a t "A ll acknowledgements 
are regular or are in statutory form ex­
cept as s hown." and that co ns titutes, I 
am afra id , the_ abs trac te r passing judg-

Continued on page 21 



Antitrust 
Exemption and Risk 

Joseph C. Mascari 

Robert G. Rove 

John C. Christie, Jr., Esquire 

joseph C. Mascari is sen ior vice president, 
secretary and general counsel, SAFECO Title 
Insurance Company, Los Angeles, 
California, and is a member of the ALTA 
Board of Governors. Robert G. Rove is sen ior 
vice president. genera l counsel and 
secretary, Title Insurance Company of 
Minnesota, Minn ea polis, Minnesota. John C. 
Christie, Jr., is a partner in the law jlfln of 
Bell, Boyd & Lloyd, Washing ton, D.C. The 
commentaries are adapted from 
presen tations during the 1983 ALTA Mid­
Winter Conference. 

Seeking Legislation 

Joseph C. Mascari 

You wi ll repeatedly note reference 
to th e term, "antitrust," and ref­
erences to the Sherman Act (15 

USC §§1-8), the Clay ton Act (15 USC 
§§12-27), the McCarran-Ferguson Act 
(15 USC §§1011 -1 015), the Robinson­
Patman Act (15 USC §13) and the Fed­
eral Trad e Commission Ac t (15 USC 
§§41-58), a ll of which combined con­
stitute the basis of our federal antitrust 
laws. To put all of these laws into proper 
fo cus , it is important that we understand 
both their background and concept. 

It all started with th e pe ri od shortly 
following th e Civil War or, if you prefer, 
th e War Between the States . At th at 
time , thi s country went through an 
industrial revolution that spawned giant 
business corporations and conglom ­
erates, which developed and built a 
whole new generation of industries. In 
th e process of doing this , however, there 
arose many abuses, which resulted in 
national scanda ls and which cried ou t 
for legislat ive relief. 

In response to thi s demand and need, 
in 1890, over 90 years ago, Congress 
passed th e Sherman Act, which, as 
amended in 1976, is st ill with us . The 
Sherman Act of 1890 declared that every 
con trac t, combination and conspiracy in 
restraint of trade is illegal. There are two 
principal findings required to establish 
an unlawful activity. First, th ere must 
be a combination and, second, there 
must be an unreasonable restraint of 
trade . Concerted activity will be found 

to be unreasonable res traint of trade if 
the effect of such ac tivit y is to fix or 
maintain prices. 

The basic purpose of the Sherman Act 
when it was passed was not only to co r­
rect the abuses that existed at that time, 
but also to preserve and promote free 
compet it ion. As la te as 1972 in th e case 
of U.S. v. Topco Associa l.es, In c., 405 US 
596 (1972), the Supreme Court described 
the Sherman Act with this language: 

"Antit rust laws in ge ne ra l. and the 
Sherman Act in particular, are th e 
Magna Carta of free enterprise. They 
are as important to the preservation of 
economic freedom and our free enter­
prise system as the Bill of Rights is to 
the protection of our fundamental 
personal freedoms. And the freedom 
guaranteed each and every business, 
no matter how small, is the freedom to 
compete- to assert with vigor, 
imagina tion , devotion and ingenuity 
whatever econom ic muscle it can 
muster." 
The basic concept of the Sherman Act 

appears to be s traight forward and con­
cise, i.e., every contract. comb ination 
and conspiracy in restraint of trade is 
ill ega l. If it is so clear, and unambiguous 
on its fa ce, why do we have so many 
problems in interpreting the law? The 
answer, very simply, is that th e cou rts 
have cons istent ly applied the test of 
"reasonableness." Only unreasonable 
activity is prohibited, so that in eve ry 
factual situation we must first ascertain 
if th e ac tivity is reasonable or unreason­
able, which is almost a lways a subjec­
tive test. Even the courts will disagree , 
with th e district court holding one way, 
th e court of appea ls either affirming or 
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reversing, and eve ntua ll y, the Supreme 
Court deciding th e fin al question . 

The Noerr Case 

In 1961, a landma rk case was decided 
by the Unit ed Slates Supreme Court , 
which is referred to as th e Noerr case. 
Eastern Railroad Pres iden ts Conference 
v. Noerr Motor Freight, In c., 365 US 127 
(1961 ). 

The background of thi s case is in­
teresting. After World War II, th e rail­
roads found that th e truc king indu st ry 
was serious ly cut ting into th eir lu crative 
business of hauling heavy freight across 
the co untry. To pro tec t th e ir interes ts, 
the railroads jo in ed together and hired a 
public relations firm to conduct a pub­
licit y campaign aga in s t the trucking in ­
dustry and to lobby fo r the adoption of 
law enforcemen t policies restricting 
compe titi on from the trucking industry. 
The tru ck in g industry s ued th e rail­
roads , a ll eging violation of th e Sherman 
Act. The district court in Pennsylvania 
found for th e tru ck ing industry. The 
railroads appealed , an d th e court of ap­
peals affirmed . The Supreme Court then 
granted a petition for cer tiorari, andre­
versed th e decisions of both the district 
court a nd th e court of appea ls. Why? 

The Supreme Court sa id, in effect, 
tha t th e First Amendmen t to th e United 
States Const itution. which guarantees 
freedom of speech and guarantees free­
dom to petition the governmen t for are­
dress of grievances, supersedes the an ti ­
trust laws, even where there is an 
ult e ri o r motive to restrict competit ion. 
The court held that th e She rman Act 
was int ended to regul ate onl y "b usi­
ness" act ivity. not "political" ac tivit y. In 
th e Noerr case. th e court s ta ted: 

"A cons truction of the She rman Act 
th at wo uld disqualify people from 
tak ing a public position on mailers in 
which th ey are financially interested 
would thus deprive th e government of 
a va luab le source of information and, 
at th e same tim e . dep rive th e peop le of 
their ri gh t to pe titi on in th e very in­
stances in w hich that right may be of 
th e most importance to th em." 
The Noerr decision was subseq uen tl y 

reaffirmed in Uni ted Mine Workers of 
America v . Pe nnin gton, 381 US 657 
(1 965 ), in which the Supreme Court he ld 
that th e She rman Act was inapp licable 
to joint lobbying effort s of both large 
mine operators and the union, who 
joi n ed together to persuade the Sec­
re tary of Labor to increase the minimum 
wage sca le for miners, w hi ch wou ld 
have the effect of forcing some small 
mine employees ou t of busi ness. Again, 
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" ... joint efforts to 
secure legislation, to . 
secure Insurance 
department regulations, 
to influence the 
legislators and 
administrators, are all 
exempt from the 
antitrust laws . .. if 
these efforts are bona 
fide and are carried out 
by the proper means." 

th e First Ame n dmen t to the U .S. 
Cons tit u ti on prevailed. 

Exempt Joint Efforts 

So, wha t is the Noerr-Penninglon Doc­
trine as it applies to our industry? Sim­
ply s la ted, joint effo rt s to secure legisla­
ti on. to secure in surance department 
regulations, to influence the legislators 
and adm ini strators, are all exempt from 
the ant it rust laws as a perll}issable ex­
erc ise of the First Amendn'len t right to 
petition the government, if these efforts 
are bona fide and are carried ou t by 
proper means . Obviously, th ere is a 
ca tch- if; th a t "i f" does impose cer tain 
limitations or guidelines tha t must be 
fo ll owed in pursuing th ese act ivit ies. 
We might compare it to driving a high 
speed car down a highway. If we stay 
within th e two wh it e lin es we have no 
p roblem, but if we cross ove r th ese 
white li nes, which are eas il y identifi­
ab le, we will crash head-on into the 
Sherman Act , and wi ll not have the 
Noerr-Penninglon pro tec ti on. 

What are these gu idelines or excep­
tions? The most impor lan: exception is 
ca ll ed the "sham" exception. This was 
first referred to in the Noerr decision, 
where th e court left open the possibi lit y 
that th e Sherman Act may apply where 
the joint effo rt s a re mere ly a sham. The 
Cou rt said. "There may be sit uations in 
which a publicity campaign , ostensibly 
directed toward influencing gov­
ernme ntal action, is a mere sham to 
cover what is ac tu al ly no th ing more 
th an an attemp t to interfere directly 
with th e business rela ti onships of a 
competi tor and the app li ca ti on of the 
Sherman Act would be justified." 

The "sham" except ion was further 
developed in Ca liforn ia Motor Tran sport 
Co. v. Trucking Un limited, 404 US 508 
(1972). In that case it was charged tha t 
the defendant trucking companies 
jointl y carried o ut a p la n to oppose, in 
regulatory agencies and in the courts , all 
app licat ions for operating rights filed by 
carriers seeking to compe te with the 
defendants. In holding that such activ­
iti es were not immune from an tit rus t 
scr uti ny, the Cour t expanded th e 
"sham" exceptio n, sla ting that the pur­
s uit of "a pa llern of baseless, repetitive 
claims" designed to harass ano th er party 
is not pro tec ted under the Noerr­
Penninglon doctrine since it constitutes 
an abuse of the adm inistra tive or ju­
dicial process "effectively barring [the 
other party) from access to the agencies 
and cou rls." 

The Cour t outlined th e types of 
abuses w hi ch would give rise to a cause 
of ac ti on under th e an titrust laws. 
Among th ese are perjury, fraud, bribery, 
conspiracy with a licensing official and 
any activit y th a t would cons titute an 
abuse of the judicial or admin istrative 
process. 

As Noerr and its progeny make clear, 
the difference between protected ac ti v­
ity and "sham" action does not depend 
on the compe lili \>e or anti-compe titive 
purpose of th e persons engaged in lobby­
ing ac tivities. Rather, it depends on 
whether the attempts to influence gov­
ernmenta l action result in s ub verting 
the integrity of the governmen ta l pro­
cess or effectively barring a compe titor 
from these processes. 

What conclusion can we draw from 
th ese cases? We can join together, in 
concert. to -legitimately seek legislation 
if we ac t et hi ca ll y, if we act in good faith 
and wi th comple te integrity. I am s ure 
tha t these characteris ti cs are inh e rent in 
all of you. 

I wou ld like to go one s tep further and 
say we not only have a legal right, but 
also an ob ligation to ourselves to join 
together in seeking appropriate legisla­
tion that would assist the title insurance 
indus try in better se rv ing the public. 

Rating Bureaus 

Robert G. Rove 

I n an analysis of the activities of rating 
bureaus with respect to th e federal 
ant itrust laws, you shou ld star t at the 

very beginning. The Supreme Court 
very recen tl y s la ted, "The s tarling point 
in a case involving cons truc tion of the 



McCarran-Ferguson Act, like any start­
ing point in any case involvin g th e 
m eaning of a s ta tut e, is th e language of 
th e statu te itself." 

We need not go back as ea rl y as Gen­
esis. We can start in 1869 when th e Su­
prem e Court he ld that th e issuing o f a 
policy of in surance was not a transaction 
in com me rce . It was thus be li eved when 
the Sherman and Clayton an tit rust acts 
were adop ted th a t th ese laws did not ef­
fe c t, nor apply to, th e in s uran ce in­
dustry. 

In th e early 1940s, th e Department of 
jus ti ce attempted to apply th e federa l 
antitrust laws to a ll eged co nsp irac ies 
involving ins urance compan ies, which 
were in violation of th e Sherman Anti­
trus t Act. This resulted in 1944 in the 
la ndmark Supreme Court decision, 
United States v. Sou theastern Unde r­
writers. 

This case h e ld th a t insurance can fall 
within the amb it of interstate com­
m erce. In su rers were s ubj ec t to th e 
Clayton / Sherman acts. 

Congress fe lt that th e ins ura nce in­
du s try was bes t regu la ted by th e severa l 
states; therefore , th ey imm ed ia te ly fol ­
lowed Southeastern Unde rwriters by 
enacting th e McCarran-Fe rguson Act 
exemption , which says in part , "Co n­
gress declares th a t th e continued regul a­
tion and taxa ti on by the several s ta tes of 
th e business of insurance is in th e public 
inte res t. " The "b us iness of insurance," 
remember th a t phrase-"the busin ess of 
insurance" we'll ge t back to it , "and ev­
ery person e ngaged th ere in sh a ll be sub­
jec t to th e laws of th e seve ra l states 
whi ch relate to th e regu la ti on or tax­
ation of s uc h · bus in ess. Nothin g con­
tain ed in this chapter sha ll re nd e r th e 
said Sherman act inappli ca bl e to any 
agreement to boycott, coerce, or intimi­
dat e, or ac ts of boyco tt , coe rc ion, or 
intimidation ." 

Go back to th e phrase, " th e busi ness 
of insurance." The majority of recent 
decisions con s truing th e ac t have fo ­
cused on the meaning of th a t phrase , 
"business of insurance." This phrase, 
used in th e act, was not defined by it. 
This left it to th e cou rts to define th at 
phrase. The co urt's decisions a re som e­
times confusing. There was one c lea r 
concept th a t shin es through. Th e quoted 
phrase, " business of insurance," will be 
narrowly cons trued . Thi s is particu lar ly 
true since th e 1979 decision in th e Roya l 
Dru g Case, a United Slates Supreme 
Court decision. 

Pri or to 1979, a 1969 Supreme Court 
case, National Securiti es, la id down 
guidelines for th e interpretation of the 

" ... I personally would 
recommend that retained 
counsel, experienced in 
both title insurance and 
the antitrust laws, be 
present at all meetings of 
the rating bureau." 

phrase , "b usiness of in surance." The 
cou rt in National Securiti es said th a t th e 
McCarran-Ferguson Ac t does not make 
th e s tate s upreme in regul a tin g a ll ac tiv­
iti es of ins urance co mpal1ies. It on ly pro­
vides an exemption from th e antitrus t 
laws whe n the state regulates activiti es 
of ins urance companies cons tituting th e 
"business of in surance." The court in 
Na ti ona l Sec uriti es h e l d s ta t e laws 
regulating th e re lat ionship be tween th e 
insurance company and their po li cy­
holders , direc tly or indirectly, a re laws 
regula ting th e business of insurance. 

The cou rt added that there are other 
activiti es so close ly re la ted to the insur­
ance company 's s ta tus as re li ab le insur­
e rs that th ey must a lso be in cluded in 
th e business of insurance. There was no 
in dica tion by th e co urt as to what th ese 
o th e r activities migh t be. 

In 1979, th e Supreme Cour t in th e 
Roya l Drug case cons tru ed th e defi­
nition of th e phrase , "bus in ess of in sur­
ance ." That case involved a h ea lth 
insurance compa ny th at con trac ted with 
severa l pharmacies to provide prescrip­
ti ons for its in sureds. The ins ureds paid 
$2 .00 per prescription with the company 
paying th e ba lance . The co mpany was 
willing to deal wi th a ll pharmacies in 
th e a rea on th e same basis. Several non­
parti c ipati ng p ha rm ac ies refused. T he 
company d id not trea t th eir policy­
holders as favorably if th ey went to 
th ese non-participating pharmacies. 
These non-participating pharmacies 
s ued th e insurer on th e grounds that th e 
ins urer's ac ts caused the policy holders 
to not do business with th em . T hi s th ey 
argued was an unlawful restraint on 
trade, a vio lat ion of th e Sherman an ti ­
trus t law. The defendants re li ed on the 
McCa rran-Ferguson Act exemp ti on. 

In app lying th e guid eli nes of the Na­
tional Securities case, th e cour t in Royal 
Drug noted tha t th e agreemen t com­
p la ined of was not between th e insured 

an d th e insurers. but be tween th e insur­
ance com pany and several third-party 
pharmacies. The court a lso rejected th e 
defense that th e agreemen t so close ly af­
fec ted defendant's status as a re li able in­
sure r as to be with in the ac t's exem p­
ti on. 

The court sa id that practically eve ry 
bu siness decision affects th e insurer's 
re li abilit y to some extent, a nd s uch a 
broad inte rpre ta tion would be contrary 
to the intent of Congress. T he court did 
place a s trong emphasis on the sp read ing 
of risk a nd th e underwriting of risks. 
The court th en said, " It would be plainly 
con tra ry to th e la ngua ge of thi s chapter, 
which exempts from th e an titru s t laws, 
th e business of ins urance, and no t the 
business of insurance companies to 
interp re t this c hap ter so th a t eve ry busi­
ness decision of a n in surance compan y 
cou ld be includ ed in th e bu s in ess of 
insu rance. 

The Roya l Drug case was followed by 
Pireno v. New York State Chi ropractic 
Association, which he ld th at. " This sec­
li on's antitrus t exemption for th e busi­
ness of insu rance is to be strict ly limited 
to th e qu int esse na l insurance fun c­
tions." 

The Pireno court slated that und er 
Roya l Drug th e re are three re leva nt is­
sues in determ inin g if a particu la r busi­
n ess ac tivity is part of the business of 
insurance. 

One: Does th e practice have th e effect 
of spreading th e r isk? 

Two: Is th e practice an integral part of 
th e poli cy r e lationship be tween th e 
company a nd th e insured? 

Three: Is th e practice li mited to en­
titi es within th e insurance industry? 

Th e court did say that no one of these 
crit e ria s tanding alone is n ecessa rily 
d e te rminative of the issu e. 

After reviewi ng Roya l Drug and Pi­
re no, it is apparen t that cases prior to 
Roya l Dru g, int erpre tin g the phrase, 
"busin ess of in suran ce," must be re­
viewed in li ght of Roya l Drug. That is 
not to say th a t th ey can or should be 
ignored, not at al l, but they should be 
m eas ured against those decis ions in 
Roya l Dru g and its progenies before re li ­
ance on th em can be m ade. 

State Regulation Exemption 

The McCarran-Ferguson Act a lso is 
designed to exem pt from federal anti­
trus t regul at ions condu ct in th e busi­
ness of ins urance if th e s tate regulates 
th e business of insurance. A s la te is said 
to regulate the business of in s urance 
within the meaning of th e act when it 
genera ll y proscribes , permits, or au-
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th orizes ce rtain conduct on th e pa rt of 

insurance compa ni es, a nd wh e th e r th e 

stat e 's st a tutory pl a n fo r re gul a tin g 

insura nce e mbod ies th e w ises t and mos t 

effec ti ve type of regul a ti on is no t fo r th e 

court s to decid e. Howeve r, it is ve ry im­

po rt a nt to re me mbe r th a t. n o m a tt e r 

how s trin ge ntl y regul a ted , a n in s ur­

ance- re la ted regul a tio n does no t exe mpt 

a bus in ess ac tivit y o f a n ins ure r unl ess 

that ac tivit y is w ithin th e bus iness of 

insura nce. 
Simila rl y. a s ta te's de te rm in a ti on of 

wh a t is th e bu s in ess of in sura nce is no t 

de termina tive . In a rece nt d is tri c t court 

case in Phoenix , Unil ~d St u t ~s v. Title 

Insura nce Ru ling Bur~u u of Ari zo na, th e 

Di s tr ict Court sa id. "A ltho ugh th e s ta te 

of Ari zo na has p romul ga ted s ta tut es 

whi c h indi ca te th a t i t cons ide rs escrow 

se rvices to be th e bu sin ess of ins ura nce. 

a s ta te's de termi na ti o n is no t concl u­

sive." It th e n we nt o n to find th a t esr.row 

se rvices as pe rfo rm ed by I it le ins ure rs 

anrl th e ir age nt s in Ar izo na we re not 

within th e business of in sura nce, and 

thi s case was rece ntl y a ffirm ed by th e 

Ninth C irc uit Co urt of Appea ls. It was 

affirm ed be twee n the tim e I w ro te thi s 

talk and th e tim e th a t I a m giving it. 

Th e applica ti on of these doc tr ines to 

rating burea us- wh a t does a ll thi s mea n 

to th e ope ra tin g peo pl e in th e titl e ins ur­

ance indu s try that s it o n ra ting burea us? 

Re me mbe r, a vi o la ti on of th e fed e ra l 

antitrust la ws is no t on y a c ivil w rong, 

but it ca n be a c rimina l offe nse . 

First , I wo uld sugges t we mus t look a t 

the operati on of th e ra tin g burea u . In 

som e s ta tes, a ri s k ra te is de te rmin ed by 

th e ra tin g burea us and fil ed with th e 

insura nce commi ss ione r o r de pa rtm ent. 

Assuming th a t th e stat e la w regul a tes 

th e titl e ins ura nce indu s try. a nd th a t th e 

ratin g burea u is a uth o ri ze d in s u c h 

sta te. s uch ac tivit y is c lea rl y within th e 

McCa rran-Fe rguso n Ac t exempti o n. 

In some s ta tes. a n a ll-inclus ive p re­

mium is fil ed with th e depa rtm en t o r 

commissione r. Thi s is probabl y equ a ll y 

p e rmi ss ibl e as be in g a n exem pt io n 

within th e McCa rra n-Fe rguson Ac t. 

In som e s ta tes, a co mbina ti on ra te is 

fil ed. Tha t is a ri sk ra te and a sea rch a nd 

e xa mi na ti on ra te th a t a re se t fo rth se pa­

r a te ly. Ob v iou s ly, th e r e is n o thin g 

wrong w ith th e ri s k ra te. We have a l­

ready cove red th a t. 
Sea rc hin g a n d exa mining coul d be 

ac ti viti es of th e in sure rs or th e ir agen ts , 

so c lose ly re la ted to th e ins ure rs w ith 

respec t to th e ir s ta tus as re li a ble insur­

e rs, th a t th ey should a lso be incl uded in 

th e b us in ess of insura nce. T hese ac tiv­

iti es sho ul d a lso come w ith in th e bus i-
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ness of in s ura nce as ac tiviti es of sprea d­

ing th e ri s k and und e rw riti ng th e ri s k. 

Th e co urt in th e case o f Unit ed Stal es 
v. Titl e In surance Rulin g Burea u of Ari­

zo na de te rmin ed th a t th e p rovis ion of 

esc row se rvices in Ar izo na by th e de fen­

d a nt s d id no t se rv e to spread r is ks 

among po li cy ho lde rs. As a conseque nce, 

th ese se rvices were not th e b us in ess of 

in sura nce a nd, th e refo re. no t w ithin th e 

M cCa rran- Ferg u son Ac t exe m p ti o n 

fro m th e a ntitrus t laws. 
I am no t sure th a t I agree wi th it. As a 

m a tte r of fac t. I can hones tl y say th a t I do 

di sagree w ith it : however. tha t is th e law 

as e nun cia ted , no t onl y thro ugh th e dis­

tri c t co u rt here in Phoenix . b u t a lso by 

th e Nin th C irc ui t. 

Rating Bureau Activities 

Aga in , w ha t does a ll th is mea n to th e 

opera ting peop le in th e ti tl e insura nce 

indu s t ry w h o s it o n ra tin g b u rea us? 

F irs t, l wo ul d s ugges t that th e ac ti vit ies 

of th e b urea u be c lose ly cons ide red in 

th e cont ex t of th ese and o th e r rece nt 

McCarran Ac t dec is ions. 
In addi ti on , I pe rsonall y wo uld reco m­

m end th a t re ta in ed cou nse l, ex per i­

enced in bot h titl e ins urance a nd th e 

a nt itrus t laws. be p resen t a t a ll mee ti ngs 

of th e ra ting burea u . This s ho ul d be an 

in de pe nden t co unse l. no t a n employee 

of a m embe r co m pany. Thi s la w yer 

shou ld review th e p roposed age nda a nd 

ap p rove it be for e th e mee tin g. No n ­

agen da items s ho ul d no t be di scussed 

with o ut hi s o r he r prio r app rova l. Ac­

c ura te min ut es sh o ul d be kept of a ll 

mee tin gs. a nd th e lawyer sho ul d review 

th em for acc uracy a nd com p le te ness , 

a nd shoul d so s ign ify o n th e m th a t he o r 

she has done so. Di sc uss ions sho uld no t 

be he ld o uts ide of hi s o r he r p resen ce. 

In con c lu s io n , I think yo u s hould 

re membe r th a t th e re a re some ac ti viti es 

of ins urance compa ni es th a t a re clea rl y 

within th e McCa rr a n- Fe r g u so n Ac t 

exceptio n . T he re are o th ers th a t a re 

cl early o uts ide o f th e excepti on. Th e 

prob lem area is those ac ti v it ies th a t we 

think a re w ithin th e McCa rra n-Fe r­

guson Ac t exem p ti on, b ut w he re recen t 

cou r t dec is ions have c rea ted so me un­

certain ty as to th e ir s ta tu s. 
In th e la tt er cases. I think decis ions as 

to w ha t we shoul d do shoul d be made 

keeping in m in d Roya l Drug a n d its 

proge ny. In a ny eve nt. it wo ul d be pru­

den t for us to rev iew a ll of our ac ti vities 

an d ma ke su re th a t th ey a re w ithin th e 

excep tion of th e McCa rra n -Fe rguson 

Ac t. I thin k yo u shou ld a lso remem be r 

th a t an ounce of p reven ti on w ill save 

yo u a ton of mo ney on lit iga ti on. 

Antitrust Update 

John C. Christie, Jr., 
Esquire 

S
om e s ix yea rs ago- in th e fa ll of 
1977-1 was as ked to speak to a n­

oth e r A LTA Con ve ntion o n thi s 

ve ry sa me sub jec t. Since th a t lime a lot 

has happe ned in th is in d us try, a nd s in ce 

th a t ti me it is fa ir to say a lo t has hap­

pened in th e jud icia l deve lopm ent of th e 

fede ra l a ntitrus t laws as th ey appl y to 

th is ind us try. 
Th en th e in d us try had bene fit ed by an 

impressive st rin g of an tit r us t successes 

in cases c hal le nging va ri o us in d us try 

acti v iti es. Many of yo u w ill reca ll th em 

-Com mander Leasi ng ,' Schwa rl z, 2 Mc­

IIh enny,3 Crawford,• Mil ga ng, 5 H a rri­

son.6 In a ll o f th ose cases, th e co urts 

rejec ted th e c la im s of tre bl e d a mage 

plain tiffs by hold ing th a t th e McCa rran­

Fe rguson Ac t worked to ren de r th e fed­

e ra l an titrus t laws ina pplicab le. 

judicia l in te rp re ta ti on of th e McCa r­

ran Ac t exem p tio n. however, has ta ken 

a de finit e turn in a m ore conse rva ti ve 

di rec ti on . T his has la rge ly been spurred 

on by three Sup rem e Court d ec is ions 

since 1977 , in terpre ti ng th e McCa rran 

Act in a casua lt y insurance context­

Ba rry/ Roya l Drug8 a nd Pire no. 9 All of 

th ese dec is ions have e mph as ized th e 

limited na ture o f th e exemption a nd 

tha t it is to be na rrow ly cons trued . This 

ju dicia l conserva ti sm has had an impac t 

on th e lowe r fede ral courts which has 

now direc tl y a ffec ted th e titl e indus try 

in th e TIRBA dec ision involving th e Ari ­

zona Titl e Insurance Ra tin g Burea u. 10 

My th e me tod ay is essenti a ll y to preach 

th e n o ti on th a t the antitrus t immunity 

th ought to be a pa rt of this regulat ed in ­

dus try in th e pas t m ay be much less ex­

pa ns ive ly int e rpre ted by th e courts to­

day, and to sugges t some ways in which 

the titl e ins ura nce industry o ught tore­

ac t to thi s. 
Of course, ne ith e r th e McCa rra n Ac t 

n or o the r a ntitrust exem p tions such as 

Noe rr- Pennington and s ta le ac tion , have 

ever give n titl e ins ure rs bla nke t pro tec­

ti on from th e appli ca ti o n of th e antitrus t 

laws. As mos t of yo u kno w, antitrust reg­

ul a tion of th e ind us try in vo lves a ra th e r 

co mp li ca ted mesh of s ta te and fede ra l 

laws regul a tin g bus in ess p racti ces ge n­

e rall y a nd titl e insurance in pa rti c ul a r. 

For thi s reason. the q ues ti on of w he th er 

and how an titru s t pri ncipl es appl y to a 

Continued on page 18 



The Quest 
for 

Automation 

By J. Herman Dance 

0 ne of the on-stage trademarks of 
the late comed ian jack Benny 
was that he was very light with 

a dollar. In a television skit which he 
crea ted, Benny was accosted by a 
mugger who poked a pistol in his ribs 
and said: "Th is is a st ick-up. Your 
money or your life! " Following a silence, 
the gunman poked harder and said, 
"Well-1-1-1 ?" Benny, in a very annoyed 
tone, shouted, " I'm thinking it over!" 

After 26 years in the title business­
the last 10 as founder and president of 
Gold Coast Title Company-! recently 
have done a lot of serious thinking with 
my associates about rising costs and 
tougher competi ti on in our markets. 
Call it "technology scare" or wha t you 
will , our motivation has been to keep a 
prosperous business going and even to 
improve th e prosperity by increasing 
our office prod uc ti vity. 

It wasn 'l exactly "our money or our 
lives, " but the situation did appear to 
demand that we shell out money for of­
fice automation or close the store and 
get into some oth er business. 

We, in the title industry are not manu-

facturers; we carry no inventory and 
have minimal mate rial costs. What we 
do have is th e most labor-intensive 
clerical cost of any business we know 
about. As th ose costs have risen 
substant ia ll y in recent years, price com­
petition has become increasingly severe 
in response to a poor real estate market. 

]. He rman Dance. a past 
president of th e Florida 
Land Title Association, has 
been in th e title business 
sin ce 1958 and is president 
of Gold Coast Title Com­
pany, Boca Raton. Florida, 
a concern he founded in 
1971. In his earlier days in 

the industry, he recalls learn in g of a Sunday 
deadline for a home refinancing closing the 
preceding Friday afternoon and working 
feverishly to have the papers ready on tim e. 
With his company's present automated equip­
ment, he says, the task requiring two days 
could now be completed in less than two 
hours. 

Thus we have a two-way squeeze on our 
profi t margines. l doub t that this comes 
as a surprise to the readers of Title News. 

Cost, Error Reductions Needed 
More than a dozen years ago, wh il e 

employed as an underwriter at another 
company, I came to the conclusion that 
we must find a way to cu t clerical cos ts, 
and. especially, to m inimi ze th e last­
minute clerical errors in escrow clos­
ings. Thus, I began a systematic study of 
existing office automa ti on sys tems. 
What! discovered at the outset was that 
they were few in number, limited in 
their app li cat ion to our paperwork and 
costly to buy or lease. 

What we obviously needed was com­
puler equipment that would produce 
the many documents-many of them 
repetitive-required in titl e clos in g: 
property descrip tions, agreements of 
sale, amortization schedules, notes and 
mortgage guarantees, tax forms and 
checks for escrow fund disbursement. 

Continued on page 22 
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CHRISTIE-continued from page 16 

parti cular industry pra c ti ce has always 
bee n a som ewha t complica ted ma tt e r, 
even for those of us who ha ve bee n dea l­
ing with issu es of thi s kind in th e tit le 
insura nce indus try for so me time. 

If a ny thing. th e e voluti o na ry cha nges 
taking place in th e courts ma ke thi s p ro­
cess e ve n more compl e x a nd unpredi c t­
ab le. Wh il e it is imposs ib le to te ll ex ­
a c tl y h o w thi s will affec t th e titl e 
industry in th e lon g run , th e re a re a 
number of thin gs whi ch a re c lea r from 
th e c ha nges whi ch have ta ke n pl ace 
ove r th e rece nt pas t. Firs t. it is in c reas­
ingly li ke ly that eve n lo ngs tanding in­
dustry practi ces may come unde r c lose r 
antitru s t sc ru t in y. par ti c ul a r ly wh e re 

th ey in vo lve coope ra tive ac ti vit y a mong 
ti tle ins ure rs. Second . a re -eva lua ti on is 
appropri a te w ith respec t to w h e th e r 
vari ous ac tiviti es are a pa rt of the " busi­

ness of insura nce" as th a t te rm has more 
rece nt ly bee n int e rpre ted. Third, a nd 
pe rh a ps mos t import a nt fo r o ur pur­

poses today, th ose of yo u d irec tl y in ­

volved in th e indu s try should do yo ur 
bes t to try to fos te r a n in c reased se n­
siti v it y to antitrus t iss ues and ri sks in 
dea ling with co mpe titi ve s itu a ti ons on a 

da y-to-day bas is . 

American Airlines Case 

Putting as id e exempti o ns fo r a mo­

m e nt a nd fo c us in g o n S h e rm a n Ac t 
prob le ms ge ne ra ll y. I th o ught it mi ght be 
useful to spea k to a ve ry topi ca l case 
about whi ch I am s ure a numbe r of you 
ha ve read . It's a case wh ic h th e ju s ti ce 
Depar tm e nt has recen tl y fil ed in Texas 
aga in s t Am e ri ca n Airlin es a nd its p res i­
de nt. Rober t Crand a JJ.1 1 

Th e case a ll eges a vio la ti on of th e 
Sh erm a n Act. an d it is p re mised pri ma r­
i l y up o n a te le phon e co n ve rsa ti o n 
whi c h Mr. C ra nda ll is a ll eged to have 
had w ith th e presi d ent of Bra n iff A ir­
lin es. a Mr. Putna m. A tra nscript of the 
con ve rsa ti o n w as m a d e b eca u se it 

turn ed out tha t Mr. Putn a m had a tape 
reco rde r on hi s te lepho ne th e day Mr. 

Cran da ll ca ll e d, anti cipat in g th a t Mr. 
Crand all wo uld be angry beca use Bran­
iff ha d e ngaged in som e compe titive 
prac ti ces w hi c h had had a n ad ve rse im­

p ac t u p on Am er i can . In as mu c h as 
conversa tions suc h as these ra re ly find 
th em se lves in print. I th ought it might 

be educa tiona l to read to yo u from th e 
transc ript. (Th e transcript includ es a 
numbe r of ex pl e tiv es. No t wa nting to of-
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" ... the development of 
increased corporate 
sensitivity concerning 
possible antitrust 
problems will be 
beneficial to the 
underwriters concerned 
as well as to the industry 
as a whole." 

fend a nyo ne's se ns ibiliti es, I w ill do a 
littl e ed iting. ) 

Cra nda ll : I think it 's d umb as [b leep] 
for [bl eep] sa ke, a ll ri ght , lo 
sil h e re a nd po und th e 
[bl eep] oul of each o th e r 
a nd ne ith er one of u s ma k­
ing a [bl eep] di me. 

P utnam: We ll -
Cra nda ll : I mean , yo u know, [bl eep], 

wh a t th e [bl eep] is th e 
poi nt of it ? 

Put na m: Nobody asked Am e ri can to 
se rve Ha rlin ge n. Nobody 
as ked Am erica n to se rve 
Ka nsas Cit y, a n d th e re 
were low fares in th ere, yo u 
kn ow, be fore. So-

Cra nda ll : You be tt e r be li eve il , How­
a rd . Bu t. yo u . yo u , yo u 
know, th e complex is he re 
- a in ' t gon na change a 
[b leep] thin g, a ll ri ght. We 
can. we can bo th li ve he re 
a nd th ere a in' t no room for 
De lla. But th ere 's , a h , no 
reason th a t I can see, a ll 
ri ght. to p ut bo th com pa­
ni es out of b us in ess. 

Putn am : But if yo u ' re go ing to ove r­
lay eve ry ro ut e of A me ri ­
can's on lop of ove r, on lop 
of eve ry rou te th a t Bra n iff 
has- I ca n 't ju s t s it h e re 
a n d a ll ow yo u lo b ury us 
w ithou t giving o ur bes t ef­
fort. 

Cra nda ll : Oh s ure. b ut Eas te rn and 
De lta do th e same thing in 
At la nt a and have fo r yea rs . 

Putnam: Do you have a s ugges ti on 
for me? 

C ra nda ll : Yes. I have a sugges ti on for 
yo u . Raise yo ur [b leep] 
fa res twent y pe rce nt. I' ll 

ra ise min e th e nex t morn ­
ing. 

Putna m : Robe rt, We-
C ra nd a ll : You ' ll ma ke more money 

an d I wi ll too. 
Pu tna m: We can't ta lk about pricing. 
Cra nda ll : Oh b ull -[bleep] , Howard . 

We can ta lk about an y 
[b leep] thing we wa nt lo 
ta lk a bo ut. 

Th ere a re a numbe r of obse rva tio ns lo 
be made abo ut a ll of thi s . Firs t of a ll , 
ob vious ly it foun d i ts way into print by 
way of th e tape record ing th a t Mr. Put­
nam mad e. In th a t se nse, a nd beca use 
these kind s of conversa ti ons ra re ly find 
th e ir way into print. I am s ure iL will 
se rve a ntitrus t prosec ut ors, de fe nse law­
ye rs, a nd teache rs o f a ntitrus t law s for 
yea rs as th e pro to type exam pl e of d is­
cussions amo ng compe tit ors th a t s ho uld 
n o t occur. 

Th e second th in g I find ve ry in te res t­
ing abo ut a ll of thi s is Lh a l th e con versa­
ti o n i n vo lved exec uti ves a t th e ve ry 
hi ghes t leve l of bo th o f th ese compa n ies . 

Thi s is somew ha t uniq ue in m y experi­
en ce beca use, as I'm sure yo u can app re­

cia te, compa ni es m ore frequ enll y ge l 
into a ntitru s t prob le ms beca use of the 
ac ti viti es of e mpl oyees a t a mu c h lower 
leve l of ma nage men t. T he re o ne ge n­

e ra ll y fin ds a lowe r leve l of sophi s ti ca ­
ti on a nd peo p le w ho oepra le on a dail y 

bas is w ith o ut th e a d v ice o f lawye rs 
whi ch lop managemen t more frequ e ntl y 
rece ives . 

Th e third thin g I fin d int e res tin g 

abo ut a ll th is is th a t th e Unit ed S ta les 
bro ught thi s case in a s itu a tion in w hi ch 

th e a ll eged conspiracy fa il ed; th a t is, 
th e re is n o a ll ega ti on in thi s compl aint 
th a t any prices were ac tu a ll y fi xed , or 
th a t any thing in th e compe titi ve re la­
ti ons hip be twee n th ese lwo compani es 
a c tu a ll y c h a nged as a r es ult o f th e 
conversa ti on . Ins tead, th e compl a int a l­
leges an a tte mpt to monopo li ze, in v io la­
ti on of Sec ti on 2 of th e Sh erma n Ac t. 

Th e fo urth a nd fin a l comm ent I wou ld 
m ake on th is comp la int is a comm ent 
whi ch I thin k th e CEO 's he re am ong us 

w ou ld pa rti c ul a rl y app reci a te. It is a 
comm ent on th e re li e f whi ch th e com ­

pl ain t de m an ds. Ge n era ll y, in a c ivi l 
case li ke thi s, th e gove rnm e n t would as k 
fo r a n in jun c ti on agains t fu r the r con­

du c t o f thi s so rt. Howeve r. in thi s case 
th e gove rnm e nt see ks an injun c ti o n 
whi ch wo uld prohibi t Mr. Cran da ll fr om 
ac tin g as th e chi e f executi ve o ffi ce r of 
Ameri ca n Airlin es o r a ny o th e r com ­

pa n y p rov idi ng schedul ed a irlin e pas­
senge r se rvice fo r a pe ri od of lwo yea rs. 



This I find to be a very nove l and un­
tes ted remedial th eory. 

In summary. this is an examp le of the 
general anti trust problems that people 
can ge l into and it is a particularly con­
venient one because of th e fact tha t the 
conversation has been preserved for 
poste rity. Against this background. th e 
particular position of th e titl e insurance 
industry and th e potential applica tion of 
th e McCarran Act must be viewed. I 
want to spend a few minutes talkin g 
about that Act, th e TIRBA case, and par­
ti cularl y th e Court of Appeals decis ion 
which was ju s t received several days 
ago. 

As all of yo u know, th e McCarran Act 
provides a s tat utory exempt ion from the 
federa l antitrust laws when (1) the activ­
ity in issue constitutes th e " bus iness of 
insurance." (2) th e ac tivit y is " regulat ed 
by s tale law," and (3) when th e ac tivit y 
does not cons titut e an act or agreement 
of "boycott, coe rc ion or intimidation.'' 12 

In many of th e titl e industry's ear li er 
cases of which l spoke th e primary issue 
was wheth er th e re was suffi cient " regu­
lation by s ta le law" to ac tiv a te th e 
exemption. The courts in those cases­
and many others-have he ld th a t that 

requirement is fulfilled when s la te leg­
islation genera ll y proscribes. permits or 
otherwise regul a tes th e con du ct in ques­
tion a nd a uthori zes e nfor ce m e nt 
throug h a scheme of ad mini s tra tive 
supe rvi sion. 13 

'Business of Insurance' 

In more recen t lim es. th e focus of 
most McCarran Act a tt e ntion has been 
on whether th e activi ty in issue con­
s titut es th e "business of insurance" as 
that term is used in th e McCarran Act. 
This was th e focus of th e McCarran Act 
issue in the TIRBA cases which serves as 
a good example of thi s newly found ju­
dicial conse rvatism of which l speak. 

In wrest ling with th e "business of in­
surance" question. you have to s tar t 
with two premises. Firs t. the question is 
a matter of federal law for federal courts 
to dec ide-no s tate s ta tute or adm in­
i s t ra ti ve jud gment can be deter­
min ative.14 Second , not a ll ac ti vit ies of 
an insurance company a re necessarily 
th e "b usin ess of insurance"-or. as the 
Supreme Co urt has p ut it on severa l oc­
casions. it is th e "bus iness of in surance" 
th a t is potentially exempt, not th e "b usi ­
ness of insu ra nce compan ies."'s 

The most recent Supreme Court de­
cision on this issue-Union Lubor Lije 
In s. Co. v. Pire no16-artic ulat ed three 
criteria for ascertaining th e meaning of 
this phrase in a McCa rran Act context: 

(1) whether th e pra cti ce has the ef­
fect of tran sfe rr ing or spread ing a pol­
icy hold er's risk: 

(2) whether th e practice is a n inte­
gral part of th e policy relationship be­
tween th e insurer and th e insured: 

(3) whether th e practice is limited 
to en titi es in the insura nce industry. 

In th e Pire no case, the Court found that 
none of these c riteria was present and 
th e refore did not discuss th e signifi­
cance of one or another as among and 
between th em nor what would occur if 
one o r more but less th an a ll was pres­
ent. jus tice Bre nnan simp ly said " none 
of these crit eria is necessa ril y de te rmi­
native in itself .. . . " 

In th e TIRBA opinion, 17 lhe inth Cir­
cuit recognized this three-fold test, 
found non e of these cases ci ted by e ither 
side very he lpful and th e re for e sug­
gested that it would have to make its 
own " indepe ndent analysis" of the ap­
pli cab ility of th ese crit e ria to th e fa c ts of 
the case . Unfortunately, I do not see in 
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FOR ONCE WE WANT TO PRESENT A PROBLEM 

INSTEAD OF SOLVING THEM. 
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what follows e ith e r ind ependence or 
analysis. Inst ead, the Court simply para­
phrases arguments made by both sides 
and offers in a conclusory fashion its 
own opinion that none of the three tests 
is mel by th e provision of esc row ser­
vices by title insurance companies in 
Arizona, at leas t on the record as it ex­
isted before that Court. Nonetheless, in 
attempting to discern what caused the 
Court to affirm Judge Muecke 's de­
cision. one can decipher at least certain 
fa ctors that appeared to influence the 
Court. 

With respect to underwriting or risk­
spreading. th e Ninth Circuit appeared 
persuaded th a t escrow services s impl y 
result in th e transfer of title and consid­
eration from one party to another. All of 
the additional functions performed by 
escrow officers employed by titl e insur­
ers-such as verifying th a t li ens have 
been removed so as to allow for there­
moval of excep tions in th e ultimate titl e 

insuran ce policy-were described as 
"purely administrative with no unique 

insurance characte ri stics." The Court 
suggested that th e use of esc row agents 
to perform services which the title in-

SULcUS 
8 Computer Corporation 
0 
C\J 

surer cou ld perform itself " at most re­
duces cos ts lo the insurer." 

The Court went on to conclude that 
the escrow services were not an integral 
part of th e relationship between insurer 
and insured because of it s perception 
that certain indicia of "separateness" 
were present. These were , in the Court 's 
opinion, separa te agreements lo pur­
chase title insurance and escrow ser­
vices. th at some buyers purc hased one 
and not the other. and that escrow ser­
vices were performed by persons in a 
department separate from title officers 
or by an independent agent who re­
tained th e ent ire escrow fee. Why the 
manner in which a title insurer deter­
mines to organize internall y or why its 
choice as to wheth e r lo do business di­
rectly or through an agent shou ld be 
determinative th e Court does not ex­
plain. Moreover, th e record clearly in­
dicated that in Arizona the vast majority 
of purchasers of real es tate purchase ti­
tle insurance and escrow services from 
the same source at one and the same 

lime. 
The last Pireno criteria is whe ther th e 

cha ll enged activi ty is limited lo ent iti es 

TM 

within the insurance industry. The rec­
ord was that virtually all of th e escrow 
services provided in Arizona in connec­
tion with a real estate transaction were 
provided by title insurance companies 
or their agen ts in connection with th e 
issuance of a policy. However, th e Ninth 
Circuit opined that because "other en­
tities besides insurance compan ies per­
formed escrow serv ices," this lest was 
not satisfied. 

These then were the factors referred 
to by th e Ninth Ci rcuit in reaching th e 
conclusion which it did. Although we 
argued s trenuous ly that these factors 
were either not suppo rt ed by th e record, 
were irrelevant or were mischaracteri­
zations of th e process which ultimately 
leads to a title insurance policy, this 
Court at least came out the opposite 
way. However, much as l have strong 
disagreement with the outcome and the 
Court 's way of getting there, l believe it 
prudent for the decision lo be carefu lly 
studied by company counse l in the con­
text of con tinuing antitrus t counsell in g. 

I would a lso have to acknowledge that it 
is yet ano th er example of a tendency by 
the federal courts today to read th e Me-

I 
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1. You'll be selling a product that people need. Land title, legal, and 
financial fields are becoming increasingly re liant on computers to 
provide the cost-effective productivity their businesses depend upon. 

Dealer 
Inquiries 

Invited 

2. You'll be dealing with an established company. SULCUS Computer 
Corporation has been providing full-service products and programs to 
the land title industry for more than seven years. We're the computer 
system to measure others against. 

3. You already know your potential customers. They're land title people 
just like you, with the same problems, the sa me operations. Those that 
don't automate just won't be around in 10 years. 

4. Your new business will fit hand in glove with your present one. You'll 
discover that a SULCUS dealership reinforces your present land title 
business through the prestige and additional contacts you make. 

5. Your growth is assured. Th is year is already the biggest in our 
company's history , and things promise to get even bigger in 1984. That's 
why the opportunity for new dealers is greater than ever ... right now' 

6. You'll profit. Sales volume is at its seven-year peak, with our current 
dealers surpassing last year's sa les early this year. Incoming dealers can 
expect immediate sales when they join the SULCUS family of dealers . 

Th ink 1! over. Then give us a call toll-free at 800-245-7878. We 'll discuss 
these and other reasons for you to become a SULCUS dealer. Things like our 
national and cooperative advertising programs, our next-day hardware 
servicing, continual software support and maintenance program, and our 
market position as the foremost nationwide total systems company. 



Carran Ac t more res tri c tive ly than in 
th e past whi c h will have lobe square ly 
addressed. 

Non-Risk Activities 
Th ere are, of co urse, in thi s indu s try 

and others man y coopera tive or joint 
activities lhal are bene fi c ial a nd without 
antitrust risk as long as properly struc­
tured a nd conducted. In addition lo 
those already m e ntion ed thi s morning, I 
would re fe r lo some oth er longs tanding 
and promising new activities which fall 
in this ca tego ry. One is th e joint titl e 
plant whi c h ha s for man y years been 
utili zed in various loca tions a ro und th e 
country. Another would be th e co ­
operative development of co mp uter sys ­
tems for use in the titl e insurance in ­
dustry. Th e b e n efit to th e publi c in 
te rm s of an improved product and th e 
pot en tial for cos t-savin g through th e 
avoidance of dupli cate facilities and ef­
fort s has led an tit rus t law en forcers lo 
give gen era l blessing lo th ese kinds of 
activities. Nevertheless. in each case 
care must be take n lo assu re th a t th e 
joint effort is nol undertaken or con­
dueled for the purpose of e liminating 
compe tition and th e arrangemen t must 
conta in no res tri c ti ons on th e ac ti viti es 
of th e pa rti cipants which unreasonably 
res tra in competiti on or c rea te unreason­
able barriers to en try for ot her compe t­
itors. The precise lega l requirements 
demanded by th e an titrus t laws would 
depend , of co urse. on th e speci fi cs of th e 
projec t involved a nd th e market se llin g 
in which it occu rs , b ut th ese possibil­
iti es need nol necessarily be foreclosed 
by th e lega l requi remen ts of the an ti­
trust laws. 

Another form of pe rmi ssib le joint 
activity is , of cou rse, parti c ipa tion in in­
du stry tra de associations a l th e ALTA, 
stale or loca l leve l. These assoc ia tions 
serve legi timate and u seful functions 
nol onl y for th e members bul for the 
publi c as well. As a res ult , involvem en t 
in such organizations is not on ly permis­
sible bul should be encouraged. How­
ever, those who are involved and do a t­
tend should cons tan tl y h ave in mind 
th a t th e contex t in which th ey are oper­
ating ca lls for some discretion in con­
n ect ion with associat ion business as 
well as in a purely socia l con tex t. 

Professo r Baxte r, the cu rren l head of 
th e Antitrust Divi s ion, was recen tl y 
quoted in the Wall Street journ al as hav­
ing suggested tha t all telephone con­
versa lion s bel ween chi ef execu li ves 
should be prohibited unl ess th ey a re 
taped-he says " I don't want th em eve n 
calling each other up to discuss their 

golf sco res." 16 . This is going way too far 
in ano th e r direction but ca ution is 
appropriate. 

Because of th e changing rules in a nti ­
trus t doc trin es app li cab le to th e titl e in­
s urance business and the increasing 
costs assoc ia ted with any involvement 
in an titrus t liti ga ti on-not to mention 
th e more s tringent penalties for a ny vio­
la ti on-th e development of in creased 
corpora te sens i li vi ly concern in g pos­
sible anti tru s t problems w ill be bene­
fi cia l to the underwriters concerned as 
well as to th e in d us try as a whole. That 
development might take th e form of 
improving th e channe ls of communica­
ti on between opera ti ng people and th e 
company's law department. Seeing th e 
potential for a problem and discuss ing it 
in advance with com pany counse l will 
le nd to avoid lo ts of down- th e- road diffi­
culty. 

How do you do th a t? T he best ap­
proach might we ll vary from company lo 
company bull wou ld offer some s ugges­
ti ons. Co nsid er th e development of a 
company comp liance manual which 
would discuss the law, speak in prac­
ti cal terms of dos and don'ts and spe ll 
out the appropria te source wi thin the 
company for the resolution of a ny ques­
ti ons. Suc h a man ua l ought lobe com­
prehensible lo ope ra tin g people rather 
than a theoretical exercise and oughllo 
address rather specifica ll y th e kinds of 
situations that may give r ise lo anl ilrusl 
problems as might be e ncountered dur­
ing the ordinary cou rse o f business. Con­
sider occasiona l mee tin gs in the fi e ld 
be tween company lawyers and ope r­
a tin g people lo discuss issues as th ey 
arise in a practical everyday sense. Con­
s id e r an occasional an titru s t aud it by 
company co un se l designed lo isolate a r­
eas of conce r n before th ey become 
litigation problems. 

All of these sugges tions will by no 
means guarantee th e abse nce of any 
antitrust problems but th ey might sla rl 
yo u dow 1i the road toward a construc­
ti ve an titrus t compli ance program that 
will hopefully keep you away from th e 
cour ts and from antitrust defense law­
yers such as myself. 
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SWEAT -continued from page 8 

bankruptcy c la uses. These are arguab ly 
positive benefits. The real problem 
would seem lobe in the ad mini s tratio n 
of inso lven t es ta tes with properti es in 
more than one s la te . 

The Ba nkru p tcy Code and the Bank­
ruptcy Act. which preceded, have th eir 
faults and th e Code s ho uld be amended 
in many particulars. but over th e pasl85 
years we have become accus tomed lo a 
uniform insolve ncy law and s hou ld nol 
let il expi re by default. 

Congress s hould be mature enough lo 
rea li ze th a t something shou ld be done lo 
re-estab li sh a uniform m e th od of insol­
vency ad judica ti on , and honor the con­
slilu li ona l mandate lo es tablis h uniform 
laws on the sub ject of bankruptcy 
througho ut th e United S ta les. 

MASSEY-continued from page 10 

menl on whether or no l th e acknowl­
edgemen t on a particular certifi ca te is, 
in fact. in th e s ta le promulgated form , 
which cou ld be dete rmin ed lobe a law­
yer's function. 

I a lso found slalemenls lo th e e ffec t 
th a t th e re a re no unreleased judgm en ts 
excep t as s hown . Now I would presume 
th allo mean !ha tlhe abstracter has read 
th e judgm en t a nd read the release and 
m ade a determination that the release is 
prope rly drawn, and e ffec tive ly rel eases 
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the judgmen t of rer:ord , and tha t's prob­

ab ly- or a t lea s t would be in Texas­

the una ut horized prac tice of law. 

Now. be lie ve me . I did no t come up 

here to presum e to tel l those o f you who 

are in th e abs t ra c t bu s in ess in a heavy 

wa y th at l know w h a t is th e un­

aut hori zed prac ti ce of la w in your s la te 

and wha t is not. I mere ly want to poin t 

ou t two a reas tha t you might wi s h to 

look a t. I wou ld te ll you th a t, wh e n we 

used to type abstrac ts, we did the sam e 

thing in o u r a bs trac t compan y by virtue 

of the fa c t th a t ins tead of typing out the 

ac kn ow ledge me nt, if we thought it was 

in regu lar form , we would simpl y say 

"ac know le dge m e nt in regu lar form ," 

and he re we went. Now we don ' t do that 

an y mo re because we are mecha ni zed to 

th e e xt e nt tha t we have mi c rofilm of th e 

count y c le rk 's records and our abs trac­

te rs s imp ly dup lica te th e records of th e 

coun ty c le rk. the w ho le ins trument. 

I wo u ld . howeve r, addition a ll y point 

out this de ve lopm e n t to you : Th ere is a 

ve ry recen t case th a t yo u ought to be 

con ce rn ed with in a ll of your s ta te trade 

assoc ia tions. (In Ka nsas. in Okl a homa. 

and I think in Mi sso uri the re a re uni ­

form ce rtifi ca tes whi ch ha ve bee n put 

toge the r and a re recomm e nd ed by yo ur 

pa r ticu la r s la te assoc ia tions. ) 

Association Standards 
In a rece nt case e ntit led . " Am e ri can 

Soci e ty of Mec ha n ica l En gin ee rs. In c. 

vs. Hyd role ve l Corpo ra ti on. " Th e Su­

pre me Court of th e United S ta les in a 6- 3 

dec is ion de te rmin ed th a t a n associa ti on 

th a t produ ces s ta ndards is liab le fo r ac ts 

of it s age nts unde r a nt it ru s t la ws wh e n 

ac ts a re co mmitted w ith th e a ppa ren t 

author it y o f th e assoc ia ti o n . eve n 

th o ugh th e assoc ia t io n 's d irec to rs o r 

sta ff d id no t ra tify th e ac ts. a nd eve n 

though th e ac ts di d no t bene fit th e asso­

ciati on . An assoc ia ti o n is res po ns ible fo r 

p reventing a nt it ru s t vio la ti o n thro ugh 

th e acti ons o f its agen ts. inc lu d ing mem­

be rs wh o a re me re ly un pai d voluntee rs , 

in c luding com m itt ee membe rs. 
In th a t pa rti c u la r case. th e Ame ri ca n 

Soc ie ty of Mechani ca l Engin eers was in­

vo lved in pro mul ga ti ng s ta nd a rds a nd it 

has a co mmitt ee to say (w hi ch has as it s 

duty a ns weri ng pu b li c inquiri es. a nd I 

am sim p lifying grea tl y) as to w he th e r o r 

J. M. (Jim) DeCourcey Elected 1983-84 

Oregon Land Title Association President 

j. M. (Jim) DeCourcey. e xecutive vi ce 

presid e nt. josephin e County T itl e Com­

pan y. Grants Pass , Oregon , was e lec ted 

1983-84 presid ent of th e Oregon La nd 

Til le Assoc ia tion at th e recent con ve n­

tion of tha t orga ni za ti on he ld a t Gl e n­

ede n Beach . Oregon . 

J. M. DeCourcey 
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ALTA Preside nt Tom Mc Dona ld was a 

princ ipa l speake r a t th e mee tin g. Pres i­

de n t McDona ld reported he had ca ll ed a 

m ee ti ng of a ffili a te d titl e assoc ia ti o n 

offi ce rs a nd re present a ti ves fo r jul y 13 

in Chi cago to deve lop an u pda ted per­

spec ti ve o n wha t is be ing do ne abo ut th e 

titl e insurance contro lled b us iness p rob­

le m a t th e s ta le leve l. a nd to explo re 

ways in w hi c h ALTA ca n be of grea te r 

ass is tance to a ffili a tes in thi s endeavor. 

Oth e r fea ture d spea ke rs in cl ud e d 

Ri cha rd McGavock. O regon s ta le ins ur­

a nce d epa rtm e n t s upe rviso r of ra tes a nd 

fo rm s. w ho co mm e nted on rece nt pas­

sage of joint pla nt leg is la ti on, a nd David 

G. Frohnmaye r. s ta le a tto rn ey ge ne ra l, 

wh o rev iewed pen d ing s la te legis lati on 

affec tin g the tit le indu s try-whic h pe r­

ta ined to we tl a nds. co mmo n law li ens, a 

on e-yea r m ora to rium on mo rtgage fo re­

clos u res. a rev is ion in th e no ti ce o f sa le 

in tr us t deed fo reclos ures . a nd a court­

imposed fee fo r rev iew ing co urt reco rds. 

In an edu cati ona l sem inar c ha ired by 

Ch a rles T. Hemphill. Jr .. th e fo llowing 

d e li ve red presenta ti ons: Mi chae l Mag­

nus-ba nkrup tcy; Tom Staple ton- titl e 

to we t la nds: jeff Ste ffen- fo reclos ures; 

and Ri ck Pay-co mput e r appli ca ti ons. 

n o t a pa rt ic ular produ c t mee ts the s tan ­

d a rds promulga ted by the ASME. 

Hydrol eve l h ad a pa r ti cu lar p rodu c t 

with a uniqu e fea ture. a nd th is commi t­

tee de te rmin ed th a t it did no t m ee t th e 

s tan da rds o f th e ASME. At th e sam e 

lim e, one o f the me mbe rs o f that com­

mit tee happened to be a n emp loyee of a 

compa ny th a t made a compe tin g prod­

u c t whi c h use d a diffe re n t sys te m . 

Hyd roleve l as yo u ca n guess went broke, 

s ued th e Am e rican Soc ie ty of Mecha ni­

ca l Engin ee rs a nd recove red a $7.5 mil­

li o n ju dgm ent. Th e U.S. Supre me Court 

a ffirm ed th a t ju dgmen t on a sp lit d e­

cisio n. 
I thi n k if th a t has a message fo r us. it 

o ught to be thi s: Know ing how exc it ed 

yo u wo uld be a bo ut spend i ng som e 

mo re money on an a tt o rney. any li me 

yo u promulga te a uniform ce rtifi ca te. I 

would s ugges t th a t yo u in volve a ntitrus t 

counse l a nd be s ure th a t he fee ls yo u a re 

cl ea r of th e provisions of th e Clay ton 

a n d S he rm a n an titrus t ac ts . 

DANCE- continued from page 17 

Auto ma ti on was mos t need ed during 

th e pa ni c pe ri od of fin a l prepa ra ti on of 

pape rs fo r s igna tures w hen las t-minute 

c hanges a nd lim e press u res made th e 

s ta ff e rro r-p rone . With ma nua ll y-pre­

pa red pape rs. eve n mino r typographi ca l 

e rro rs could be ve ry cos tly. requiring 

h o urs of re typin g an d even m ore h o urs 

sec uring n e w signa tures on correc ted 

docume nts. W ith th e lime pressures of 

c los in g, a $ 10 e rro r in esc row fund 

d is bu rsem e nt might require reworking 

th e fil e three lim es, with poss ibi liti es of 

new e rrors each time. 
See kin g soluti ons. from a bout 1970 

through 1976. I sea rched vigo rous ly for 

computer eq uipm ent s uited to our work. 

In th e firs t yea r, I d iscove red a leading 

m a ke r of wo rd -p rocess ing equipm ent 

(Lani e r) o ffe r ed a sys te m tha t w o u ld 

a utoma te one fu nc ti on involved in c los­

ing FHA a n d VA mo rt gages. Besides i ts 

fun c tiona l limita ti on . it was slow, a nd it 

was ava il abl e on lease fo r about $750 a 

m onth. By the e n d of 1976, I had looked 

into som e four sys tems. Som e wo uld 

perfo rm on e tas k, o th ers tw o or three . 

Not one sys tem co ul d pe rform 70 per 

cent o f our paper work , and a ll were 

prohibitive in cos t. By tha t time, I was 

fu ll y occ upi ed in d eve lopm ent of m y 

own re la ti ve ly n ew bus iness, so I aban­

doned the ques t fo r a ut oma ti on in di s­

cou rage m en t. 
My inte res ts rev ived fa in t ly th e nex t 

yea r. 1 977 , wh e n IBM a t Orl a nd o 



showed a computer capable of complet­
ing the HUD closing form. Discouraged 
again by thi s requirement for a pro­
grammer in house, and high cost, I once 
more put my quest for au toma tion on 
the back burner. 

Search Resumed 

A year later, Garry Morrison joined 
my company. He shared my conviction 
tha t escrow au toma tion was a "must," 
and so his first order of business was to 
resurrent the compu ter search. We 
knew that many underwriters had stud­
ied automation and some had acquired 
systems, usually tied to their main 
frame systems. 

Again, we surveyed the fie ld and 
found no computer system specifically 
programmed to our needs. At Chicago in 
1978, a tit le company offered time-shar­
ing on its compu ter for $1,500 a mon th 
for 25 closings, with add itiona l charges 
for more deals. Th is was too high a cost 
and too res trictive as to times of use for 
us. 

The period 1980 to 1982 was a time of 
disintermediation for savings and loans 
in my sta te, causing a mass ive shift in 
the traditiona l supply of mor tgage 
funds. Mortgage interest rates became 
ti ed to mo ney marke t rates and mort­
gage bankers emerged as the source of 
home buying capital. 

Whereas the S & Ls and their attor­
neys had prepared their own closing 
paperwork, the mortgage bankers and 
brokers found it desirable to turn the 
work over to the tit le companies. Gov­
ernment requ iremen ts like RESPA 
Form 1, Regu lation Z and note and mort­
gage guarantees complicated the pro­
cess, as did new buyer/ se ll er/ lender 
arrangemen ts for fina ncing. We fo und 
tha t, where formerly the closing of a 
$100,000 house sale required five 
checks, upon disbursement , with all the 
new wrinkles, today's closing might re­
quire as many as 25. Title companies do­
ing anywhere from $100,000 to $5 mi l­
lion of business had rea l incentives to 
automate. 

Speeding up the quest, we visited 
compu ter shows wherever we found 
them. 

"When we explained our require­
ments ," says Garry, " their eyes glazed 
over-but they assured us their hard­
ware cou ld do the job." They stated "we 
can write the software," but we had no 
expertise in it and had no desire to be 
pioneers by developing custom software 
for the title industry. If a compu ter 
sa lesman te ll s you that they can "find 
someone to write the software"-RUN!!! 

"We can now 
comfortably handle 8,000 
escrow checks a month, 
and we estimate that, 
with the pickup in the 
real estate market, we 
could easily increase 
that to 12,000." 

At computer shows and ALTA con­
ferences we heard horror stories of 
companies that had embraced automa­
tion , at least partial ly, on ly to be dis­
couraged and abandon it a t high cost to 
themselves . 

At the ALTA Annual Convention in 
Boston, in October, 1982, we met a fel­
low named jeffrey Scott Ratner. He was 
the founder and head of a young com­
puter company then cal led - you can 
believe it or not-Ragtronics. It was lo­
cated in Greensburg, Pennsylvania. 

More Affordable Automation 

Ra tner told us that rapid introduction 
of the microcomputer wi t h word 
processing capability-a high tech spin­
off of the space program-had made the 
cost of office automation more afford­
able, and that hi s firm specialized in 
s uppli ng bot h comp uter hardwa re and 
soft ware custom- tailored for rea lty / ti tie 
clos ings. 

Having become q u ite sophistica ted 
about computers th rough our years of 
search, tria l and disappointment, we felt 
it was worthwhi le to test his c laims. 

The next month we flew to Greens­
burg, taking along a ll the documents re­
lated to two complica ted closings then 
pending in our offices. Arriv ing la te one 
night, we spen t the entire fo ll owing 
day-12 hours-watching our paper 
information being bu rned onto 5'/.-inch 
"floppy" discs. 

Late that night, we returned , ex­
hausted , to Florida convinced we had 
found what we had sought for years. In 
December, we purchased SULCUS 
microcomputer-word processor hard­
ware, and software, for our company. To 

Continued on page 27 

Gold Coast Title Compiles Time Savings 

Now into its fourth month of automation 
at th is writing, Gold Coast Title has com­
piled a table on time saved over prior man­
ual operations . Some explanatory notes 
are in order. First, the figures listed (in min­
utes) are conservative, according to Gold 
Coast President J . Herman Dance. In the 
manual listing, for instance, the figures do 
not include the time spent when typograph­
ical errors and last-minute changes re­
quired a re-work prior to closing. Dance es­
timates that this occurred 42 per cent of the 
time prior to automation . The entry for 
compilation of information does not include 
normal telephone time, which has not var-

ied significantly from our prior experience. 
Finally, the entry for RESPA forms in­
etudes, in both the manual and automated 
listings, the time required for calculations­
a major contributor to saved time. 

The table compares Gold Coast's prior 
manual operations with its computerized 
operations (figures are in minutes). This is 
based on a four-month experience ; Dance 
expects that the savings will continue to 
mount- through increased operator famil ­
iarity ; a continually-expand ing base of 
stored, standard information ; and hard­
ware and software enhancements. 

Time Required, Typical Residential Closing 
Minutes 

Per Case 
Minutes 

Throughput 
Automated 

12 Prel iminary Reports 
RESPA Forms andj or Closing Statements 
Documents (Average: 8) 
Title Policy(ies) 
Checks (Average: 12) 
Check Register 
Proceeds and Disbursement Sheet 
Compilation of Information for 

Preparation of Closing Documents 

TOTALS 

Manual 
30 
58 
72 
36 
24 

8 
30 

43 

5 Hours, 1 Minute 

15 
22 
7 
4 
1 
2 

10 

1 Hour, 14 Minutes 
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Title Systems-Equipment User 
Questionnaire 
As a service to ALTA members, the Association Abstracter-Agent Section Land Title Systems Committee is compiling user information 
on different types of title industry systems and equipment. If you have user experience with the category listed below, please complete 
this questionnaire and return it-by November 15, 1983-to Committee Member Richard A. Johnson, Nebraska Title Company, 100 
Court House Plaza, Lincoln, Nebraska 68508. Use additional sheets as necessary. Please include copies of any products/system 
literature with your questionnaire. An analysis, based on user questionnaires that are returned, will be published in a future issue of Ti­
tle News. 

Category for this questionnaire: retrieval systems for storage of abstracts, title policies 

1. Is the system used primarily for retrieval of: 

Abstracts----------------------------------------------------------------------------------------

Title insurance files -------------------------------------------------------------------------------

2. Volume of items stored per month (number) -------------------------------------------------------------

3. Basic features of retrieval system ----------------------------------------------------------------------

4. Equipment being utilized ---------------------------------------------------------------------------

5. Advantages and disadvantages of system ---------------------------------------------------------------

6. Other comments ---------------------------------------------------------------------------------

COMPANY NAME-------------------------------------------------------------------------------------

YOUR NAME AND POSITION--------------------------------------------

LOCATION ___________________________________________ _ 



Retrieval Systems for Storage of Abstracts, 

Title Policies Present Challenge to Companies 

hopefu ll y there are some basic s teps in 
han d ling this problem th at are ap­
plicable regardless of the volume in­
volved. 

By Richard A. Johnson 

A big problem common to all Lille 
companies is th e storage and re­
lrieva I of records and fi les. 

Whether the company is primari ly in­
volved in abs trac ts of Litle or in Litl e 
insurance po li cies, the prob lem is th e 
same: How lo store th e abs tracts or Litle 
insurance fi les and stil l be able tore­
trieve these items in a fast , systematic 
maller. 

In some areas, titl e companies are of­
ten as ked lo hold or store abstracts for 
individua ls on a particular transaction 
-or they may be requested by a lender, 
developer or other client lo warehouse 
all of th at client's abstracts. This can re­
sult in a massive problem un less the 
company has a system in place for 
ind exing and retrieving the abstracts. 

Is this information kepi by name of 
owner, lender, address, lega l description 
of properly, e tc.? Is il cross-refe renced? 
What type of receipt is given the depos­
itor? Wha t information is needed when 
a request is made for the return of the 
abstract? Is th ere equipment that can be 
utilized to hand le thi s function? 

Richard A. johnson is a member of the 
ALTA Abstracters and Title Insurance 
Agents Sect ion Land Title Sys tems 
Comm ittee and is president of Nebraska 
Title Company, Lincoln, Nebraska. 

These are some of the basic questions 
encountered in devising a system for 
handling th e storage and retrieval of ab­
s tracts. If your company has experi­
enced th e problem of abstract storage, 
let us know how il is being handled. 

The storage and retrieval of Litl e 
insurance files is an equa ll y massive 
problem. This is especia ll y tru e in those 
areas where Litl e insurance has only re­
cent ly become the dominant form of Li­
tl e evidence. Wh il e the volume of Litle 
policies issued will determ in e to an ex­
len t the sophis ti cation of th e system, 

How are th e files indexed for quick 
retrieval? Is th e information kepi by pol­
icy number. ins ured party, legal descrip­
tion, e lc.? What is the exten t of th e 
information needed to a llow quick re­
trieval? Is equipment being utilized? 

The re tri eval of s tored abstracts or Li­
tle policies can be a lime-consuming 
function . We know there are many ways 
this problem is being handled. Hope­
fully. those with a system lha l works 
well will share this information by 
completing the questionnaire and 
returning it , by November 15, 1983, to 
Richard A. Johnson, Nebraska Tille 
Company. 100 Court House Plaza, Lin­
coln, Nebraska 68508. Results based on 
questionnaire returns wil l be analyzed 
in a future issue of Title News. 

PLEASE 
Help your Errors and Omissions Committee 
help you-We need to know: 

What problems you hove hod 
What successes in finding E&O coverage you hove hod 
Whom you are insured with-Are you happy with 

coverage and cost? 

Write to Errors and Omissions Committee 
Box 966 
Bartlesville, Oklahoma 7 4005 

Or phone 918/336-7528 
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Richard A. Cecchettini has be en 
elected execu tive vice president of Tille 
Insurance Company of Minnesota. Cec­
chettini presenlly serves on the Exec­
utive Committee of the ALTA Tille 
Insurance and Underwriters Section. 

LeRoy J. Schreifels has been e lec ted lo 
th e position of vice president and asso­
ciate counsel with the company. Elected 
to th e position of vice president with 
Minn eso ta Tille are John W. Myers, S. 
James Bevacqua, George A. Finney, and 
Richard C. Mohler. 

Elected to the position of assistant 
vice president are Timothy E. Pfaff, Bar­
bara H. Aiken, Daniel P. Gomsrud, Tari 
M. Pekar, and Charles E. Polk, Jr .. 

Other appointments at Minnesota Ti­
tle are Richard A. Wilson, assistant vice 

Cecchettini Schreifels 

While Crenshaw 

Weber Shaw 
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president and agency representative for 
New jersey and eastern Pennsylvania; 
Jim Valenti, western region na tiona] ac­
counts exec utive, San jose, California; 
Dean R. Youngberg , Anoka County 
(Minneso ta) branch manager; and Wil­
liam F. Faust, manage r of th e Henne­
pin / Ramsey branch office. Minneapo­
lis , Minneso ta. 

American Tille Insurance Company, 
Miami, Florida, announces th e appoint­
ments of Chris G. Papazickos, current 
senior vice president and genera l coun­
sel. to th e additional position of sec­
retary ; Pearl R. Radice to assistant vice 
presid ent and direc tor of human re­
sources; and Allan F. Montezon to man­
ager of Wisconsin stale office. 

Lawrence M. White has been ap­
pointed regional vice president of First 
American Tille Ins uran ce Company, 
overseeing operations in Hawai i. 

Lawye rs Tille Insurance Corporation, 
Richmond, Virginia, a nnoun ces the 
fo llowing elections to its board of direc­
tors: Gordon L. Crenshaw, chairman and 
chief execu tive officer of Universal Leaf 
Tobacco Com pan y, Richmond, Virginia; 

Bevacqua Radice 

Graves Jennings 

Chase Kling 

John W. Davis, president of Republi c 
Federal Savings and Loan Association, 
Altadena. California; Dr. Thomas A. 
Graves, Jr., president of the College of 
William and Mary, Williamsburg, Vir­
ginia; Joseph A. Jennings, chairman and 
chief executive officer of United Vir­
ginia Bankshares and United Virginia 
Bank, Richmond , Virginia; Dr. Michael 
H. Mescon , chairman , department of 
managemen t, Georgia Stale University's 
College of Business Administration , At­
lanta , Georgia; and Zach Toms, Jr. , vice 
chairman of th e board , First and Mer­
chants Co rporation , Richmond, Vir­
ginia. 

Robert J. Hartlaub has been elec ted 
vice presiden t and New jersey state 
manage r for Lawyers Title, Summit, 
New jersey. 

Law yers Title also announces the 
appointments of John D. Weber as Rocky 
Mountain states claims counsel and Mi­
chael D. Shaw as Colorado slate counsel, 
Englewood , Colorado. Kim T. Chase has 
been named manager of the company's 
national division office, Boston, 
Massac huse tts; Joseph W. Huber has 
been appointed senior title attorney, 
Pittsbu rgh. Pennsylvania. Lawyers Ti­
tl e, Dalla s, Texas, announces the 

Montezon 

Mescon 1-lart/aub 

He// ewe// /-Iuber 



appoi n tments of Nancy G. Kling to assis­
tant co u nse l-cla ims and P. Darlene 
Toerck and Edward D. Hellewell to se­
nior titl e a ttorney. 

Sharon G. Langeberg has been p ro­
mo ted to senior nationa l tit le serv ice co­
ordina tor for Ticor Till e Insu rance Com­
pany of Cali for ni a, Los Ange les office . 

Tra nsame ri ca Ti lle Insurance Com­
pany has appo in ted Harold C. Hayes 
vice pres ide nt and divisio n co unse l in 
the eas tern s ta les agency headq uart ers. 

Lynn Russell has been named branch 
opera ti ons manager of the Sco ttsda le of­
fice of Fideli ty Til le Agency of Mari­
copa, Arizona. 

John Ja mes Gaffney III has been ap­
pointed branch manager, northeast 
Philade lphia, Pennsylvania , office of 
Indust ria l Val ley Til le Insurance Com­
pany. 

DANCE-continued from page 23 

this dale, we have trained five members 
of ou r 26-person s taff in use of the 
equipmen t. We can now comfor tably 
hand le 8,000 escrow checks a mon th, 
and we estimate tha t, with th e picku p in 
the real es ta te market, we could eas il y 
increase tha t to 12.000. 

And our greatest relief is that we no 
longer h ave to spe n d Lime on THE 
Q UEST. 

Cheryl A. Wagner has been named 
assistant secretary for Commonwea lt h 
Land Tit le Insurance company, Pill s­
burgh, Pennsylvania. 

Robin Wall has be'en promoted to 
marketing representative of Stewart Ti­
lle and Trus t of Tuscan, Arizona. 

Chicago Tit le Insurance Company an­
nounces the following appoin tments to 
assistant vice president: James E. John­
son , Indianapolis, Indiana; Richard M. 
DiLau renzio , New Yo rk, New York: and 
Ot is Phillips, Amari llo, Texas . Ap­
poin ted to the position of associa te re­
giona l counse l are Robert L. Henn , 
Philadelphia, Pennsylvania, Michael J. 
Be r ey, Man hattan , New York , and 
Timothy J. Whitsitt , Arlington , Virginia. 
William E. Fleming has been appointed 
assistant vice presiden t office counsel, 
Kansas City, Missouri and David Sawyer 
regional claims counsel, At lan ta, Geor­
gia . 

Other Chicago Tit le appointmen ts in­
clude Janett Lowes, title operations offi-

Wagner Wall 

cer. Indianapolis, Indiana ; Willia m L. 
McKenna, residen t vice p residen t, Los 
Ange les, Ca li fo rn ia; Gary Cichon, FHA/ 
VA counsel, Chicago, Ill inois; Robert F. 
Da sher, title officer, Chicago, Ill inois; 
and John H. Noblitt, ti tle opera ti ons offi­
cer. Char lotte. Nort h Carolina . 

Milton Biles has joined Me tro Co unt y 
Til le Company as v ice pres ident and 
manager of commercia l opera tions, Fort 
Worth , Texas. 

Richa rd C. Smith has bee n appo inted 
ma jor account execu ti ve fo r Ticor Til le 
Insurance Company, Milwaukee. Wis­
consin. office. 

Hayes Russell 

Phillips Nob/ill 

President-Elect Kennedy Discusses Title Insurance on PBS 

ALTA President-Elect D. P. 
Kennedy, left, president of First 
American Title Insurance 
Company, Santa Ana, California, 
talks with J. Wendell Webb, 
producer-host for "Financial 
Enterprise," a 30-minute television 
show reaching some seven million 
viewers in 45 states, during a 
taping session in which the 
Association officer was 
interviewed on the subject of title 
insurance. Primary distribution of 
the program is through the PBS 
Television Network. 
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