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THE PRESIDENT'S POSTSCRIPT 
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This is vacation time. As a result, I know that most 
of you have been thinking about other things than your 
national association. However, the first indications of 
fall remind us that the national convention is fast draw
ing near. Almost before we know it we will be heading 
for New York City and a grand time. Our hosts, the 
New York Title Association, with Harold Beery at the 
helm, have developed some wonderful plans for our en
tertainment. They are leaving no stone unturned to see 
to it that we have a good time. They are not doing this, 
however, on the philosophy that conventions are just to 
have fun. They realize the convention should be inter
esting and informative and that those in attendance are 
going to spend considerable time in serious considera
tion of matters affecting our industry. "All work and 
no play makes Jack a dull boy" and they are deter
mined that all of us will leave New York bright and 
shining. 

Your officers, of course, have the job of providing 
the serious moments. We'll do our best, but we need 
your help. Please send any ideas you have for topics 
which should be discussed either in the section meet
ings or at the general sessions to the National Secre
tary, Joe Smith, as soon as possible. We want the con
vention to be helpful to you. Just a few m oments of 
your time, plus a 4 cent stamp can do much to make 
the forthcoming convention an outstanding one. 
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JOSEPH A. HOSKINS 

Senior Partner in the Law Firm of 

Hoskins, King, Sprii•g·er & McGannon, 

Specializing in the Pr,aiCtioe of Federal Taxation, 

BefOJ·e the Real Esta1e Board of Kansas City, 1\'Iissoul'i. 

It is accepted practice to start a talk with a funny story. I would 
like to start with a fable which first came to your attention as a child. 
The French farmer was known for the hens he raised and the eggs 
they produced. Through mysterious circumstances, he acquired a hen 

that laid a golden egg every day. Our farmer' was greedy; he could 
hardly wait for each day's sunrise in order to snatch the golden egg 

laid that morning. Although the hen laid a golden egg every day 
until the farmer's treasure box was full, the farmer was not satisfied. 
In frustration at the slow passage of 24 hours, he tried to force the 
hen to lay an egg in the morning and another egg in the afternoon, 

but unfortunately not even a hen that lays golden eggs seemed equip
ped to meet such demands upon her production abilities. You are 
familiar with the ending of the story. The farmer growled "What 

is one egg a day, I want all, aU the gold that js inside her," and chop
ped off the poor hen's head. But alas, rhere was no gold inside the hen. 

Only the eggs were gold, and the farmer in his greed had killed the 

hen that laid them. 
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Since you know the title of my talk, 
I doubt that anyone will accuse me of 
undue subtlety in using that fable as 
an opening. 

I make no pretense at being an 
economist. I could never qualify as 
an economic planner. I have practiced 
tax law for 18 years, and believe me, 
that experience has completely suffo· 
cated any pure theories of economics 
taught me in college. 

Posing therefore only as a tax 
attorney, I submit that the federal 
government, in its demands for more 
golden e g g s, has overlooked one 
fundamental characteristic of the 
American economy. All income starts 
with the land and the natural re· 
sources on and under the land. Man 
has not been able to create. The best 
that man can do is to process from 
God's creation, and it is the develop· 
ing, processing, and fabrication which 
produce, the start of income. Unless 
business, industry and commerce are 
able to take over, process, fabricate 
and market the products of nature, 
there is no income, and without in
come, the income tax would be a 
nullity. 

It would seem to be, as an amateur 
economist, that a properly designed 
income tax: would favor the creation 
of income. On second thought, let us 
not say favor, let us just say that a 
tax which depends on the production 
of income would avoid destroying the 
ability to produce income. 

The Mississippi River, I have read, 
dumps 145 cubic miles of water into 
the Gulf of Mexico each year. But 
my same encyclopedia tells me that 
at its head the River is but 12' wide 
and 18' deep. The Mississippi River 
starts with a small spring; it is fed 
along its route by a thousand creeks 
and streams and rivers, and these in 
turn, with but few exceptions, origi· 
nate from small springs. 

What is the great, vital flow of 
American commerce but the com· 
bined outpouring of the thousands 
of springs-known as individual busi
ness enterprises. 

If the government were to take a 
reasonable share of the water from 
the mighty Mississippi River as it 
sweeps to the Gulf, there would be 

no appreciable effect on the river or 
on the millions of people who depend 
on the river as it wends through the 
heartland of our country. But, take 
one-half of the w at e r from each 
spring, and you can expect an arid, 
desolate impoverished area, incapable 
of production. 

The river called the American econ
omy is likewise mighty and has car
ried many emergency loads placed 
upon it. If you impound severely the 
source of the Mississippi, the river 
level will drop. The small boat, the 
barge of political expediency, can still 
be carried. But if we must launch a 
heavy ship of great need in a river 
from which WE' have expropriated 
one-half the water flow, we must 
expect that the sandbars of stupidity 
will soon ground our effort<;;. Twenty
five years ago, the federal income tax 
was a minor burden on the stream 
of business. It did not control the 
economy, and businessmen were per
mitted to expand and grow. With the 
needs of greater income during the 
early shadows of World War II, our 
government found that fantastic fed
eral revenue could be obtained by in
creasing the rates of taxation. Busi
ness did not complain because the 
nation's freedom was at stake. It was 
a tax based upon sacrifice and the 
sacrifice was accepted on the implicit 
understanding that when the battle 
was over, the sacrifice would cease. 
Although the last shot was fired 14 
years ago, we seem unable to give up 
the heady thrill of overtaxing our 
economy and so the taxes rise to keep 
up with the budget and the budget 
rises to keep up with the revenue. 

Many Facets to the Problem 

The present proposed budget is 
approximately 77 billion dollars. The 
federal gnvernment's budget 20 years 
ago was six billion dollars. It is true 
that every man in Washington wants 
to pare the b u d g e t provided, of 
course, there is no reduction in the 
projects in which he is interested. 
Everyone is absolutely, positively, un· 
equivocally in favor of eventual tax 
neductions. There is not a single per
son having trusteeship of our money 
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who is not in favor of a balanced 
budget, tax reduction and adequate 
spending. I think we can add to those 
ideals also loving your Mother and 
brushing your teeth twice a day. The 
basic problem is not this or that par
ticular expenditure. Three billion nine 
hundred million dollars for foreign 
aid is a fair cbunk of money. The 
civilian payroll of the United States 
Government is now one billion dollars 
per month. That is also a lot of 
money. But the problem is much 
deeper than any single item. I like 
the way William S. White expressed 
it in a recent column: 

Beyond Control 

"Federal expenditures are becom
ing so vast and so diffuse in purpose 
as to raise a serious question whether 
any President or Congress will be 
able within a few years actually to 
control any budget. May not internal 
events, as for illustration sudden 
business r e c e s s i o n s, or external 
events ... in the cold war, become 
the real future of the budget? 

"This is the creeping nightmare of 
some fiscal conservatives. It is not so 
much the level of present spending 
that they fear. It is the possibility 
that men may lose to the robot of 
circumstance the very power effec
tively to control spending at all." 

For the fiscal year 1959-1960, the 
interest in the federal debt will be 
more than 7 billion dollars. To the 
extent of 7 billion dollars, therefore, 
next year's budget has been commit
ted by past events. Dozens of other 
programs have been committed
such as defense contracts, veterans' 
programs, farm payments, and social 
outlays. The robot is at work. A 
mechanical budget has been created 
and has been put in motion. 

Let us therefore recognize, without 
approving or condoning, that we are 
faced with tremendous demands on 
our economy for your lifetime and 
mine. Let us admit, with shame, that 
we have permitted ourselves, our 
children and our children's children 
to become enslaved as surely as were 
the first boat load brought to this 
country from Africa. Their chains 

were of metal; ours are economic. 
Let us then take stock and see what, 
if anything can be done. Have we in 
fact so desecrated our economic sys
tem as to be servants of 3) robot. 

There are two steps we can take. 
(1) We must insist that the fed

eral government return to its 
constitutional role of govern
ment and abandon its con
cept of being the savior of 
all peoples in all places under 
all conditions. 

May I quote you a few lines from 
a recent article by William Henry 
Chamberlin in the Wall Street Jour
nal: 

"It is a far cry from the Amer
ican of Andrew Jackson's time 
whose principal desire was that 
the state w o u I d leave him 
alone, to the present clamor for 
every conceivable form of state 
aid, s u b s i d y, insurance and 
guaranty against all the ills 
and mischances of life." 

* * * 
"What is overlooked is that, 
according to all historical expe
rience, the state cannot assume 
the role of universal provider 
without also becoming a uni
versal master." 

(2) We must insist that the tax
ing policies be reformed to 
promote rather than discour
age the expansion of income. 

I am still an amateur economist. 
To an amateur, a taxing policy which 
limits expansion of business is a con
tradiction fore-doomed to defeat its 
own purpose. 

Perpetual Emergency 

For the past 12 years each budget 
has been a so-called emergency 
budget; a one-year crisis. For 12 
years, the President and the Congress 
have hoped for tax reduction "next 
year." For 1Z years, the government 
has required the confiscatory taxes 
for "one more year." Strain harder, 
little hen, produce the golden egg, 
then strain again. I submit to you 
that the time has arrived to cease 
these annual delusions. There will be 
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no tax relief next year or any year 
after next year, unless businessmen 
demand that the administration and 
Congress plan a long range taxing 
policy, and cease the absurd mouth
ings of just "one more year." Then 
and only then will tax reform be 
possible. If a client of your's signs a 
20-year mortgage for $100,000 at 6% 
interest, he is committed to pay 
$716.50 per month for those 20 years. 
If at the beginning of each year he 
proclaims to his wife and children 
that the burden will be less next 
year, he is obviously kidding himself 
and misleading his family. Our Fed
eral Government has signed a mort
gage into the future. The payments 
are as fixed and certain and inevita
ble as any mortgage on record. It is 
not realistic to promise relief next 
year or the year after next year 
unless Congress will revise its pre
sent taxing policies, to produce more 
tax through more income, rather than 
from higher rates on -existing income. 

The theme and the heart of my 
suggestions t o d a y may thus be 
stated: Business cannot contemplate 
substantial tax relief from a drop in 
expenditur·es and a continuation of 
the present taxing policy. Business 
must demand a completely revised 
taxing policy predicated on the sim
ple equation that greater revenue, 
and reduced federal welfare pay
ments, can be achieved only by full 
employment with a high standard of 
living. This full employment can be 
assured only by an expansion of busi
ness, industry, commerce and invest
ments, and the expansion can be 
accomplished best by taxing program 
which encourages the expansion. If 
you owned a building, would you 
rather lease it to, a tenant who does 
$100,000 per year volume and receive 
20% of the volume as rent, or to a 
tenant who does one million dollars 
per year volume and receive 10% of 
the volume as your rent. The ap
proach is that ~imple. We have heard 
the news stories on unemployment. 
We watched our Congressmen cou
rageously vote the expenditure 400 
million of dollars in emergency un
employment benefits , and other proj
ects, to alleviate the effects of this 

unemployment. But did anyone in the 
government frankly admit that the 
taxing practices of the government 
stopped the expansion of business, 
hampered the demand for goods and 
brought a b o u t the plant closings 
which produced the unemployment. 

Who 
Me? 

I would like to stimulate you and 
all taxpayers to accept the challenge 
of considering the revenue ·acts in 
broad perspective. We have all fallen 
into the habit of searching the Inter
nal Revenue Code in the hope of 
finding something which will permit 
us to deduct a few dollars here and 
a few dollars there. We have traded 
our family grocery money for a 
lollipop and have felt overjoyed if 
we had a choice of flavors. To em
phasize the necessity of the broad 
critical view, let me cite a few ex
amples. The 1ime available under
scores my statement that these are 
but examples. I will touch in light 
detail on four specific items; the 
theory of capital gain tax, the capital 
gain tax on real estate, depreciation, 
and the new law permitting certain 
corporations to be taxed_as partner
ships. I could just as well select as 
examples, the restrictions and fric· 
tions created by the double taxation 
on dividends, the destruction of initia
tive by a top income tax rate for 
individuals of 91%, the completely 
un-American concepts underlying the 
federal gift and federal estate taxes, 
and the promotion of mergers and 
monopolies by confiscatory taxes. 



(1) Capital Gains in General: The 
United States has a special tax rate 
on capital gains. We feel fortunate 
when we have a capital gain, because 
the tax i a mere 25%. England does 
not tax capital gain s. Our great 
neighbor to the north does not tax 
capital gains. Capital gains are not 
taxes in these countries because no 
income is created when one capital 
asset, a bond, stock or a building, is 
translated into another capital asset, 
for example, money, another building 
or another stock. T h e s e are ex· 
changes of capital. You may have a 
profit but a profit is not synonymous 
with creation of income. 

But let's assume that we cannot 
afford the luxury of the English sys· 
tern. I pose the question of whether 
Congress has the moral right to tax 
a capital gain when _in fact there is 
no real gain. Congress uses an inflexi
ble standard for the measurement 
of gain, the piece of paper called the 
American dollar. The dollar has no 
intrinsic value; it is a medium of 
exchange. It would seem to me that 
I have a profit or gain when I sell 
an asset only if I have greater buying 
power with the money I get out of 
the sale than I had, at the time, with 
the money I invested in the asset. In 
1940, I invested $100 in a stock and 
I sell it in 1953 for $200. My $200 in 
1958 will not buy any more than $100 
brought in 1940. Have I had a gain? 
As an amat~ur economist, it seems 
to me Congress is imposing a tax on 
a non·existent gain. 

(2) Real Estate as an Investment: 
Stocks and bonds held by an investor 
are capital assets. Real Estate held 
by an investor is a capital asset. 
Gains upon the sale of a capital asset 
held for more than six months are 
taxed as long-term capital gains. But 
for as many years as I have been 
practicing tax law, the Bureau of 
Internal Revenue, b a c k e d by the 
courts and with the acquiescence of 
Congress, has discriminated against 
investment in real estate. I may buy 
a thousand shares of stock and after 
six months sell 100 shares at a time, 
and no revenue agent will claim that 
I am in the business of selling stock. 
But if I buy a thousand acres of land 

and sell 100 acres at a time in order 
to realize a greater return on my 
investment, every revenue agent 
wants to make me a real estate 
dealer and deprive me of capital gain. 
It is true that in the Revenue Act of 
1954, Congress took a fainthearted 
step to correct this discrimination. 
But the correction should have been 
complete and bold. This is a large 
country. It has thousands of acres of 
land begging for development. It has 
millions of old, outmoded buildings 
which should be replaced. This is a 
frontier opportunity which could ex· 
pand industry and employment and 
thus the tax collector's tribute. But 
it is discouraged in order that a few 
extra dollars may be collected by the 
threat of taxing a real estate investor 
as a real estate dealer. 

(3) Depreciation: What is the con· 
cept of depreciation for tax pur· 
poses? It is the recognition that, as 
depreciable assets are used in the 
production of income, some of the 
proceeds are a return of capital. In 
a period of stability, the capital por· 
tion may be measured by the cost of 
the machinery or building in use; in 
an inflationary period fiscal foresight 
would demand a reserve or allowance 
based on replacement cost. 

"Chairman Roger M. Blough of 
the United States Steel ad· 
dressed a recent annual meet
ing of the company's stock
holders: 
"Back in 1930 we built an open 
hearth plant which cost about 
$10 million. Today it will cost 
us about $64 million to replace 
that plant. Through deprecia
tion we have recovered the ori
ginal $10 million . . The re
maining $54 million, however, 
will have to come out of our 
profits-our profits after taxes. 

The problem of capital replacement 
and expansion is universal for Amer
ican industry. 

Dr. John Ryan of Fordham Uni
versity has assembled figures con
clusively evidencing the crucial im
pact of depreciation allowances. 

"During the period 1945-56, de
preciation and amortization al
lowances supplied $104.3 billion 
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to total sources of corporate 
funds, or about 33%. These al
lowances were more important 
than retained profits and deple· 
tion allowances which contrib· 
uted $95.5 billion and were 
much greatP.r than those from 
net new security issues which 
amounted to $63.4 billion. Thus 
inflation and inadequacy of de· 
predation allowances have clip· 
ped the main source of capital 
investment !or American busi· 
ness." 

Dr. Ryan's conclusion merits our 
attention: 

"What is needed in the way of 
over-all depreciation reform," 
says the author, "is full re· 
placement cost accounting; de· 
preciation allowances which 
realistically permit business· 
men to replace worn-out or 
obsolete plant and equipment." 

It is to you, but not to Congress, 
obvious that if a machine or building 
I use in my business is wearing out, 
I can continue or expand only by 
being permitted to set aside, in ad· 
vance, the sums necessary for expan· 
sian or replacement. 

If you say to me that the federal 
tax law does not recognize the prin· 
ciple of accounting in advance, I 
remind you not to forget to file your 
declaration of estimated income tax 
on April 15th. The item that is not 
recognized is that the government 
could save millions of dollars in social 
welfare payments in the future if it 
would forego, by this route, a few 
thousands of dollars in tax collections 
today. 

(4) 'l'he New Subchapter S: With 
adequate promotion, Congress recent· 
ly passed an amendment to the Inter· 
nal Revenue Code. This amendment 
contains pious pronouncements of the 
fortunes of small business, and a 
grave concern of Congress for the 
recognition that small business might 
survive, indeed even grow, if the 
small business could elect to be taxed 
as a partnership. This legislation was 
adopted as a tax relief to small busi· 
ness. Now, let me call your attention 
to three strings tied to this magnani· 
mous gesture. 

(1) The privilege is not available 
if more than 20 % of the income is 
from rental, dividends and/or inter
est. I have not found out why rental 
corporations are excluded. A child is 
denied the right to watch television 
if he is disobedient. Costello lost his 
citizenship because he committed fal
sifications and perjury. I am happy 
to be v<.ith the distinguished members 
of the Real Estate Board. Will some
one please tell me what crime was 
committed by the people who receive 
rental income, to be thus denied the 
favor of tax citizenship. 

(2) The privilege is available only 
to small business firms. In addition 
to being pure, you must also be 
small. Congress defines smallness not 
by size of the corporation in dollars 
but rather by the number of stock
holders. A corporation with 11 stock
holders or two classes of stock and 
a net worth of $5,000 is not a small 
corporation. But a corporation with 
9 stockholders and a net worth of one 
million dollars is a small corporation. 

(3) The third string is the one 
that leaves me blank. I repeat this 
amendment is a relief measure. It 
permits a small business to be taxed 
as a partnership or as a corporation, 
whichever produces the lesser tax. 
But Congress says you must make 
your choice 11 months in advance. 
You must decide almost one full year 
before you know which method gives 
you relief; and if you elect the part
nership route, then change your 
mind, you are punished. You cannot 
again elect for five years. 

Expansion Necessary 

You are informed, thinking busi
nessmen. You decide. Did Congress 
grant small business tax relief de
signed to produce expansion-or did 
it permit small men to stifle relief by 
imposing ridiculous crystal ball re
quirements followed by economic 
exile for 5 years. I close with a re
ference to the theme upon which this 
talk opened. As a nation, we will 
never get out of debt by impeding 
the power to grow. If this nation is 
ever to eliminate its 280 billion dollar 
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debt, the money cannot come from 
today's mechanics of obstructing the 
stream of industry, commerce and 
income. It cannot come from the lim· 
ited expansion which may be realized 
simply through the growth of the 
population. It can c:ome only from a 
great expansion in business and in
vestment opportunities to the end 
that there is no unemployment. A 
broad tax base which encourages 
business to expand, which encourages 
the individual to reach out and grow, 
will produce an expanded income and 
thereby a tax sufficient to meet cur
rent budgets, without welfare pay
outs, and a little over to apply on 
past mistakes. Tax reductions and 
reforms must be planned as invest
ments in the future of the economy, 
not the future of a political party. 

If Government is so blind as to 
think it can meet new budgets by 
increasing or even continuing, the 

This Sounds Familiar 
If a friend were to give you an 

orange, he'd simply say, "Here's an 
orange." 

But when the transaction is en
trusted to a solicitor he might put 
it this way : 

"I hereby give and convey to you, 
all and singular, my estate i!ind inter
est, r ights, title, claim and advan
tages of and in said orange together 
with all its rind, juice, pulp and pits 
and all rights rand advantages with 
full power to bite, cut, and otherwise 
.eat the same, or give the same away 
with and without the rind, skin, juice, 
pulp or pits, anything herein before 
or herein after or in any other deed, 
-or deeds, instruments of whatever 
nature or kind whatsoever to the con
trary in anywise notwithstanding." 

Then another smart legal eagle 
may come along and take it away 
from you. 

BIG PEOPLE TALK ABOUT 
IDEAS. 

MOST PEOPLE TALK ABOUT 
THING. 

LITTLE PEOPLE TALK ABOUT 
PEOPLE. 

present tax rate on investments and 
business, and so shortsighted as to 
feel justified in denying pr oper deduc
tions for depreciation; in continual 
harrassment of executive salaries; 
and in chopping at business selling 
and promotional expenses, for exam
ple, then I recommend to the Con
gress and the administration careful 
consideration of the delightful poem 
by La Fontaine describing the fable 
of the hen and the golden egg: 

"To this les on in greed, 
Pray, little ones, heed: 
Each day, we are told, 
A most wonderful Hen 
Laid an egg made of gold 
For this meanest of men . 
So greedy was he, 
He was not sati tied 

"What is one egg to me? 
I want a ll that's inside." 
He cut off her head, 
And began to explore. 
But the poor hen was dead, 
And could lay eggs no more." 

IT'S A GOOD BET 
YOU'LL FIND A 

{illllovse 
In New York 

October 19-22 
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SPACE 
IS 

MONE Y 

. . . and Filmsort { R) is the space-saving pro
cess that does away with bulky, hard-to-handle 
files. 

Filmsort is built to save SPACE. Since space is overhead, reduce it! And, 
increase profits! It is a UNITIZED system designed by title men specifically 
for the title business. Besides saving a great deal of storage and filing space it 
works ideally in any type operation- key sorting, key punching, hand sort
ing, etc. You pick the exact record immediately- no scanning- no probing. 

Call, write or ·lJisit I MICRO-RECORD, Inc. 

P. 0 . BOX 2840 * BOISE, IDAHO 
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Seattle Title Firm Expands to 
Portland 

Puget Sound Title Insurance Co., 
Seattle, announced it has acquired, 
through a stock exchange, control of 
the Pacific Title Insurance Co., Port
land. 

Pacific Title-oldest title firm in 
Oregon- has branch offices in Salem, 
Beaverton, Oregon City and Dallas. 
It also issues title insurance policies 
through agencies in eight other Ore
con counties. 

Pug.et Sound Title was organized 
in 1927 and maintains its home office 
in the Dexter Horton Bldg. It oper· 
ates through subsidiaries or agencies 
in 28 Washington counties. 

The transaction had prior approval 
of Puget Sound Title Stockholders 
and was sanctioned by W. A. Sulli· 
van, Washington State Insurance 
Commissioner. 

Kenneth C. Klepser, president of 
Puget Sound Title, said : "We feel 
that by expanding our operations in 
the Pacific Northwest we will mate
rially increase our effectiveness and 
strength 'as a land title insurance 
organization." 

Title Executive Addresses 
Realtors 

Tom West, Vice President and Pub
lic Relations Director of Pioneer Title 
Company, Nevada, was a guest 
speaker at the Las Vegas Bo,ard of 
Realtors monthly luncheon. His topic 
was-"Survey and Property Distribu
tion." 

A Bedtime Story 

Poor Joe. He was a real estate 
broker who had to learn the hard 
way that the local abstracter is his 
best fr iend. This little story of the 
unsung hero has been made available 
to members of the ATA for distribu· 
tion to lawyers, realtors, lending in
stitutions, subdividers and to the 
general public. You are encouraged 
to order as many or as few as you 
can use in your community. Many of 
you have already done so. Orders 
have poured in from Florida, Iowa, 
Texas and a good many of the other 
abstracting states. 

Why not take a step in the direc· 
tion of cementing relations with your 
attorney and real estate friends? 
Order a supply of "A Bedtime Story" 
with their names imprinted on the 
front cover. It will help your realtor 
fri-end explain to his prospects the 
need for your service. 
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Title Company Move in Topeka 
The Capital Abstract and Title 

Company, Topeka, Kansas, has moved 
to a new street level location at 220 
West 6th Street and is now operating 
under new ownership. 

Eugene A. Allison, a native of To
peka and formerly in the real estate 
business, is the purchaser of the 
Capital Abstract Company from the 
Kansas City Title Insurance Com
pany. 

New Home for Monroe County 
Abstract Company 

A comedy of errors preceded the 
final grand opening of the new build
ing now occupied by the Monroe 
County Abstract Company in Monroe, 
Michigan. Robert Jay, Vice-President 
and Attorney, tells a fantastic tale of 
midnight lamps burning to make the 
final mechanical installations only to 
discover that the beautiful beige car
peting didn't match. All's well that 
ends well, however, and members are 
cordially invited to visit the new of
fice at 19 West Washington Street, in 
Monroe. 

Montana Firm Appoints 
Manager 

Appointment of Douglas Paterson 
as general manager of the First Mon
tana Title Insurance Co., a subsidiary 
of the Montana Corp., was announced 
by Frank Whetstone of Cut Bank, 
president of the title firm. 

Paterson has been erecutive vice 
president of a title insurance group 
at Las Vegas, and has over 30 years' 
experience in the title insurance field. 
Prior to joining the Nevada firm, he 
was with Title Insurance Trust Co. 
of Californi,a. 

Whetstone said Paterson will main
tain his offices in the Ford Building, 
where the Montana Corp. and its 
other subsidiaries are located. 

Paterson will be introduced to 
stockholders of the Montana Corp. 
at its first annual shareholders meet
ing today 'at 10 a.m. at the Civic 
Center Council Chambers. 

Federal National Mortgage Assn. 
211 South Broad Street 

Philadelphia 7, Pennsylvania 

July 20, 1959 

Mr. Ernest J. Loebbecke, PresidentL 
Title Insurance and Trust CompanyL 
433 Sottth Spring Street 
Los Angeles 54, California 
Dear Mr. Loebbecke: 

We are in the process of training 
a new group of employees for place
ment in the various divisions of the 
Philadelphia Agency. These young 
men have excellent educational back
grounds, but of course, are quite 
limited by experience in the real es
tate lending field. I believe you will 
be interested in knowing that one 
phase of their training is to become 
acquainted with the purposes and ad
vantages of title insurance, which 
the Philadelphia Agency requires in 
almost every case. This type of 
training has been made practicable 
largely through the cooperation of 
your members in supplying literature 
which they have available for dis
tribution. From a considerable vol
ume, we have selected certain pam
phlets which we found particularly 
well suited for the purpose. 

Very truly yours, 
ARTHUR A. GRETZ 
Agency Manager 
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T. I. Promotes Executive 
President Loebbecke announced the 

promotion of 4 eJ<:ecutives as another 
step to keep pace with the growth 
of the Title Insurance and Trust 
Company. Vice President Clarence E. 
Gauldin, formerly manager of home 
office title operations, has been named 
manager of all Los Angeles County 
title operations which includes the 
home office and the company's Na
tional Title and Lawyers Title Divi
sions. 

Ivan Peters, vice president and 
manager of title processing, has been 
appointed manager of home office 
title operations succeeding Gauldin. 

Nathan D. Wynkoop, vice pr.esident 
and manager of branch operations, 
will continue to supervise branches 
but in addition will have supervision 
of two subsidiary companies, Pioneer 
Title Insurance Company, California, 
and Union Title Insurance Company 
of San Diego. 

James F. Healey, Jr., formerly vice 
president and chief title officer, is 
appointed vice president and chief 
counsel. In this assignment, Healey 
assumes supervision of the firm's law 
division and, additionally, will con
tinue his functions as chief title offi
cer. 

Star- Studded Right of Way 
Seminar to Feature Titleman 
A star-studded program will fea

ture several titlemen when the Illi
no'~ Chanter of the American Right 
of Way Association meets at Urbana, 
Illinois, .on September 18 .and 19 to 
conduct an education seminar. Promi
nent among the participants will be 
V/ILLIAM A. THUMA, Vice Presi
dent; WILLIAM L. BLAKE, Assist
ant Vice President; and JOHN D. 
LAGORIO, JR., Title Officer, all of 
the Chicago Title and Trust Com
pany. 

lin fWlrmoriam 

t 
Oregon Titleman Passes Away 
Abstracters and titlemen through

out the country were saddened re
cently by the death of James S. 
Johns, Prominent Oregon leader and 
at his death President of the Oregon 
Title Company, Pendleton. 

James Johns was a loyal and active 
member of his state association for 
many years and his work was recog
nized at the national regional in :)._931 
when he was elected President of The 
American Title Association. 

S. W. Livingston Dies 
S. W. Livingston, 86, pioneer Wash

ington, Iowa, abstracter died on May 
19 after an illness of several days. 
F·or more than 50 years he operated 
a title plant in Washington, having 
been at the office until four days be
fore his death. He was the senior 
member in the firm of Livingston, 
Day and Meeker. Surviving are three 
children. Funeral was held on May 22. 

Tom Moore Lost to Industry 
A member of the American Title 

Association for many years, Thomas 
Moore of Rochester, Minnesota, died 
May 11, 1959, in .an airplane crash. 
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meeting 
timetable 

September 11, 12, 1959 
Nol'th D a lwt::t Title Asso<'iation 

September 11, 12, 1959 
Ransas •ritle A~sociation 
Town House Hotel 
Kansas City, Kansas 

September 13-15, 1959 
Ohio 1.'itl e Association 
Hotel Pick-Carter 
Cleveland, Ohio 

September 20-22, 1959 
J\'Iissouri Title Association 
Mickey Mantle Holiday Inn 
J oplin , Missouri 

September 21-24, 1959 
Mortgage Bankers Association 
Hotel Commodore 
New York, New York 

September 25-26, 1959 
Utah Land Title Association 
Andy' s Prime Rib 
Salt Lake City, Utah 

September 27-29, 1959 
Nebra~ka Title Association 
Town House 
Omaha, Nebraska 

October 2-4, 1959 
Washington Land Title Association 
Harrison Hot Springs Hotel 
British Columbia 

October 8-10, 1959 
Wisconsin Title Association 
Northernaire Hotel 
Three Lakes, Wisconsin 

October 19-22, 1959 
American Title Association Annual 
Commodore Hotel 
New York, New York 

(New Yorl< State Title Assn., October 20, 
1959.) (One day meeting in conjunction 
with ATA Convention.) 

November 7, 1959 
Arizo·na Land & 1;rust Company 
Pioneer Hotel 
Tucson, Arizona 

November 9, 10, 1959 
Indiana Title Association 
Lincoln Hotel 
Indianapolis, Indiana 

November 12, 13, 14, 1959 
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Florida Land Title Association 
Fort Harrison Hotel 
Clearwater, Florida 



MODERN ARABIAN 
The title industry stands at the threshold of 

a new era. The challenge is tremendous, the 
problems are many, the opportunity staggers the 
imagination. Every effort is being made by your 
officers and staff to assure the success of the 1959 
Convention. Every opportunity will be made 
available for the exchange of ideas on industry 
matters. Prominent business and political person
alities will be on hand with thought-provoking 
and inspirational messages. 

Add to this the glamour, the mystery, the 
fascination, the breathtaking magnitude of 
the greatest city in the world! The ultimate 
in the fulfil lment of man's modern dreams, 
New York offers entertainment, culture, 
d1·ama, and a wealth of history. 

Send in your registration now. Your host, the 
New York Title Association, is leaving no stone 
umurned to provide for your comfort and enjoy
ment. The ladies are particularly welcome and 
special features have been arranged to make their 
visit to New York an outstanding event. 

AWAIT Y( 



NIGHTS 
U IN NEW YORK 

A man made mountain of steel anti con
crete; the ever-changing- face of Manhattan 
Island, beci<Ons the yo.ung and old, the rich 
and rooor, the serious ~tudent, and the gay 
romancer. 

Above - llartholdi's colossal figure of 
"Liberty Enlightening the World." Center
The world famous nockettes, precision 
dancers of the Radio City 1\lusic Ha:ll. Be
low - A "city-within-a-city," Rocl<efeller 
Center is comroose<l of 15 sl<yscraroers. A 
touch of the old world is New York's 
famous Chim•town. In the center of Battery 
Park are the ruins of Castle Clinton where 
Jenny Lind made her American debut in 
1853. 



TITLE EVIDENCE 

AS WE 

SEE IT 

In tbe April, 1959, issue of TITI.E NEWS we were privileged to 
carry an outst.mding paper on the subject, rrMatters Not of Record 
in Register of Deeds Office," by Clarence M. Burton, Vice-Presi;dent 
and Secretary of the Burton Abstract Compat~y. This article was a 
part of a panel presented to the Michigan Chapter of the American 
Right of JJY"ay Assodation. So enthusiastic was the response that we 
take pleamre now in presenting t.be rest of that panel discmsion. 

Robert J. Jay 

We of the title profession, are proud of being given this oppor
tunity to discuss with you the use of title evidence in land acquisition 
for right of way purposes or when purchasing land in fee. Although 
the matter of real estate titles is very technical and complicated, we 
will attempt, this afternoon, to explain in very simple terms just what 
title evidence is and how it can best be used to your advantage. 

The four members of the Panel 
represent the four title insurance 
companies doing business in Michj. 
gan and all of the men are thorougt. 
ly experienced in their field. We have 
been allotted time at the end of the 
program to answer any and all ques
tions regarding the use of abstracts, 
title searches or title insurance. How· 
ever, each member of the Panel will 
first give a short talk on the various 
aspects of title evidence. We have 
broken the title picture down into 
four categories, as follows: (1) Mr. 
Ralph Jossman, Assistant Title Offi
cer of Lawyers Title Insurance Corp., 
Detroit, Michigan, and also Chairman 
of the Title Standards Committee of 
the State Bar of Michigan, will out-

line the recorded title as reflected in 
the Register of Deeds Office. He will 
also touch upon negative reciprocal 
covenants and the necessity of record
ing affidavits necessary to dear title. 
(2) Mr. Clarence M. Burton, Vice 
President, Burton Abstract and Title 
Company, Detroit, Michigan, w i I l 
show how title to real estate cannot 
be determined by checking only the 
records in the Register of Deeds Of
flee but the necessity for checking 
records in other County and City Of
fices and in Chancery and Probate 
Courts. He will also discuss posses
sory rights involved in land as. re
flected by actual inspection of the 
premises. (3) Mr. Gerald T. McShane, 
Secretary, Michigan Title Company, 
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Grand Rapids, Michigan, will explain 
City and County taxes and special 
assessments and where and when 
records must be checked to determine 
whether or not there are outstanding 
taxes o·r assessments on land. He will 
also discuss the matter of Federal 
Tax Liens as relating to real estate. 
(4) Mr. Edward A. Maier, Vice Presi
dent, Abstract and Title Guaranty 
Company, Pontiac, Michigan, will ex
plain the services offered by abstract 
and title insurance companies to pur
chasers of real estate and what is 
meant lby an abstract, title insurance 
and title search and the advantage 
of each. 

You will note that the actual rates 
charged for services will not be dis
cussed for the reason that charges 
for title services vary from County 
to County and depend on the time 
and nature of a particular title that 
is being abstracted or insured. If you 
have any questions regarding rates 
in a particular locality, please contact 
the. local abstracter or title insurance 
company and they will be happy to 
give you the rates for their services 
and also, if you desire, explain on 
what basis you are charged for such 
services. 

Perhaps much of the discussion 
will be "old hat" to the veteran Right 
of Way men in attendance. However, 
we do feel that it will serve as' a re
fresher to them and also we hope 
that our discussion will enlighten the 
newer members of the Right of Way 
profession as to the value of title 
evidence in the purchase of real es
tate, whether it be for right of way 
purposes or in fee. 

During the question and answer 
period at the conclusion of the Panel 
there were a great many questions 
asked by various members and I will 
attempt here to condense and con
solidate the questions and answers 
given by members of the Panel. 

1. The value of using title searches 
that are 30 days old or possibly six 
months old or older is of negligible 
value. This for the reason that if 
such a search is relied on by the per
son attempting to purchase a right 
of way, he is not acquainted with 
what has happened to the title since 

the time of that search. It is very 
possible that a mechanic's or ma
terialman's lien may have been filed 
subsequent to the search or a Federal 
Tax Lien may have been filed or the 
person holding title could have gone 
into bankruptcy or mortgaged his 
own premises and the purchase of 
land or right of way in reliance on 
such an old search would be natural
ly subject to these encumbrances. It 
is the wisest course of action to have 
a supplemental search made right up 
to the time of acquisition of the land. 
It is even better procedure to escrow 
the funds that are to be paid over, 
which service is performed by ab
stracters and title insurance com
panies in Michigan. In this way, the 
instrument conveying the land or the 
right of way and the money to be 
paid therefore can be placed in the 
hands of the escrow agent and he can 
make an up to the minute check of 
the records before recording the in
struments and before disbursing 
money. In this way you are assured 
of an unencumbered title as far as a 
title search reveals such state of 
facts. 

Title Evidence Summarized 

It is certainly much wiser to rely 
on an abstract or a title policy rather 
than a title search i.n order to de
termine the exact status of title to 
real estate. 

2. It is well to remember that Fed
eral Tax Liens do attach to unrecord
ed land contract interests and if the 
right of way buyer has knowledge 
of an unrecorded land contract in
terest, he should so advise the ab
stract or title company so that a 
search can be made to determine 
whether or not there are any such 
liens against this land contract pur
chaser. 

It is well to note that when and if 
Federal Tax Liens are filed and af
fect the title to real estate, unless 
said liens are paid in full, it is a long 
and arduous procedure to get clear
ance from Uncle Sam as to the par
ticular piece of property that you 
may be interested in purchasing. 
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3. It is sound practice for the right 
of way buyer to check the property 
for any new improvements or addi· 
tions that may have been made to 
said premises within the last 90 days. 
If he finds s uch improvements, he 
should check to determine that all 
bills for said improvements have been 
paid in full because laborers and rna· 
terialmen have a period of time after 
which the work has been done to file 

liens for non-payment of same and 
although those things are not now o.f 
record, they might take precedence to 
your title if filed in accordance with 
the statute. 

This scratches the surface of the 
nature and value of title evidence in 
land acquisition. We hope this panel 
has been of benefit to the members 
of the Right of Way Association. 

THE RECORD TITLE 
Ra1ph Jossman 

Assembling a complete statement of the title to a particular parcel 
of land requires that searches be made in many places and under 
several headings. However, the starting point of any such search 
should be in the records of the county register of deeds or in an ab
stracter's tract index prepared from these records. A search of such 
records is essential and fundamental. Ignoring them is like leaving 
the gin out of the martini. 

The necessity of having an access· 
ible office where r e c o r d s of title 
transactions could be maintained and 
referred to by those concerned with 
such matters was recognized in the 
early days of the New England col· 
onies. Massachusetts provided for 
this before 1650. After the Revolu· 
tion, when the western lands were 
opened up for settlement, the same 
need was found to exist. Provisions 
for recording of instruments are to 
be found in Michigan's territorial 
laws as early as 1805. However, most 
of our basic recording law derives 
from the Revised Statutes of 1846. 

The laws of 1846 provided that each 
register of deeds should keep entry 
books for deeds and for mortgages, 
and enter therein all such instru· 
ments that he recorded. The entry 
books were to contain reference to 
the parties to the instruments, a brief 
description of the land covered there· 
by, and the date of receipt. They still 
do so. In 1879, the further duty of 
keeping a reception book of levies 
was put upon the register. This book 
was also to include lis pendens, at· 
tachments, and certificates of sale. 

Each register was also required by 
the laws of 1846 to maintain an alpha. 
betical index of the parties to the in· 
struments recorded in his office. This 
was to enable persons interested in 
running down titles to follow them 
by checking for a particular party as 
grantee and then as grantor. They 
could also obtain, in this way, infor· 
mation as to the recording of mort· 
gages and levies. 

Further provision had been made 
by a statute of 1841 that the super· 
visors o.f a county could require the 
register of deeds to set up a general 
index to all books in his office, so 
that a search of the records to ascer· 
tain title might be .facilitated. Even 
as far back as this, the advantages 
of searching titles by tracts instead 
of by names would seem to have 
been recognized. 

The early recording system was a 
rather simple arrangement, predicat· 
ed on the idea that recording would 
be pretty much limited to deeds and 
mortgages. Mortgages were usually 
discharged by notation of the mort· 
gage holder on the record, a method 
which is no longer legal. 
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The recording system today is far 
different from what it was 100 years 
ago. In some ways it is more simple; 
in others more complex. New re
quirements have to be complied with 
before instruments may be recorded, 
including, but not limited to, typing 
in the names of witnesses and not
aries, giving the marital status of 
male grantors, furnishing the address 
of the grantee and attaching record
able proof of death to instruments 
executed by surviving spouses or 
eotenants. 

Recording Important 

Improved techniques in photog
raphy have led to photostatic and 
microfilm recording of instruments. 
This, along with the requirement for 
typing in names of the executing 
parties, witnesses and notarie:;, elim
inates some of the palpable errors 
in copying which used to occur. Many 
an apparent break in title or conflict
ing deed grew out of the inability of 
the regi.;; ter to read the instruments 
submitted to him. The photographic 
method of recording permits all kinds 
of instruments to be put into one set 
of records. However, registers are 
still required to maintain separate 
indexes of deeds and mortgages. If 
you are recording a deed as a security 
instrument, it is important that it be 
recorded and indexed a.;; a mortgage. 
Otherwise, it will not give proper 
notice of your rights thereunder. 

While we are dealing with the 
recording of instruments, may I sug
gest that if you have obtained affi
davits, deeds, or other curative in
struments to eliminate title defects, 
the thing to do with them is to record 
them. You will then be protected 
against the risk of lo•ss or destruction 
of the instruments. Then too,, when 
title to a parcel of land is defective, 
the property involved in the defect 
is frequently greater in extent than 
just the parcel in which you are in
terested. Recording the papers may 
help someone else with his title prob
lems. 

There may be only one set of rec
ords, but a variety of instruments 
are being recorded today, some of 

which were unheard of years ago'. 
The older theory was that if there 
was no specific provision for the re
cording of an instrument, it wasn't 
entitled to be recorded. Accordingly, 
statutes have been enacted in this 
state specifically authorizing particu
lar instruments, such as land con
tracts, certain types of affidavits, 
waivers of priority of recorded mort
gages, etc., to be put on record. Some 
textJbook writers profess to think that 
our recording system may break down 
from the demands put upon it, but 
such a view impresses me .as too 
pessimistic. To the users of the sys" 
tern, it appears to be holding up 
pretty well. 

It must be admitted, however, that 
a couple of catch-all devices have in 
recent years caused some peculiar 
documents to be found of record. One 
is the utilization of the fact that al
most anything can be placed of record 
by attaching it as an exhibit to some 
recordable instrument - oftentime3, 
an affidavit that John Doe, the affiant, 
is the same person as John Doe, a 
party to the otherwise unrecordable 
document. The other is the abuse of 
those provisions of the Forty Year 
Marketable Title Act which provide 
for keeping interest alive by filing a 
timely notice of claim. I'm not re
ferring to notices designed to per
petuate an easement grant and the 
like. Such papers are within the 
proper scope of this statute. What 
irks me is seeing claims filed under 
this statute for a real estate broker's 
commission, or for a share of profits 
of a joint venture. When such claims 
are filed at least 39 years befo·re the 
Act would affect the asserted interest 
in the land (assuming that any inter
est in the land ever existed) one can 
not but have some suspicions of the 
bona fides of the claimant. If any 
provision of the Forty Year Act takes 
place, perhaps something can be 
done about this clear abuse of its 
provisions. 

Let me close with a few caveats, 
which may be of some assistance to 
you. When you have finished running 
a title in the register's or the ab
stracter's office, it is well to consider 
whether you have checked certain 
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matters which may affect your title 
and yet can be easily overlooked. If 
you are running a name search, you 
are charged with notice of instru· 
ments executed by a person in pos
session, even though he may not have 
record title to the property. Again, 
even if you have checked the title 
records relating to a particular par· 
eel, there may be matters of record 
which are binding on your property, 
yet do not appear in its chain of title 
at all. By this, I have in mind the so· 
called reciprocal negative easement 
doctrine, a rule of law long since rec· 
·ognized by our Supreme Court as a 
basis for the enforcement of building 
and use relations. Briefly, the rule is 
that if the owner of two or more lots 
or tracts of land, so situated as to 
bear such a relation, sells one of 
them with restrictions, the restric· 
tions will apply to the land retained. 
E:ven if a particular lot seems to be 
unrestricted, it is a wise precaution 
to investigate other lots in the plat 
for restrictions which may have at· 
tached thereto by virtue of this doc· 
trine. It was decided many years ago 
that recording of instruments con-

taining such restrictions is construc
tive notice to persons dealing with 
other lots in the subdivision. 

Finally, while the recording of an 
instrument is of considerable impor
tance from the standpoint of notice 
and of evidence, it is not in itself any 
indicia of the genuineness or effec
tiveness of the instrument. The regis
ter is not entitled to go behind the 
face of the instrument if it meets the 
recording requirements. Yet a record
ed instrument may not be a genuine 
one; a deed or a discharge of mort
gage may have been forged. Papers 
may have been procured through 
fraud, duress, or undue influence. 
Parties to instruments may have 
lacked contractual capacity for any 
of several different reasons. Or the 
parties may have failed, through in· 
advertence or ignorance, to give the 
document the intended legal effect. 
Fortunately such occurrences are 
quite infrequent, but they do take 
place. An apparently perfect record 
title may be less than perfect. Our 
following speakers will have some 
suggestions about protecting yourself 
against them. 

TAX ·LI ENS UPON REAL ESTATE 
Gerald T. McShane 

Under our State and Federal Constitutions taxes may be imposed 
upon the ownership of real estate, and rights-of-way acquired by state 
or corporate officials at the time of acquisition may be subject to State 
and Federal taxes. In the category of state taxes we find County, 
City, Village, Township and School Districts Subdivisions. At the 
present time the State of Michigan does not levy real property taxes 
and has not done so since the adoption of the State Sales Tax in the 
year 1933. The taxes levied by the various subdivisions of the state 
are principally divided into two categories. 

The first category to be discussed 
is that dealing with the cost of oper
ating the named subdivisions of the 
state. 

Oounty 1.'\axes 
The most general category is that 

for the operation of our 83 county 
governments. Under state law the tax 
assessing officials prepare tax rolls 
based upon assessed values placed 
upon various parcels of real estate, 

and the tax for the operation of the 
county governments is assessed and 
becomes a lien upon all property in 
the state upon December 1st of each 
year. It is quite generally agreed that 
the tax levied upon December 1st of 
each year is considered as paying for 
the budget-estimated cost of operat
ing each county for the next fiscal 
year which coincides with respect to 
county governments to the next cal· 
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endar year of January 1st through 
December 31st. 

The duty of collecting these taxes 
is initially vested in the township 
treasurers of the respective counties 
as to all lands lying outside of the 
limits of home rule cities. This duty 
of collection continues in the town
ship treasurers until March 1st, at 
which time they are required to ac
count to the county treasurer for all 
collections made and are required to 
turn over the rolls to the county 
treasurer for the collection of any 
taxes remaining unpaid. 

For property located in certain 
home rule cities, the duty of collec
tion may be vested in the city treas
urer until March 1st, at which time 
the city treasurer is required to ac
count to the county treasurer for all 
collections made and is required to 
turn over to the county treasurer for 
further collection any taxes remain
ing unpaid. It can, therefore, be stat
ed that with respect to all prior years 
other than the current year the coun
ty treasurer is the office to Which a 
right-of-way buyer should look for 
the purpose of ascertaining the exis
tence of delinquent taxes after March 
1st in any year. Prior to March 1st 
in any year, the right-of-way buyers' 
inquiry should be directed to the 
township treasurer with respect to 
any delinquent taxes for the then cur
rent year if the land is located out· 
side of a home rule city. If the land 
is located within the limits of a home 
rule city, inquiry should also be made 
of the city treasurer of that city to 
determine whether or not there are 
any current county taxes being col
lected by the city treasurer and which 
remain unpaid. 

The next category of state taxes to 
be discussed is that pertaining to the 
taxes levied and assessed for the oper
ation of our townships and villages 
and certain classes of cities. These 
taxes are generally assessed a n d 
levied simultaneously with the as
sessment and levying of our county 
taxes. The collection thereof is done 
under the supervision of the county 
treasurer, and the rolls are made up 
as a part of the county tax rolls so 

that the existence of such township 
and municipal taxes is determined tby 
making a search of the county treas
urer's records with respect to all de
linquent years and of either the coun
ty treasurer's records after March 1st 
or the township treasurer's records 
prior to March 1st with respect to 
the current year's tax. 

When dealing with land located 
within a home rule city a different 
rule applies. In those cases it will 
frequently be found that the home 
rule city collects' its own taxes and 
that the tax year is entirely different 
from the tax year which applies to 
the county and the townships. Where 
the home rule city collects its own 
taxes, it is frequently found that its 
fiscal year may be established as the 
year of July 1st to July 1st and that 
the tax is assessed and placed in the 
hands of the city treasurer for col· 
lection on July 1st of each year to 
cover the ·COSt of operating the home 
rule city during the next fiscal year. 
In such cases the records of the city 
treasurers must be checked for the 
existence of delinquent taxes. With 
respect to home rule citie3 that col
lect their own taxes, there is no duty 
upon their part to account to the 
county treasurer for the collection of 
city taxes, and it will be found that 
city taxes of prior years continue in 
the hands of the city treasurer for 
collection so that in those cases it is 
necessary to check for the existence 
of taxes of prior year.; in the city 
treasurer's records as well as check
ing for the existence of the current 
year's taxes. 

School Taxes 

The next category to be considered 
is the collection of school district 
taxes to cover the cost of operating 
our various school districts as well 
as to cover the cost of capital inn· 
provernents to our schools, or, in 
other words, the cost of payment of 
principal and interest on s c h o o 1 
bonds. In the case of rural districts, 
these taxes are usually assessed sim
ultaneously with and collected as a 
part of the county tax. This would 
mean that the tax day for these taxes 
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is December 1st of each year and that 
they become delinquent on March 1st 
in similar fashion with the county 
taxes and the township taxes. Certain 
city school districts collect their taxes 
through the offices of the township 
and county treasurers in the same 
way that the rural districts make col
lections. In other words, while the 
school district has the power to levy 
taxes, the collection of such taxes is 
ordinarily turned over to the town
ship and county treasurers and the 
same assessed value is used as is 
used in the collection of township and 
county taxes. 

City Treasurers Collect Some 
School Taxes 

Other school districts located in 
certain home rule cities entrust the 
collection of their taxes to the city 
treasurers, and the taxes are assess
ed and collected simultaneously with 
the taxes collected by such home 
rule cities. The exi.o tence of school 
taxes may, therefore, be determined 
in some cases by examination of the 
records of the county and township 
treasurers with respect to rural dis
tricts or by examination of the rec
ords of the city treasurer with respect 
to districts located wholly within cer
tain home rule cities. 

There is one other important classi
fication of taxes collected by various 
subdivisions of the state which must 
be given special consideration. This 
classification is covered by the term 
"special assessment.o ." Special assess
ments may be considered as taxes 
levied for the payment of improve
ments which are made to real proper
ty where the effect of the improve
ments is to increase the value of a 
particular area o·f the municipality 
or of the township and where a spe
cial benefit will accrue to the land 
owner in that area. Prior to the mak
ing of such a special improvement, 
such as the construction of sewers, 
watermains, sidewalks, street pav
ing, etc., the area to be benefitted 
by the improvement in question is 
first determined and is denominated 
a special assessment district. All 
land within that area is subjected 

to a tax for the payment of the im
provement in question. In most cases 
these taxes are payable over a period 
of five years or ten years in annual 
installments which bear interest for 
the purpose of paying off bonds 
which are issued by the municipality 
to obtain the funds with which to 
make the improvement. 

Such special assessment taxes are 
collected by the city treasurer if the 
property is located in a municipality 
or by the township treasurer if the 
property is located in a township. 
They are assessed and collected as an 
addition to the taxes payable on the 
tax date of each year. If an install
ment becomes delinquent with respect 
to land in a township, such delinquent 
installment is turned over to the 
county treasurer for collection. If 
an installment is delinquent with re
spect to land located in a home rule 
city that collects its own taxes, it re
mains with the city treasurer for 
collection along with any delinquent 
city taxes, and the records of either 
the township treasurer or the city 
treasurer, as the case may be, must 
be checked for the existence of any 
such delinquent installments. 

All of the installments of a special 
assessment are actually due at the 
time that they are placed in the 
hands of either the township treas
urer or the city treasurer for collec
tion. They are not considered as past
due and subject to sale until the 
general taxes of either the township 
or the city become pastdue, and only 
the so-called delinquent installments 
are subject to sale. It will, therefore, 
be found that when checking for the 
existence of special assessments it is 
always necessary to check the rec
cords of either the city treasurer or 
the township treasurer where the 
land is located to determine the exis
tence of any unpaid installments 
which have not become delinquent 
and subject to sale. In other words, 
while the county treasurer's records 
may show the existence of one or two 
unpaid and delinquent installments, 
his records would not show the exis
tence of the remaining of the five or 
more installments which have not be
come delinquent and subject to sale 
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but which are, nevertheless, duly cre
ated liens upon the land involved. 

Most abstract companies maintain 
what is kown as tax history depart
ments and will furnish a tax history 
or tax statement in conjunction with 
furnishing an abstract of title. It is 
usually advisable for right- of- way 
buyers to make use of this service 
where it is available, but with respect 
to counties which have no abstract 
companies operating in them, it would 
always be advisable to obtain a writ
ten statement from the county treas
urer and either the township or city 
treasurer with respect to every parcel 
of land over which you wish to ac
quire a right-of-way, since any right
of-way acquired would be subject to 
being defeated by a tax buyer who 
purchased a tax lien in existence at 
the time of acquisition of the right-of
way in the event that such tax lien is 
not paid prior to the time that the 
period of redemption from the tax 
sale has expired. 

Federal ~ax Liens 

There is another type of tax lien 
which is becoming increasingly im
portant to right-of-way buyers but 
which is not as yet as common as the 
state tax liens. This is the federal 
tax lien, which may be imposed for 
nonpayment of federal income and 
social security taxes or federal estate 
taxes. Such tax liens are leveled 
against persons owning the property 
rather than against the property it
self. The existence of such liens is 
more difficult to discover for the rea
son that they are not found in the 
offices of our county, municipal or 
township treasurers. Their existence 
can be determined only by a search 
of the offices of the United States 
District Court Clerks in the various 
federal districts of Michigan by mak
ing what we call a "name search" 
in the offices of the Register of Deeds. 
Before such a name search can be 
made, it is necessary to have an ao
stract of title of the property involved 
certified to date, and the name of 
each owner of the property who held 
title within the previous 10 years 
must then be run in the federal tax 

lien indices either in the Register of 
Deeds' office or in the office of the 
District Court Clerk to determine 
whether or not such a lien exists 
against such an owner. With respect 
to any of such owners who have died, 
additional searches should be made in 
the Probate Court and additional in
quiries should be made with respect 
to the size of his estate in order to 
determine whether or not there is the 
probability of the existence of a fed
eral estate tax lien. 

Such liens are very difficult to de
termine with any degree of certainty 
for the reason that the federal estate 
tax is considered to be imposed upon 
a decedent's property as of the mo
ment of his death without regard to 
any time limit that his representa
tives may have within which to pay 
such a tax. You may, therefore, en
counter the case where a man has 
recently died and not even his own 
family knows whether or not a lien 
will eventually be asserted since there 
has not been time to determine how 
much property, real or personal, that 
the man had at the time he died. If 
such pr·operty totals more than the 
$60,000 exemption accorded to each 
decedent and more than any deduc
tions to which he might be entitled, 
you will know that a lien can even
tually 1be claimed against the proper
ty in which you are interested, and 
befo,re making payment to his estate, 
a specific release of the property in 
question will have to be obtained 
from the District Director of Internal 
Revenue at Detroit. 

Priority of Federal Tax Liens 

Where your search develops the 
existence of federal income tax or 
social security taxes, you will, of 
cour e, want to be sure that such 
taxes are paid before any considera
tion is paid to the owner for transfer 
of his land. This is for the reason 
that under the law a federal tax lien 
is accorded a high priority over state 
and municipal taxes and other types 
of liens, and your right-of-way would 
be defeated by Uncle Sam if you ne
glected to take care of any lien that 
was established by him as being in 
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existence at the time you acquired 
your right-of-way_ 

Certain ab.stract companies will cer
tify as to the existence or non-exis
tence of federal tax liens. Other ab
stract and title companies consider 
that the vagaries of a name search 
are such that they refuse to make 
any guarantee with respect to the 

existence or non-existence of federal 
tax liens and leave the treatment of 
this subject to the field of the title 
insurer. In any case, the right-of-way 
buyer should be on his guard and ob
tain the best evidence with respect to 
federal liens that may be available 
in the community in which he is 
operating. 

ABSTRACT AND TITLE INSURANCE 
Edward Maier 

You were given an expert opinion on the recorded and the un
recorded evidence of title, ad valorem taxes and Federal Tax liens. 

It is my hope to acquaint you with the product and the services 
offered by an abstract or title company. 

Every member of the American Right of Way 'Association has a 
common interest in the ownership of land in one way or another. 

Either as: A Right of Way buyer 
and appraiser, 

The Lawyer 
The Realtor 
The business of acqumng land 

for highway purposes or ease
ments for pipelines, utilities, 
etc. 

The Banker 
The Real Estate Broker 
The Land Promorter 
Property Management 
The Home Owner and Abstract 

& Title Companies. 
There is a close relationship be

tween all of these interests and there 
is a mutual need for all in every 
growing community. 

Inasmuch as we believe you should 
avail your business interests with the 
services we offer, we believe also, that 
you should know something about an 
abstract and title company and what 
makes it tick. 

Many times a r-eal estate deal is 
pending for weeks waiting for some 
contingency to occur and when it 
does the abstract or title company is 
given a matter of hours, compara
tively, to produce some evidence of 
title to satisfy the conditions of the 
transaction for closing. 

The abstract or title company must 
then virtually pick the title off the 
shelf, type it and deliver it. 

I want to tell you briefly how an 
abstract or title company is able to 
produce evidence of title on short 
notice but before doing so let us 
briefly inquire into how and why the 
need forr title evidence began. 

Let us for a moment go back to the 
time when man first lived by hunting 
and fishing. 

His needs were simple and his 
wants few. 

He had no use for land. 
He lived in a cave or hut and 

moved about as the climate best 
suited him. 

Later he domesticated animals and 
then began the search for pasture 
and water. 

Man then became the head of a 
large family and he began to settle 
down to more permanent abodes. 

Out of this, settlements grew- the 
land was cleared and the farmer was 
born. 

What one worked to produce, he 
wished to keep. 

The harder he worked- the more 
he acquired. 

Then- man wanted his possessions 
respected and assured to him. 

Thus did property rights in land 
begin. 

With the growth of our common
wealth the need for proper evidence 
of title began. 
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Everyone knew Farmer John. He 
had lived on his farm for many 
years. No one disputed his ownership. 

But as people moved about it be
came necessary to trace the true 
ownership of land and the abstract 
of title was born. 

Then we ask-What is an abstract 
of title? 

Abstracting Standards 

"An abstract of title is a concise 
statement in orderly form of the 
substance of documents appearing 
on the public records, which affect 
the title to real property." 
The State and National Title Asso

ciations have for your benefit and for 
the benefit of the legal profession 
adopted certain abstracting standards. 

I mean by that- standard practices 
of what are necessary and vital 
parts of a deed, mortgage, estate, etc. 

The present day abstract of title 
must contain deeds, mortgages, liens, 
probate matters, chancery causes, 
Federal tax liens, unemplo,yment com
pensation liens, bankruptcies, divorce 
proceedings, restrictions upon the use 
of the land and easements. Some of 
which evidence is recorded and some 
unrecorded. 

Each entry must be curt, clear and 
concise and yet full enough for the 
proper examination by the lawyer. 

A tax history will normally accom
pany the certification of the abstract 
of title unless a request not to in
clude taxe is made. 

Special assessments may also be 
furnished upon request. 

The preparation of an abstract of 
title must of necessity contain the 
many items above discussed. 

It requires a complete set of rec
ords and the daily application to the 
task of maintaining complete records 
at all times. 

Every abstract or title plant should 
have in its office a complete history 
of every parcel of land within the 
county where the plant is situated 
beginning with the land patent from 
the U.S. in 1838. 

While this was originally taken 
off in long hand and later by the 
typewriter it is now perhaps all con-

tained on microfilm to conserve filing 
space. 

Putting all these old records on 
microfilm for easy and ready refer
ence is no small task and it is expen
sive. 

The task of maintaining our rec
ords daily, is constant. 

A copy of every instrument re
corded in the oflice of the Register of 
Deeds must find its way to the 
abstract or title company as soon as 
possible after its acceptance for rec
ord. 

In Oakland and Wayne Counties a 
copy of every instrument is in the 
hands of the abstract or title com
pany the next morning following the 
day of recording. This time will vary 
in other counties. 

Each instrument must be located, 
indexed and processed, so that the 
chain of title affected by the recorded 
instrument is complete and up to 
date at all times. 

In addition, we must constantly 
maintain our name index for estates, 
death records, persons under disabil
ity for whom a Guardian may be 
appointed, miscellaneous affidavits, 
powers of attorney, receiverships, etc. 

Last week in Oakland County we 
had a day when some 500 instruments 
were recorded. 

Back in 1955 a 600 instrument per 
day was common but we haven't 
since reached those peak days. 

These instruments include deeds, 
mortgages, mechanics' liens, Federal 
tax liens, discharge of mortgages, 
etc., so that out of these 500 instru
ments only a small fraction repre
sents some abstract or title work. 

The cost to process the other in
struments is nonetheless always pre
sent. Anything that requires labor is 
a cost. 

Streamlined Operations 

The abstract or title company has 
the same problems as any other busi
ness, that of streamlining their opera
tions to meet the ever mounting costs. 

The abstract of title, therefore, is a 
history of the chain of title to a par
cel of land as revealed by the records 
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The abstract of title when certified 
to date must be presented to your 
lawyer, who after reading and exam
ining the same, renders his opinion 
as to the marketability of the title 
disclosed by the abstract. 

This last is important because the 
abstract is no guarantee of title nor 
is it a conclusion that every instru
ment shown therein is valid. 

The other evidence of title now in 
very popular use and demand is the 
policy of title insurance. 

In the Metropolitan areas there is 
a definite trend to change from ab
stracts of title to title insurance. 

This change is not due to any sales 
campaign but more by the demands 
of banks and lending institutions. 

The first title insurance company 
was ocgamzed 1n 1876 and today there 
are some 2500 title insurance com
panies in the United States. 

Let us define title insurance. 
What is it? 
What form of pro1ection does it 

give? 
Title insurance is a contract to 

indemnify against loss suffered be
cause of defects in title, unmarket
ability liens and encumbrances. 

It is not mere guess work, nor is 
it a wager but it represents the opin
ion of a company which issues it as 
to the validity of the title backed by 
an agreement to make that opinion 
good in case it should prove to be 
mistaken and loss result in conse
quence. 

There are two types of ti tie policies. 
The Owners or Fee Policy and the 

Mortgage Policy. 
The owner or fee policy is used as 

evidence of title for the benefit of a 
purchaser of land and buildings. 

The mortgage policy is issued for 
the benefit of loaning institutions, 
such as banks, mortgage loan com
panies, insurance companies, etc. 

The mortgage policy insures the 
particular mortgage indebtedness as 
being a valid' first lien upon the pre
mises. 

There are two types of mortgage 
policies issued to cover the particular 
needs of the loaning institution. 

That is the title and encumbrance 
search. 

One form of mortgage policy in
sures against violation of building 
and use restrictions, encroachments, 
mechanic liens not of record, ques
tions of survey and special assess
ments. 

The other type of mortgage policy 
is issued subject to the items above 
enumerated. 

Another pertin0nt question regard
ing title policies is: "What is meant 
by insuring marketability?" 

By marketability is meant a title 
which the reasonable prudent pur
chaser is bound to accept 

This point is worth remembering 
as it sometimes happens that a pur
chaser who has signed a preliminary 
agreement to buy a piece o,f property 
will change his mind about the de
sirability of his purchase and seek 
a flaw in the title as reason for refus
ing to go through with the deal. 

In cases such as this the title com
pany stands back of the policy and 
if suit is brought for performance of 
the agreement and the court finds the 
title unmarketable, the title company 
will indemnify the insured. 

A policy of title insurance is pro
tection against loss by encumbrances 
which may not appear of record -
defective titles - adverse claims to 
title- forgery- undiscovered errors
errors in public records-deeds exe
cuted by those under legal disability 
- deeds executed and recorded but 
not validly delivered and many others. 

Additional Services 

It guarantees the ownership of 
property regardless of forgeries, un
recorded wills, delinquent taxes and 
undisclosed heirs. 

So much for abstracts of title and 
title insurance. 

The abstract or title company also 
offers its services as an Escrow 
Agent and is able to furnish ordinary 
as well as special tax searches; upon 
request. 

There is also another service fur
nished by an abstract or title com
pany, a service which the highway 
department and the utility companies 
frequently use. 
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This type of search shows the last 
recorded deed and any undischarged 
mortgages. 

The abstract or title company has 
its own individual form of title and 
encumbrance search. 

The State Highway Department 
and some of the utility companies 
have their own form but there is one 
common feature of all- under this 
form of search, the company prepar
ing it- is not an insurer of the title 
shown- nor docs it guarantee the 
title or any evidence of title thereto. 

This type of search furnishes a 
useful need when the Right of Way 
buyer or appraiser wishes to get his 
foot in the door, so to speak. 

It gives him a .speaking acquaint
ance with facts concerning the land. 

He may not find the titleholder 
shown in the search in possession but 
it does afford him some talking points 
where, upon inquiry, he discovers the 
rights of the parties in possession. 

This type o,f search should be used 
for just the purposes stated. 

Ultimate purchase of the land in 
ouestion or condemnation thereof 
;hould require an abstract of title 
certified to date and attorney's exami
nation· or a policy of title insurance 
guaranteeing the title of the Pur
chaser. 

There is another type of search 
furnished the State Highway Depart
ment which is called, "Purchase by 
Easement or Condemnation." 

This type of search is a little more 
exhaustive on the part of the abstract 
or title company but again it is no 
guarantee nor opinion of the title. 

People in the abstract and title 
business are dedicated to their tasks. 

Their knowledge and long experi
ence equips them to best serve! your 
title needs. 

If you have a title problem consult 
your abstract or title man he will be 
happy to listen and lend his advice 
and as istance. 

I am going to close my remarks by 
suggesting that each one of you inter
ested in land acquisition read, "The 
Stubborn Stumbos and the Trouble
some Turnpike." 

Under the contents of the March 

Issue of True Magazine it is listed 
as, "Humor." 

It was humorous to the Stumbos 
and their friends but to the Oregon 
State Highway Department it was a 
real headache- that taxed their legal 
department to its utmost. 

Briefly it affected a strip of land 
one rod wide over which the Oregon 
State Highway Department built the 
magnificent "Pacific Highway," also 
known as Highway 99. 

The highway was built in 1946 over 
the lands of the Stumbos without 
their leave or consent. 

In the summer of 1956 the Stumbos 
decided to prevent the use of this one 
rod strip of land as a public highway 
and took steps to accomplish their 
purpose. 

The matter was finally settled in 
January of 1958. 

It is well worth your reading. It 
contains humor and the matching of 
wits of legal counsel for the State 
and the Stumbos but it also points 
out the trouble that arises when no 
search of title is made. 

As the articles read, "Someone 
goofed." No title search of this parcel 
was ever made by the highway de
partment. 

HAVE FUN, BUT BE CARE
FUL; w ·E LOVE YOU 

With the long Labor Day weekend 
coming up (September 7, to be ex
act), many of us will be pushing our 
luck in attempting to cram as much 
travel, fun .and enjoyment as possible 
into the three days. 

Everyone should keep in mind, 
however, that during last year's 
Labor Day weekend, over three hun
dred people lost their lives in traffic 
accidents. 

In 71% of these accidents, speed 
was a major factor. 

Drinking was involved as well in 
nearly half of the accidents. 

Remember, speed kills ... so start 
early and don't hurry. Slow down at 
sundown. Don't let your children 
gr,ow up without a mother or .flather 
because of your carelessness. 

Let's all be back at work Tuesday 
morning, September 8. 
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AND READ THIS PAGE ... 

IT IS IMPORTANT TO YOU 

The A.T.A. Group life Insurance Trust is proud to announce a 

reduction in premium of better than 20 per-cent. The new rate effec

tive as of August 1 is 99c per thousand instead of $1.25. A 10 per 

cent dividend was also paid to participating members. The first year 

of insurance experience has been favorable. The ATA Group Insur

ance is now a successful operation and more attractive than ever for 

members and their employees. 

AHEAD 
Write now for more informa

tion about the better plan of 
insurance for yourself and your 
employees. Write today to: 
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Mr. Clifford F. Gould, C.l.U. 
Insurance Consultant to A.T.A. 
3300 Ponce de !.eon Blvd. 
Coral Gables, Florida 




