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THE PRESIDENT'S POSTSCRIPT 

As I travel around the country visiting the various 
state title associations, I never cease to marvel at the 
interest so many of you have in the welfare and devel
opment of the title industry. Following the Colorado 
convention at Glenwood Springs, Colorado, I took ad
vantage of an opportunity to do some trout fishing in 
the famed streams of western Colorado. For those 
interested the fishing was excellent and, so far as I am 
concerned at least, those who write the advertising copy 
on the wonders of Colorado and its fishing do not over
state the case. However, to get back to the point I 
started to make, fishing, as you know, leads to con
templation and my contemplation dealt on this matter 
of inter.est in our industry. 

Because of this interest your officers and the staff 
at national headquarters are Cletermined to do every
thing they can to make the AT A a finer organization. 
As you know, we have plans for some major changes 
at national headquarters which we hope will aid us in 
achieving this objective. We are planning some inova
tions at the New York convention. We believe that 
these too will help to improve our organization and thus 
our industry. To accomplish any of these things, how
ever, we need the help of all our members and I sin
cerely urge you to take an even more active part in the 
affairs of your state association and also in your na
tional organization. I know that Lloyd Hughes, GeorgP. 
Rawlings, Art Reppert, Joe Smith and the other officers 
who also devote a great deal of their time to visiting 
the various s1Jate associations have found this same 
high degree of interest in our industry. I also know 
that they agree with me that if all of us back our inter
est with action, we can build a better and stronger 
organization to represent and to make our industry 
grow. 
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I 
Records 

ARE 
MONEY 

• • • and Filmsort ( R) is the one system in 
the title business designed specifically to help 
you make money through an efficient records 
system. 

Just the profitable sequence you desire can be arranged in your records 
system from microfilming county records to preparing lot books, plats, and 
finished files of cards. It's a UNITIZED microfilming procedure that lets you 
pick the EXACT record IMMEDIATELY- no scanning- no probing. 

Call) uTile or visit .. . I MICRO-RECORD, Inc. 

P. 0. BOX 2840 * BOISE, IDAHO 
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An excellent public educational job is being done by many of our 
member companies through contact with local newspaper editors and 
columnists. 

One outstanding example of newspaper coverage on the important 
subject of title insurance is the article written by Carol E. Williams 
of the Baltimore Sun based upon information furnished by Joseph S. 
Knapp, Jr., Executive Vice-President, Maryland Title Guarantee Co. 

The examination of titles has been 
and still is the work of conveyancers 
and lawyers specializing in the law 
pertaining to real estate. 

This is not limited to the prepara
tion and legal interpretation of the 
various legal instruments conveying 
titles to re-al estate, such as deeds, 
mortgages, leases and trust instru
ments. It also includes, Joseph S. 
Knapp, Jr., executive vice president
treasurer of the Maryland Title 
Guarantee Com pan y emphasized, 
testamentary and inheritance laws. 

The intricacies involved in the de
termination of the validity of titles 
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early convinced lawyers that pur
chasers of real estate and the lenders 
of money should have greater pro
tection than the opinion alone of the 
lawyer, Mr. Knapp recounted. 

So in 1876 the first title insurance 
company was formed by a group of 
Philadelphia lawyers. They not only 
wished to give their clients greater 
protection but also sought to release 
themselves from personal responsi
bilities. 

Greater Protection 
Accordingly, title insurance was 

originally designed to protect against 



errors occurring through loss result
ing from causes which could have 
been ascertained from an accurate 
examination of c o u r t records and 
their accurate legal interpretation, 
which is the duty of a lawyer. 

As demands for protection by title 
insurance increased, requests were 
made for expansion in the coverage 
of the title policy. The title companies 
were quick to recognize the oppor
tunities to increase the volume of 
title insurance. This resulted in a 
complete change in the busines . Title 
policies now cover risks never con
templated when title insurance was 
first conceived. The risks now cover
ed em an a t e from three principal 
sources; errors in the search of neces
sary records; errors in the interpre
tation of legal instruments in the 
chain of title, and facts which cannot 
be ascertained from a search of the 
record. 

There is a false impression that 
sales made under decree of court
because they have court approval
are certain to give the purchaser a 
good title. No· impression could be 
more erroneous, Mr. Knapp warned. 
All sales made under a decree of 
court should be carefully scrutinized. 

Rule:. to Follow 
There are technical rules and regu

lations for conducting the varied 
court proceedings for the sale of real 
estate. Unless these rules are follow
ed precisely, the sale or sales made 
may be invalid. 

Some statutes contain provisions 
which are called jurisdictional re
quirements and are mandatory and 
must be conformed to in exact lan
guage of the statute, while other pro
visions of the same statute need only 
be complied with in substance. 

It must be realized that only a very 
small portion of the laws of this or 
any o1her s tate have been definitely 
before the court of last r e s o r t
"Court of Appeals" in Maryland-for 
interpretation. 

Some statutes do not reach the ap
pellate court for final deci3ion for 
many years. But when construed by 
that court, a title which had generally 
been considered good may become de
fective because the decision places a 

different interpretation on the law, 
Mr. Knapp pointed out. 

There are many defects in a ti tie 
to a property which are not apparent 
from the public record and against 
which only title insurance protects. 

Among defects cited by Mr. Knapp 
are: 

Forgery of any of the deeds, mort
gages or will in the chain of title, 
execution of any of the deeds in the 
chain of title by a minor, insane or 
otherwise incompetent person, or by 
a person of the same name but not 
the real owner. 

Attempted exercise of a power of 
attorney after the death of the princi
pal, unless protected by special stat
ute or failure of an administrator or 
executor to distribute leasehold prop
erty to the proper distributees of a 
decendant. Birth of a child of a testa
tor after execution of a testator's 
will, which would entitle the child to 
a share of the testator's estate. D1s
tribution of the property of a sup
posedly deceased person to his heir 
and subsequent proof that the person 
still lives. Execution of a deed, mort
gage or lease by a person claiming 
to be unmarried and subsequent proof 
of his or her marriage resulting in an 
outstanding dower interest in the 
spouse. 

Joseph S. 1\:napp, Jr. 
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There are many other causes .for 
loss against which only title insur
ance protects, explained Mr. Knapp, 
such as execution of papers by offi
cers of a corporation without proper 
authority, or delivery o,.f stolen papers. 

There are two kinds of title in · ur
ance, known as "Owner's Policy," 
which protects the owner as long as 
the property is owned by the insured. 

It also insures to the benefit of the 
heirs or personal representative of 
the owner, depending on whether the 
property insured is fee simple or 
lease hold, in the event of the owner's 
death without having disposed of his 
property. 

The econd type is a "Mortgage 
Title Insurance Policy," which re
mains in force until the mortgage in
sured by such policy is paid. 

I.f default occurs in the mortgage 
and the nwner obtains title to the 
property through foreclosure, the 
mortgage policy automatically con
verts into an owner's Policy_ 

While title insurance is a compara
tively young industry, it has become 
so generally accepted that practically 
all insurance companies, s a vi n g s 
banks and large corporations refuse 
to invest in real estate or mortgages 

without the protection afforded by 
title insurance. 

The State of California is a 100 per 
cent title insurance state, as is the 
District of Columbia, and in New 
York, Philadelphia and Chicago, title 
insurance is issued on practically 
every realty transaction. 

Lawyers not only originated t itle 
insurance but have continued to be 
active in its development. Many law
yers place all title transactions direct
ly with a title insurance company. It 
furnishes the lawyer with a report of 
title and copies of personal papers 
for inspection and approval before 
the closing of the transaction. 

There are many lawyers, however, 
Mr. Knapp pointed out, who make 
the examination of title themselves 
or through their associates, close the 
action, and through an arrangement 
with a title insurance company, a title 
policy is issued as the res ult of the 
lawyer's work and opin ion. In both 
of these methods, protection is given 
by a corporation with reserves in 
capital set aside for its policyholders. 
Such a corporation is under the super
vision and subject to examination by 
the Insurance Commissioner of the 
state in which it operates. 

Ain't It the Truth 
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New York Underwriters 
Elevate Beery 

Harold W. Beery, President and 
Director of Home Title Guaranty 
Company, was elected President of 
the New York Board of Title Under
writers. Mr. Beery is a Trustee of 
the Kings Highway Savings Bank 
and is also a member 0f the Lawyers 
Clubs of Brooklyn and New York. 

Daniel A. Whelan, President of 
Guaranteed Title and Mortgage Com
pany, wa:s eleceted Vice-President. 
Edward T. Brown of Watters & Dono
van was elected Secretary-Treasurer 
of the Board. 

The New York Board of Title Un
derwriters is the title insurance rat
ing organization, licensed by the In
surance Department of the State of 
New York. 

The Board makes and files with the 
Superintendent of Insurance . the 
standard title insurance rates, rating 
plans and policy forms applicable in 
all counties of the State of New York. 

Mortgage Still Leading 
Investment Medium 

The nation's oldest investment me· 
dium, the mortgage loan, continues 
to maintain its leading position with 
institution investors, passing corpo
rate and state and municipal bonds 
in purchases by a wide margin, ac
cording to a study by G. Rowland 
Collins, dean, and Jules I. Bogen, 
professor of finance of the graduate 
chool of business administration of 

New York University. 

The work, entitled "The Investment 
Status of FHA and VA Mortgages," 
was prepared under a grant from the 
Mortgage Bankers Association of 
America. 

Institutional investors, such as the 
life insurance companies, commercial 
banks, and mutual savings !banks, 
have continued to turn heavily to 
mortgages for their investments. In 
the past 12 years they increased their 
mortgage loans by $111 billion as 
compared with an increase of $65 
billion in corporate bonds, $22 billion 
in state and municipal bonds and $11 
billion for equity securities. Their 
particular preference has centered on 
FHA and VA loans· and, as of last 
year, the life insurance companies, 
banks and mutual savings banks and 
savings and loan associations held 
$47.2 billion of these loans, equal to· 
87 per cent of all such mortgages out
standing and 80 per cent of all non
farm mortgages outstanding. 

I knew I was cracking up when I re
alized I had failed to send in my reg
istration for the October Convention. 
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Enthusiastic Delegates Name Jay Michigan Title Association Head 
Robert J. Jay, Vice President and Attorney, Monroe County Ab · 

stract Company and St. Clair County Abstract Company, with offices 
in Detroit, was elected President of the Michigan Title Association 
at the annual convention in Charlevoix, succeeding Jerry McCarthy, 
President of the Grand Traverse Title Company, Traverse City. 

The state's leading abstracters and 
title insurance officers commemorat
ing 58 years of organization history, 
completed a full two-day meeting 
which included a discussion of sub
merged lands by Nicholas V. Olds, 
Assistant Attorney General, State of 
Michigan, and an address by Clarence 
E. Merritt, Counsel, Consumers Pow 
er Company. 

Robert J. Jay was born in Detroit, 
Michigan, August 20, 1924. He attend
ed the University of Michigan, where 
he received a B.A. in Political Science 
in 1945 and L.L.B. in 1948. 

He was admitted to the Michigan 
Bar in 1948 and since that time has 
practiced law in Detroit. 

Mr. Jay is President and Director 
of the St. Clair County Abstract Com
pany, Port Huron, Michigan; Vice
President and Director of the Monroe 
County Abstract Company, Monroe, 
Michigan, and Land Title and Ab
stract Company, Port Huron, Michi
gan, and Treasurer and Director of 
Land Title and Dawson Abstract 
Company, Sandusky, Michigan. 

In the past Mr. Jay 1\ound time to 
act as part-time teacher of public 
speaking and parliamentary law for 
the Detroit Board of Education and 
American Speaken Club. 

His memberships include Michigan 
Bar Association, Detroit Bar Associa
tion, Monroe County Bar Association, 
of which he is Secretary-Treasurer, 
St. Clair County Bar Association , Phi 
Gamma Delta, Phi Delta Phi, Ameri
can Speakers Club and Detroit Yacht 
Club. 

He is an avid sailor and has crewed 
a number of times in the Mackinac 
and Bermuda races. Golf is some
thing for which he wishes he had 

more time and as a photographer, he 
has an excellent sense of composition. 

On August 31, 1953, Mr. Jay mar
ried the former Sally Critton and they 
presently reside at 831 Lakeland, 
Grosse Pointe, Michigan, together 
with their three little Jays, R. Jekrey, 
Thomas Critton and Juli Marie. 

Other Officers elected were: 
Vice President: Montgomery Shepard, 

P resident Berrient County Abstract 
& Title Company, St. Joseph, Michi
gan. 

Secretary: Earl Graves, Assistant 
Secretary Guaranty Title & Mort
gage Company, Flint, Michigan. 

Treasurer: J. C. Hegenauer, Owner 
Bay Abstract Company, Bay City, 
Michigan. 

Roi]ert J. Jay 
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Private Housing On the Increase 
Subsidized public housing has lost much of its appeal as a result 

of the private home building boom since World War II, and appears 
destined for a role of lesser importance in the years to come, accord
ing to two officials of the United States Savings and Loan League. 

Norman Strunk, League executive vice president, and Dr. Leon T. 
Kendall, League staff economist, writing in the League's "Quarterly 
Letter," reported that public housing starts have average only 3 per 
cent of total residential expenditures since 1945, and have never ex
ceeded 7 per cent of the total in any one year. 

Messrs. Strunk and Kendall noted 
that immediately following World 
War II, public housing was a "hot 
issue," with many public housing en
thusiasts predicting t h at private 
home builders and private financiers 
could not do the housing job required 
by the American people, and advo
cating the expansion of public hous
ing as the only solution to the hous
ing problem. 

But the two League officials said 
that the subsequent private housing 
boom was to torpedo these ideas. 
They pointed out: 

"Between 1946 and 1958 over 14 
million new home were built; over 
96 per cent of which were private; 
and only 3.4 per cent of which could 
be classified as public. 

"In addition, the quality of the 
existing stock of housing has been 
upgraded through renovation and im
provement. The percentage of stand
ard or not delapidated dwelling units 
rose from 63 per cent to 76 per cent 
of all units between 1950 and 1956, 
according to the Census Bureau. In 
urban areas, the gain has been even 
higher. 

"We have lifted the level of home 
ownership between 1947 and 1958 
from 53 per cent of all families to 
60 per cent of all families. In addition 
we have improved the quality and 
livability of homes. 

"All of this was accomplished by 
the private building industry through 
the workings of a market economy 
relatively free of controls. It is for
tunate for America that the critical 
decision in the housing area during 
the immediate postwar years were 
made so that government aid took a 
form which facilitated the working 

of market forces rather than the 
stifling of them, with both FHA in
surance and VA guaranty stimulating 
home building in the least costly 
way." 

In observing that public housing 
today is used only to a limited extent 
and generally in somewhat specialized 
circum&tances, Messrs. Strunk and 
Kendall asserted that the "most strik
ing fact" concerning public housing 
is that it did not fulfill to any degree 
the promise envisioned for it. 

"Public Housing," they said, "ap
pears now to be evolving into hous
ing for specialized groups. The issues 
are becoming more and more social 
and less and less economic. It has 
become housing for minority groups, 
for victims of broken families, for the 
aged or elderly, and for families re
located because of urban removal 
projects and the like. 

"In terms of demonstrated ability 
to do the job, it has been the private 
home building sector rather than the 
public sector that has succeeded in 
developing the capacity and ability 
to give Americans what they want in 
the way of home ownership." 

Merger Official 
For many months industry mem· 

bers have watched with interest the 
negotiations relating to the merger 
of the California Pacific Title Insur
ance Company, San Francisco, into 
the Title Insurance and Trust Com
pany. That merger was consummated 
May 1 and President Loebbecke has 
announced that Title operations will 
continue under the name of California 
Pacific Title Insurance Company in 
all of the areas where that company 
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operates and that joint policies of 
Title Insurance and Trust Company 
and California Pacific Title Insurance 
Company will be issued. He added 
that no change in personnel or oper· 
ating policies of California Pacific is 
presently contemplated. 

The merger unites two of Califor
nia's oldest title insurance firms. The 
history of California Pacific dates 
back to 1887 and Title Insurance and 
Trust Company was incorporated in 
1893. Califomia Pacific is engaged in 
the title insurance and escrow busi· 
ness primarily in central and north· 
ern California, while Title Insurance 
and Trust Company primarily serves 
southern California. 

C. T. & T. Sponsors Telecast 
of St. Lawrence Seaway 

Chicago Title and Trust Company 
sponsored a dramatic documentary 
telecast especially produced to show 
what the St. Lawrence Seaway will 
mean to Chicago and to its people, 

Sunday evening, July 5, over WBKB 
(Channel 7) from 8 to 9 p.m. 

Entitled "A Queen, The City and 
Its Future," the special full-hour tele
vision program served to dramatize 
the effects of the "World's Eighth 
Sea" and illustrated to the people of 
Chicago the economic and sociologi
cal changes that will be made in our 
lives by the St. Lawrence Seaway, 
Chicago's Gateway to the world. 

Norman Ross took viewers on film 
to the official inauguration of the sea
way in Montreal. Then, traveling with 
the royal yacht, they explored the 
entire network of inland waterways 
which lead to the world's greatest 
inland port of the future, visiting 
harbor facilities of Toronto, Cleve
land, Detroit and Chicago. 

The television audience saw the 
famous International Rapids 'Section 
of the seaway, the Eisenhower and 
Snell locks. They watched the move
ment of ships and cargoes from ports 
across the ocean and witnessed on
the-spot interviews with Chicago lead
ers of busines3 and industry, harbor 
officials and foreign seamen. 

He says he got it from an old Spanish land grant. 
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July 31-August 1, 1959 
Montana Title Association 
Miles City, Montana 

September 11, 12, 1959 
Kansas Title A~sociation 
Town House Hotel 
Kansas City, Kansas 

September 13-15, 1959 
Ohio Title Association 
Hotel Pick-Carte r 
Cleveland, Ohio 

September 20-22, 1959 
Missouri Title Association 
Mickey Mantle Holld ay Inn 
Joplin, Missouri 

September 21-24, 1959 
Mortfag-e Bankers Association 
IIote Commodore 
New York, New York 

September 25-26, 1959 
Utah ·Land Title Associa.tion 
Andy's Prime Rib 
Sa lt La ke City, Uta h 

meeting 

September 27-29, 1959 
Nebraska Title Association 
Town House 
Omaha, Nebraska 

October 2-4, 1959 
Washington Land Title Association 
Harrison Hot Springs Hotel 
British Columbia 

October 8-10, 1959 
Wisronsin Title Association 
Northernalre Hotel 
Three Lakes, Wisconsin 

October 19-22, 1959 
American Title Association Annual 
Commodore Hotel 
New York, New York 

(New York State Title Assn., October 20, 
1!)59.) (One day meeting in con.1unction 
w1th ATA Convention.) 

November 9, 10, 1959 
ln<liana Title Association 
Lincoln Hotel 
Indianapolis, Indiana 

November 12, 13, 14, 1959 
Florida Land Title Association 
Fort Harrison Hotel 
Clearwater, Florida 
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Sweeping across the country 
from state to state, our national 
President, Ernest Loebbecke, has 
maintained a ki.lling pace in his 
determination to appear at every 
industry meeting possible. 

Declaring that the Title Indus
try is a cornerstone of free enter
prise, Ernie has set a difficult 
standard for his successor to fol
low. Since assuming the presi
dency, he has appeared at the 
following meetings. 

Florida Land 'l'itle Association 
Missouri Land Title Association 
Mortgage Banlrers National Association 
Nationa:l Associati~n of Real Estate 

Boards Annual Meeting 
Arizona Land Title Association 
Texas Title Association 
California Land Title Association 
Oldahoma Title Association 
Illinois Title Association 
South Dakota Title Association 
Colorado Title Association 
It is estimated that before his term of 

office expires. our President will have 
traveled close to 50 thousand miles in 
setting this fine example of an executive 
at work. 

Have Speech 
-Will Trav1 

OFFICERS AND STAFF 
IN HEAVY SCHED1 

Assuming an ever increasing 
important role in the direction of 
A. T. A.'s affairs, Lloyd Hughes, 
Vice-President, is also busy at
tendings meetings and spreading 
the gospel to all who are interest
ed in land titles and the services 
performed by abstracters a n d 
Title Insurance Companies. 

Emphasizing the need for 
unity, Lloyd has concentrated his 
efforts on the platform toward 
recognition of the common in
terests that exist among all title
men. 
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In many areas State Title Associations and individual companies 
have done a superb job in establishing speakers bureaus that carry 
the title industry message to service organizations, women's clubs, 
bar associations, realtor groups, and other interested organizations. 
It has long been the earnest hope of industry leaders to establish an 
effective speakers bureau on a national basis. 

Toward this objective, the officers of the major service organiza
tions in the United States have been contacted requesting an ex
pression of interest in a speakers program for their members. Some 
have responded enthusiastically. Sample speeches are being prepared, 
together with visual aids and it is confidently expected that, at long 
last, a newark of available talent will stretch across the nation, ready 
at almost a moment's notice to spring into action. 

In the meantime your officers and staff, within the limitations of 
time and human endurance have worked dilligently to fill the need 
for speakers at the important state and regional functions. 

As chairman of the abstracters section, Arthur 
Reppert has answered the call in several of the 
states. His message, "These Changing Times," 
delves into the fundamental transition that has 
taken place in the manner of the industry's oper
ations during the past twenty years. His warm, 
friendly, personality and down-to-earth manner 
are enthusiastically welcomed by all who hear 
him. 

"Publicity tools :ue lil<e an 
expensive comolicate<l piece of 
macllinery," A. 1\ A.'s Director 
of Public Relations. Jim Robin
son, tells t.he delel:"ates to state 
meeting·s, "'vorthless unless in
telfig·ently us<>d." His t a I I<, 
"The Human 1'ouch." has been 
delivered to the Michigan Title 

Association Con,·ention t he 
Florida I~an<l Title AssoclaUon 
Course for Abstracters and is 
sched uled to be lteard at tlw 
Fiftieth Anniversary Conven
tion of the Ohio Title Associa
tion ns well as by tho dele
gates to the MissQuri Title As
sociation Annual Meeting. 

Twenty thousand miles in the air, fifteen formal 
speeches to regional meetings, Title Association Con
ventions, and other industry conferences, thousands 
and thousands of personal contacts-this is the role 
that Joe Smith, Executive Secretary, has played since 
Jim Sheridan's death on February 12. His message, 
"The Industry Has Come of Age," strikes at the very 
heart of every titleman's current business situation. 
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Why We 

Behave 

Like Titlemen 
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As pertinent today as it was sev

eral years ago when it was written, 

"Why 1¥e B ehave Like Titlemen" by 

Herman Bern·ikeT, Exectttive Vice

president of The Title Guarantee 

Company, New York, will be of inter

est to all members of our industry. 

Our Insurance Law (sec. 41) de
fines an insurance contract as an 
agreement whereby the insurer is ob
ligated to confer benefit of pecuniary 
value upon another party, the in
sured, dependent upon the happening 
of a fortuitous event. 

The same section teaches us that a 
fortuitous event is any occurrence or 
failure to occur which is, or is a.s
sumed by the parties to be, to a 
substantial extent beyond the control 
of either party to the insurance con
tract. 

We may describe the risks as
sumed by a title insurer as being of 
two types. In the first group are the 
disclosed risks; in the second group 
are the hidden risks. 

Despite the fact that a careful title 
insurer spends the bulk of his reve
nue to ascertain the condition of the 
title, every title policy is issued with 
the hope and prayer that all prior 
grantors were of full age and sound 
mind; that the martial status of the 
former owners was correctly given in 
the deed; that there were no children 
born after the date of a will in the 
chain of title; that there were no 
missing heirs of law due to incor
rect findings of heirship by the 
courts; that none of the deeds were 
executed by frauds; that no confu
sion was created due to similar or 
identical names; that deeds or other 
closing instruments were executed 
by the proper parties; that none of 
the instruments in the chain of title 
were forgeries; that all the affidavits 
of service in all the actions or pro
ceedings are true. 

The foregoing are good examples 
of the types of risks assumed by a 
title insurer against which it cannot 
adequately protect itself. With re
gard to these risks the title com
pany is by definition a true insurer. 

With regard to the ascertainable 
facts of a real estate title, the title 
company acts as a fact-finding organ
ization for the prospective purchaser 
or mortgagee. In these respects the 
title insurer endeavor.s to protect it
self and the buyer or mortgagee by 
making exhaustive searches of the 
public records. The broad objective 
is to eliminate guesswork and the 
possibility of loss. 

Similar to Boiler Insw·ance 

Our work is not unlike the ac
tivity of a boiler insurance company. 
No policy of boiler insurance is issued 
until the engineers employed by the 
company satisfy themselves that the 
boiler is in condition for insurance. 
Certain recommendations are made. 
In many cases they are corrected 
before the boiler insurance is issued. 

In the same way, a title insurer 
prepares its report of title, in which 
it sets forth certain "exceptions" 
which should be eliminated prior to 
the closing of the transaction. If the 
exceptions are not eliminated they 
are included in the policy. 

Many "objections," "flaws" or 
"flecks" are eliminated by the ex
perienced title insurer prior to the 
closing because of its practical ex
perience and its awareness of legal 
precedents justifying the elimination 
of the objection to title. 

With regard to this type of risk 
assumed by the title insurer, the 
Supreme Court of Pennsylvania once 
defined title insurance in the follow
ing words: "Title insurance is not 
merely guesswork, nor is it a wager. 
It is based upon careful examination 
of the muniments of title, and the 
exercise of judgment by skilled con
veyancers. The quality of a title is 
a matter of opinion, as to which 
even men learned in the law of real 
estate may differ. A policy of title 
insurance means the opinion of the 
company which insures it, as to the 
validity of the title, backed by an 
agreement to make the opinion good 
in case it should be mistaken and 
loss should result in consequence to 
the insured." 
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We are wag
ering when we 
insure ag.ainst 
t h e "h i d d e n" 
risks enumerat
ed. We studious· 
ly avoid wager
ing with regard 
to the known or 
ascertainable as
pects of a title. 

The Insurance 
Law recognizes 
that we are not, 
in this respect, 
wagering, be
cause title in
surance is ex
pressly exempt
ed from section 
47, which limits 
the exposure to 
risks in the case 
of other types of insurance. 

Title insurance policies issued in 
this area insure "marketability." This 
is not necessarily true in other parts 
of the country. It is therefore the 
obligation of the title insurer to as
sume the defense of a title if an 
unwilling buyer refuses to take title 
or an unwilling mortgagee refuses 
to make a loan. It has been said, 
many, many times, that reasonable 
people may disagree as to questions 
of law, and our courts have fre
quently held that if a doubtful ques
tion of law exists, a buyer is not 
compelled to take the title. It there
fore behooves the cautious title in
surer to make certain that the title is 
not subject to collateral attack by an 
unwilling buyer in a specific perfor
mance suit. 

The insurer must weigh the possi
bility that even though the title is 
good, an unwilling buyer may sdze 
upon any objection and compel the 
title company to demonstrate the 
soundness of the title in a court room. 
Incidentally, the cost of proving that 
a good title is good is another ex· 
ample of a hidden risk . 

There is a story about a title man 
which demonstrates this point. 

A reader for a company read a 
will in a chain of title and decided 
that the title was good because the 
remainders created in the will were 

vested and not contingent. A well· 
written memorandum was written by 
the reader to sustain his views. Soon 
after the company insured the title 
a buyer rejected the title on the 
ground that the remainders were con
tingent. The insured seller asserted 
a claim under the policy, and the 
title company, on behalf of the in· 
sured, brought a specific performance 
suit against the reluctant buyer. Spe· 
cial Term decided that the title was 
was good, and directed specific per· 
formance. The opinion of the court 
adopted the reasoning of the com
pany's reader. Successive a p pea 1 s 
were taken by the buyer to our 
highest court. In each instance the 
title was sustained. On the day that 
the Court of Appearls decision came 
down the president of the title com· 
pany called for the reader, who, when 
he received the call, saw visions of 
raises, promotions and the like. He 
walked gingerly to the president's of
fice and was there informed that it 
had cost the company $5,000 to es
tablish the soundness of this title; 
that he should not have attempted to 
anticipate the decision of our courts, 
particularly w he n o u r appellate 
courts have o.ften disagreed on the 
question of whether a remainder is 
vested or contingent. Paradoxically, a 
good title may be unmarketable. 

There have been innumerable in-
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stances when titles have been held 
unmarketable despite a prior judicial 
approval of the procedure followed. 

Oases Cited 
Here are some examples: 
In Schoellkopf Holding Co. v. Kav

inoky (216 N. Y., 507) an executor 
with a power of sale had conveyed 
to a corporation, in consideration of 
the issuance of all the stock to the 
executor with the apporval of the 
surrogate by a formal decree. It was 
held that this was not a proper ex
ercise of the power of sale; that the 
title was unmarketable because the 
decree was not binding on infants 
who were not cited. 

In Gedney v. Marlton Realty Co. 
(258 N. Y., 355) real property was 
sold pursuant to an order o.f the 
Supreme Court with the authority of 
a specific statute, on notice to all 
persons interested. More than sixty 
years later the Court of Appeals 
held that the specific act was un
constitutional, and awarded posses
sion to the heirs of the parties to 
the ancient proceeding. 

In Kennedy v. Lamb (182 N. Y., 
228) the Supreme Court signed an 
order permitting publication of the 
summons on a New Jersey resident, 
but the title was held unmarketable 
even though the defendant was in 
fact a non·resident, because of the 
failure of the supporting affidavits to 
show that it was impossible to serve 
this defendant in the State of New 
York. 

The Court of Appeals, in Lynbrook 
Gardens v. Ullman (291 N. Y., 472) 
held a title unmarketable, coming 
through a tax foreclosure, after a 
Supreme Court foreclosure judgment, 
pursuant to a statute helo constitu
t ional by the Court of Appeals, only 
because a Feder a 1 Constitutional 
question had been raised. Later, when 
the same case came before the Su
preme Court of the United States, it 
saw no question and denied certiorari 
(322 u. s., 472). 

Even a judicial declaration that a 
title is marketable may not be relied 
upon until the Court of Appeals has 
spoken. In Dingley v. Bon (130 N. Y., 
607) the Supreme Court had , in an 

earlier controversy, held the title 
marketable. In a subsequent transac
tion another purchaser again raised 
the same objection. This time the case 
went to the Court of Appeals, where 
the title was held unmarketable. 

The opinion in Colorado & Southern 
R'y v. Blair (214 N. Y., 497, at page 
516) warns that "there seems to be 
a too prevalent notion that a judg· 
ment of a court protects those acting 
under it, and too often the courts 
grant decrees on mere f o r m a 1 
proofs"; and later, "it needs to be 
better understood that judgments 
only bind the p art i e s and their 
privies." 

Having in mind orne of these 
principles, we may now discuss the 
title which was the subject of the 
letter of October 29, 1947, to the ed· 
itor o.f the NEW YORK LAW JOUR
NAL. 

Proof of Heirship 

Most of us learned in law school 
that you cannot prove family history 
except by the testimony of a person 
related by blood or affinity. Yet there 
is consternation when a title company 
report calls for corroborative proof 
of heirship when, as in the case 
under discussion, the petitioner for 
probate of a will is a stranger to the 
family. The next of kin of the 
testator in the instant case were 
nephews and nieces living in various 
sections of the country. 

Our files will show that in similar 
cases the corroborative proofs have 
produced new heirs. If we had not 
called for the proofs the probate pro· 
ceedings would have been worthless 
as against the heirs who were not 
cited. 

In the case of Toole v. Koenler (14 
State Reporter, 934) a purchaser was 
relieved, at a sale in a partition suit, 
because "it does not seem that the 
simple affidavit of the plaintiff in the 
action, positive as it is, should be 
sufficient in order to place the pur
chaser in that position of security 
as to · the alienage of the persons not 
made parties to the action to which 
he is entitled, in order that the title 
which he is required to take should 
be free from doubt." 
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The Missing Heir 

Greenblatt v. Herman, in 144 N. Y. , 
13, presents a title not unlike the one 
we are discussing. There the seller's 
title was derived under a sale by an 
administrator for the payment of 
debts. The principal objection to the 
title was that the petition of the 
administrator did not purport to set 
forth all the heirs of the decedent. 
The General Term decision disclose!> 
that at the hearing before the sur
rogate a member of the family te ti
fied that the decedent left no other 
heirs than those mentioned in the 
schedule. Yet a subsequent purchaser 
rejected the title thirteen years later. 
The Court of Appeals finally held 
the title marketable, but added: 

"The objection taken by him (the 
purchaser) was not wanton or frivo
lous. The title had once before been 
rejected by competent conveyancers 
upon the ground taken by the plain
tiff, and this was known to him when 
his objection was made." 

The Court of Appeals sent the case 
back for a new trial, in order to 
enable the plaintiff to have a decree 
for specific performance. 

We can only conjecture about what 
the court would have decided if title 
had been rejected by the purchaser 
from the administrator, or if there 
had been no testimony by a member 
of the family. The Court of Appeals 
may very well have adopted the rea
soning in the Toole v. Koenler case 
(supra). 

The whole p.roblem of passing titles 
based on affidavits presents many 
difficulties to the title insurer. Yet 
the public and the Bar takes "for 
granted" that titles should be passed 
on affidavits. Maupin's work called 
"Marketable Titles to Real Estate" 
advi es that affidavits of family his
tory are not admissible in evidence. 
Yet the taking of such affidavits is 
almost a daily occurrence in a title 
company. The title company thereby 
assumes another hidden risk; that 
the affidavit is not perjurious or 
based upon a faulty recollection. 

The lack of understanding of these 
basic truths often prompts the re
quest that we assume "business" 

risks. Freely translated, the request 
means: 

Despite the fact that there is 
a valld objection to the title, 
discovered at great cost and 
expense; and 
Despite the fact that our 
courts have held such titles 
unmarketable ; or 
Despite the absence of ade
quate law on the subject, 
I reque-t you to insure my 
title without any exceptions. 

The appUcant for accident insur
ance understands that it is just that 
the insurer exclude from coverage 
things like "trick" knees and similar 
known or disclo3ed predispositions to 
trouble or accident. 

In the same way, the title insurer 
endeavors to protect itself against 
loss, if the exception is not elim
inated by the parties prior to the 
closing. 

What Are We Paying For? 

At this point we usually hear the 
cry, "Then what are we paying you 
for?" 

The answer is: 
You are paying us to search, ex

amine and study the records, the 
facts of possession in accordance with 
case and statute law and to give you 
a written report summarizing our 
conclusions. 

You are paying us to supervise 
the closing of the transaction and to 
make certain that the closing is in 
accordance with the preliminary re
port. 

You are paying for the issuance of 
a title policy insuring against direct 
attack and insuring the marketability 
of the title. 

You are paying for the cost of 
maintaining a capital structure ade
quate for the payment o·f valid 
claims under our policies, a capital 
structure dedicated solely to the doing 
of a sound title insurance business. 

You are paying for the establish
ment of a statutory reserve fund, de
signed by law to give the poiicy
holder further protection. 

The fees received by the title com
pany, which does its work in ac-
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cordance with established principles 
of law, in the many small trans
actions do not compensate it for the 
bare cost of the wo-rk and labor in
volved in the preinvestigation of the 
title. 

The soundness o·f a title company's 
position is too o-ften judged by fac
tors completely foreign to the legal 
principles involved in the title-the 
seller's profit, the buyer's need for a 
home or a plant, the broker's com
mission, the resentment which flows 
because the raising of a question is an 
implicit criticism of the quality of the 
legal work involved - the chagrin 
stemming from the failure of the 
seller's attorney to have recommend
ed title insurance when the seller 
purchased the property. (It is only 
fitting to make the observation that 
such problems rarely arise when the 
seller holds a title insurance policy 
of a responsible title insurer.) 

This is not to suggest that title 
men have not erred by raising ques
tions which the courts have taught 
us should be overlooked. 

Competitive Business 

Title men are ordinary mortals, and 
errors will be made. They are not 
clothed with judicial power. Yet, we 
are asked to pass titles through wills 
which require construction by a 
court; yet, we are asked to anticipate 
decisions on points not yet finally 
passed upon by our courts. We can
not, in the language of the Court of 
Appeals in Norwegian Church v. Mil
hauser (252 N. Y., 186), "declared this 
title marketable." 

The business of title insurance in 
this community is highly competitive, 
most of it fair, some of it unfair. 
There are title insurers Who issue 
their policies without doing the ex
haustive and thorough examination. 
The quality of the title insurer's 
work and his attitude toward title 
questions are prime factors which 
should be considered by attorneys for 
buyers of title insurance. 

Is it likely that a title company 
will, as a matter of fixed policy, raise 
needless questions? The economic 

pressure has a tendency to make title 
men "reasonable," even if years of 
experience and study does not pro
duce the desired result. 

We are as eager as any party to· a 
real estate transaction to· see titles 
closed. When titles close bills are 
paid. Questions, exceptions, cause de
lays, additional work, adjournments 
of closings, further continuations of 
the searches prior to closing, corres
pondence, all of which increases the 
expenses of the title insurer. 

Most Deals Close 

Currently, 98.5 per cent of all the 
titles received by our company result 
in closings and policies. The bare 
statement of this fact is a complete 
refutation of the notion sometimes 
stated that "title companies break up 
deals." 

An analysis of remaining titles in 
the 1.5 per cent group would disclose 
that 

(1) Some do not close because of 
business and financial reasons. 

(2) Some do not close because ou.r 
applicant for title insurance recalls 
why he engaged us and advises the 
buyer or mortgage against closing be
cause of the condition of the title. 

(3) In the remaining fraction of 
1 per cent of the title transactions 
may be the rare and unusual case of 
a title not closing "because of the 
title company." 

The title industry has and will 
continue to serve, in season and out 
of season, in lean and lush years, to 
make real estate readily transferable. 

Despite the "caution" of the title 
insurer and despite the fact that the 
bulk of its revenue is spent to as
certain the validity of the title, many 
losses are paid annually to third 
parties who attack titles. Many losses 
are paid directly to the insured. Much 
time and money is expended to in
vestigate and ascertain the validity of 
an alleged objection to title. Much 
time, effort, money and counsel fees 
are expended to prove that insured 
titles are marketable. 
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Well~ At Least I Ran My 
Competitor Out of Business 
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The Why of Public Relations 

Talk presented May 1, 1.959, by J. D. Btttterworth, 
Head, Ma?·keting Department, College of Business Ad
ministration, University of Flo1·ida, Gainesville, Flor-
ida, on the Public Relations Panel of the Shor-t Cour-se 
sponsored by the Florida Land Title Association in 
Gainesville. 

Your moderator, Mr. Robinson, has asked me to speak to you this 
afternoon on the public interest aspects of this broad topic of industry 
public relations. This I am pleased to do and I greatly appreciate the 
invitation of your conference committee to make these few remarks. 

In pondering over the problem of 
how to fulfill my assignment on this 
panel, it occurred to me that one 
possible approach might be to con
fess at the outset my almost tot:J.l 
ignorance about the technicalities of 
the general field in which you are 
involved and to indicate to you what 
I, as a stranger to your business, 
would like to know about you and 
why I think it is important for me 
to be convinced that I need your 
services. 

So that you and I can come to at 
least a partial meeting of the minds 
concerning the services you offer and 
the public's need for those services, 
let me express a personal feeling 
that I think is not at all uncommon. 

My whole background, personality, 
education, and training have led me 
to the conclusion that there are 
many, many problems of my daily 
existence that I cannot hope to cope 
with all by myself. If I were to try 
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to become an expert in even a few 
of the fields with which my daily 
living is concerned, I would have 
neither the time nor the energy to 
accomplish much of anything. 

Therefore, like so many others, I 
employ, directly or indirectly, an ex· 
pert in a particular field to give me 
advice. I'm sure we all do this on 
occasion- we don't attempt to treat 
ourselves for physical ills, we employ 
a mechanic if the family car breaks 
down, and we retain an attorney if 
someone sues us. 

These problem areas are common 
to all of us- they represent problems 
we know we can't solve for ourselves 
and we are, therefore, quite willing 
to pay an expert in the field to solve 
the problems for us. 

In addition to their universal char
acter, in that all of us at one time 
or another are faced with these prob
lems, they are also quite recogniz
able as problems. If we are sick, we 
generally know it, if the car won't 
run, it's obvious that something is 
wrong, and if the process server ap
pears at the door, we know trouble 
is ahead. 

But not all problems, real or po
tential, that. I, as an average person, 
face are qwte so apparent to me. I 
am sure that I must have many 
problems that I don't even recognize 
as problems. I suppose that in my 
ignorance I am daily being exposed 
to real or potential troubles of which 
I am completely unaware. 

Protection Essential 

As I understand your particular 
business activity, you are the experts 
who can solve at least one poblem 
of this latter kind- specifically the 
problem of whether or not I really 
am the legal owner of a piece of 
ground - a piece of ground upon 
which stands my house and garden, 
around which most of my life re
volves, into which I pour a high pro
portion of my monetary and physical 
s.trength, and concerning which I, 
llke most other people, am unable to 
express my true feelings. If you care
fully consider what ownership of real 
estate means to most people, it seems 

readily apparent to me that a system 
of protection of that ownership is 
essential to our modern society. 

Largest Single Investment 

For example, for millions of peo
ple, ownership of real estate is, in 
reality, the equivalent of the owner
ship of a home and the maintenance 
of a decent, respectable family envi
ronment. Ownership of real estate 
represents a large portion of the 
total social structure of our nation 
and, in so doing, it satisfies what 
must certainly be considered one of 
the basic human desires. 

Further, ownership of real estate 
and the protection of that ownership 
also represents for millions of people 
the opportunity of economic advance
ment and all that that opportunity 
in turn represents. I trust we are all 
agreed that in our society one of the 
guiding concepts is that the owners 
of property of any kind are relative
ly free to use the property in pro
duction with the hope of gaining a 
profit. If this be true, then certainly 
some system providing for security 
of ownership is essential. 

(As an aside, let me make clear 
that I recognize there are certain 
limitations to the use of property by 
the owner- limitations which, ideally 
at least, are placed on individuals 
for the protection of the total society. 
I refer, of course, to such matters 
as zoning restrictions, building or
dinances, the right of eminent do
main, taxation powers and the like.) 

Now, if you agree that ownership 
of real estate represents to most of 
the people of this country, first, the 
maintenance of a home, and, second, 
the opportunity for economic ad
vancement, then it follows that the 
protection of these opportunities is 
a matter of almost universal con
cern. And in my somewhat limited 
knowledge and understanding of your 
specific economic functions, this is 
the problem I believe you are pre
pared to solve. This is the problem 
which makes it possible for your 
business to exist. This is why you 
are attending this conference today
to determine how you can better pro-
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vide this essential service in order 
to solve this problem. 

But (and I think this is most per
tinent to our being here today) if I, 
as a representative of millions of 
other land owners, am not sufficiently 
aware of the inherent problems of 
security of ownership of real estate, 
I am going to be most reluctant to 
purchase your service. I may be 
forced to do so, unknowingly, or I 
may grudgingly agree to pay what 
perhaps seems like an exorbitant fee 
for your service- or, I may, in my 
ignorance and lack of understanding, 
refuse to buy your service even 
though informed of it-or (and this 
is why this panel is gathered) I may 
never have heard of either you or 
your service. 

Cautious Buyer 

Regardless of my reaction, I am 
not going to look with favor upon 
buying "a pig in a poke." As a land 
owner, I want to know why I need 
your service, I want to be informed 
by those who should know, by the 
specialists, by the experts, as to all 
the problems of security of owner
ship of real estate. You people are 
the specialists in providing this serv
ice. You can help me immeasurably 
in protecting my property rights. In 
your own selfish interest you must 
make me aware of the expert help 
and advice you can give me. In the 
broad social interest (and you would 
not be here if you weren't socially 
concerned) you, I feel, have an obli
gation to inform and enlighten me. 
You have the obligation, both for 
your own economic advantage and 
for the social good, of providing me 
with the information I need to arrive 
at a sound decision regarding the 
purchase of your services. 

Let me outline briefly for you what 
I, as a home-owner, think you should 
tell me about yourselves. These are 
the matters on which I must make 
my decision about patronizing you. 

First: Just what is your service? 
What do you do for the fee I pay 
you? I think you should tell me 
about the physical work involved 

in preparing an abstract of title
about the investment in records 
and equipment that is necessary 
if you are to perform this service 
effectively. If nothing else, this will 
make me a little happier at paying 
your price. 

Second: I want to know why your 
service is valuable to me. What are 
the potential problems I face if I 
don't buy your service? What can 
you do to help me? In other words, 
why is your service a service? 

Third: Make it easy for me to speak 
your language, explain some of the 
common terminology of your pro
fession. Familiarize me with the 
special words and the meanings of 
these words. They must be import
ant or you wouldn't use so many 
of them. And no one likes to have 
the feeling that he doesn's under
stand what the other fellow is say
ing. We don't like to be in strange 
company, and we don't like to talk 
in strange terms. 

Fourth: Tell me something about the 
personal you, or your company's 
personality. Who are you? What is 
your background? Why should I 
display trust in your judgment? 
What is there about you that would 
make it easier for me to buy your 
service? 

Let me summarize now before 
turning the floor over to the next 
speaker. First, I pointed out that all 
of us face problems we are not 
equipped to solve for ourselves, prob
lems that perhaps we don't even 
recognize. Second, the security of 
ownership of real estate is one of the 
major problems we all have, but it is 
also a problem that I am afraid 
many of us do not recognize as being 
a problem. Third, it seems to me the 
solution to this particular problem 
is in your hands. Fourth, you have 
an obligation to let the public know 
how you can help solve this problem. 
And, finally, I suggested some of the 
information I think the public should 
have access to. Now, HOW this in
formation is to be communicated by 
you to the public will, I hope, form 
the basis for the remainder of the 
afternoon's discussion. Thank you. 
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The Executive's Dilemma 
If he's late for work in the morn

ing, he's taking advantage of his 
position _ . _ If he gets in on time, 
he's an eager beaver. 

If the office is running smoothly, 
he's a dictator ... If it's not, he's 
a poor administrator. 

If he holds regular staff meetings, 
he's in desperate need of ideas . . . 
If he doesn't he doesn't appreciate 
the value of teamwork. 

If he spends a lot of time with the 
boss, he's a back-slapper . . . If he 
doesn't he's on the way out. 

If he goes to conventions, he's on 
the gravy train ... If he doesn't he's 
not important. 

If he tries to get more office per
sonnel he's a politician . . . If he 
doesn't he's a slave driver. 

If he's friendly with the office per
sonnel, he's a politician . . . If he 
keeps to himself, he's a snob. 

If he mak-es decisions quickly, he's 
arbitrary ... If he doesn't, he can't 
make up his mind. 

If he works on a day-to-day basis, 
he lacks foresight ... If he plans 
ahead, he's a dreamer. 

If he tries to cut red tape, he has 
no regard for system . . . If he in
sists on going through channels, he's 
a bureaucrat at heart. 

* * * 
The granting of authority to fed

eral savings and loan associations to 
make loans to builders for the acqui
sition and improvement of "raw" land 
for subdivision purposes would make 
more adequately-dev-eloped land avail
able to the smaller and middle-sized 
builder, and would contribute to im
proved land pLanning, according to 
the United States Savings and Loan 
League. 

* * * 
Expenditures on new homes in the 

first four months of 1959 totaled $4.8 
billion, roughly 35 per cent above ex
penditures of $3.5 billion in the first 
four months of 1958, the United States 
Savings and Loan League reported. 

Mr. Joe Smith 
American Title Association 
3608 Guardian Building 
Detroit 26, Michigan 
Dear Joe: 

In many parts of the co1mtry very 
complete title plants are maintained 
at quite an expense and all of us are 
continually searching for ways to re
duce our cost. We find that some 
companies maintain divorce records 
and some companies do not. I would 
like to have this subject discussed as 
to the valtte of maintaining divorce 
Tecords when such suits do not show 
that any real pToperty is involved. 

Thank yott, 
Stewart Morris 

llu ilrmnriam 

t 
Porter Bruck Mourned 

Porter Bruck passed away May 28, 
1959, in a San Francisco hospital 
alter a comparatively short illness. 
Memorial services were held in San 
Francisco. 

Porter was probably one of the best 
known and universally liked title 
men in the West. 

He had been living in Arizona since 
his retirement from active work. 

Porter, in addition to serving as 
ATA's president, was president of the 
California Land Title Association in 
1931-1932. He also served in a like ca
pacity for Title Insurance and Trust 
Company and for Land Title Insur
ance Company. For many years he 
was a leader in Los Angeles civic and 
community affairs. 

He leaves his widow, Marjorie; a 
son, David; and a daughter, Barbara. 
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