
OFFICIAL PUBLICATION 

VOLUME XXXVII JANUARY, 1958 NUMBER I 



TITLE NEWS 
0 fficial Publication of 

THE AMERICAN TITLE ASSOCIATION 
3608 Guardian Building-Detroit 26, Michigan 

Volume XXXVII January, 1958 Number 1 

Table of Contents 

Article Page 

VHMCP-Alternacive to Direct 
Government Lending ......... . 2 

Joseph B. Graves 

Judiciary Committee, Report of . .......................................... ........ .... .. 6 
F. W. Audrain 

Abstracters Liability, Legal Descriptions and Their Effects on ....... . 8 

Richard G. Harbert 

Rule Against Perpetuities, Applications of the 
Homet· C. McDowell ............................................................................................... . 13 

Coming Events ............... .. .............. .. 18 

Title News, 1958 Index .............................................. .... .. .......................... .. ..... ............................. ..... ..... . 19 



VHMCP ALTERNATIVE TO DIRECT 
GOVERNMENT LENDING 

JOSEPH B. GRAVES, Exectttive Secretary, 
Naliotzal Committee Voluntary Home Mortgage Credit Program 

IVasbitzgtotz, D.C. 

One of the fields in which the 
threat of Government intervention 
looms large is in the market place 
of mortgage finance. The abatement 
of the threat of direct Government 
lending is the most pivotal problem 
confronting the private lending in· 
dustry. There is no prescription fo,r 
how this may be accomplished save 
by deliberate directioning of mort· 
gage funds by lending institutions. To 
this end the Voluntary Home Mort· 
gage Credit Program was proposed 
to the Congress by private organiza­
tions active in the home financing 
and home construction fields. VHMCP 
came into being with the Housing 
Act of 1954. 

The grand design of VHMCP is to 
expand the availability of Govern­
ment insured and guaranteed loans 
by private institutions to credit 
worthy applicants in small communi· 
ties and to minority groups, and thus 
to eliminate any need for direct mort· 
gage loans. Its operational focus cen­
ters upon a more equitable flow of 
mortgage funds to credit starved 
areas and classes of Americans. Thus, 
inherent in VHMCP are vast poten­
tials for serving the needs of special 
groups, thereby making special lend­
ing by Government unnecessary. 

Until recently, many there were 
who wondered whether VHMCP, in­
volving as it did voluntary lending 
by private lenders, could ever survive. 
An assessment of past achievement 
and VHMCP's potential renders an 
unmistakable verdict. That verdict is 
that VHMCP holds the promise of 
staving off direct Government lend· 
ing by equalizing housing opportuni­
ties in credit starved areas. A basic 
objective of VHCMP is to demon­
strate that private lending institu­
tions can be relied upon to make 
mortgage credit generally available 
throughout the country and that, 
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therefore, no real justification exists 
for direct Government loans. Gen­
erally speaking the Program has 
been remarkably successful in achiev­
ing this objective. Referral by the 
Veterans Administration of direct 
loan applications to VHMCP- and re­
sultant VHMCP 1 o an s in credit 
worthy cases- has largely rendered 
it unnecessary for VA to make di· 
rect loans. 

The VHMCP has now been operat­
ing for nearly three years. Through 
December 31, 1957 the Program re­
ceived 85,825 applications for mort­
gage assistance. As of December 31, 
1957 the VHMCP had been instru­
mental in locating over $280 million 
of FHA-insured and V A-guaranteed 
loans. It had helped 30,305 families 
obtain a home. Through December 
31, 1957 the Program placed 5,516 
l o an s amounting to $50,000,000.00 
mortgages for individual members of 
minority g r o u p s in metropolitan 
areas. 

The income of home buyers who 
secured financing through VHMCP 
and the prices of the homes they 
bought indicate that the Program 
has been of service primarily to fam­
ilies of modest means who buy low 
priced homes. The purpose of the 
loans which have been placed also 
indicates that the Program has been 
providing the type of home financing 
which is generally difficulty to obtain 
through normal channels and would 
be most difficult to obtain in small 
communities or by minority group 
members. 

All loans made under the Program 
are made by private lenders. It is 
clearly understood that lending in­
stitutions participating in the Pro­
gram are not expected to make such 
mortgage loans unless the loans meet 
sound credit standards. It is also 
understood that the amount of mort-



gage credit available throughout the 
country depends upon the flow of 
national savings. Accordingly, the 
Program is not designed to produce 
an increased overall supply of mort­
gage credit, but rather to see that a 
more adequate share of the existing 
supply of mortgage credit is chan­
neled into small communities and to 
minority groups. 

The P r o g r a m is administered 
through an organization consisting 
of a National Committee and 13 Re­
gional Committees. The National 
Committee has the llliF A Adminis­
trator as Chairman and includes two 
representatives each from life insur­
ance companies, m u t u a 1 savings 
banks, commercial bankers, savings 
and loan associations, mortgage com­
panies, builders, lumber dealers and 
real estate boards. It also has ad­
visory members from the Federal 
Reserve Board, Federal Housing Ad­
ministration, Veterans Administra­
tion and Home Loan Bank Board. 

In addition to loans placed directly 
through the Program, another major 
accomplishment is that VH'M:CP 
has done a great deal to change the 
lending patterns of the nation's fi­
nancing institutions. A r e as and 
groups s e r v e d for the first time 
through the VHMCP have gained 
access as a part of many lenders 
normal business. Once a lender goes 
into a small community to make 
VHMCP loans, there is a natural 
tendency to be interested in other 
loans there in order to reduce cost. 

The mortgage lending dimensions 
of VHMCP lenders are challenging 
and rich with promise. It is, I think, 
an auspicious omen of profound sig­
nificance to the future of private 
mortgage lending that VHMCP is 
having a strong influence in meeting 
one of the real problems of present 
day home mortgage financing; i.e., 
how to bring mortgage funds and 
financing facilities into small com­
munities. 

The success of the VHMCP is due 
in large measure to the intelligence 
and zeal with which industry repre­
sentatives have directed the Program. 
VHMCP's success has required the 
cooperation of financing institutions. 
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In participating in the Program, 
lenders have not been fulfilling a 
duty, but making the best possible 
investment to insure their own se­
curity and that of the whole private 
lending industry. Widespread partici­
pation in VHMCP by all types of 
private lending institutions is the 
strongest possible bulwark against 
Government lending. I have enough 
confidence in the spirit of American 
enterprise to know that mortgage 
lenders in the future will pursue pol­
icies which will hold the promise of 
fulfillment of VHMCP's purpose; i.e., 
alternative to direct Government lend­
ing. 

The VHMCP, like the private in­
vestment market it reflects, cannot 
be expected to provide much VA 
money so long as the 4lh percent 
interest rate for these types of mort­
gages is retained. At that level, VA 
mortgages are not competitive with 
other forms of investment. The FHA 
rate of 514 percent is certainly more 
attractive to private lenders. For this 
reason, a significant shift to this type 
of financing on the part of home 
buyers is under way. VHMCP can 
play an important part in this move­
ment toward FHA financing and can 
guaranteee that small communities 
and minority groups will get a rea­
sonable share of FHA funds avail­
able. 

Title companies, abstracters and 
attorneys specializing in real estate 
Jaw should know about VHMCP and 
should make every attempt to take 
advantage of its services. Of course, 
VHMCP is not designed to interfere 
with established loan connections. Re­
quests for FHA loans should be .sub­
mitted to VHMCP only when loans 
from local lending institutions are 
not available. 

The Lawyers Title Insurance Cor­
poration, The Chicago Title and Trust 
Company, The Title Insurance and 
Trust Company of Los Angeles, the 
Title Guarantee and Trust Company 
of New York and the Union Title 
Company of Indianapolis have al­
ready publicized VHMCP to their 
various offices and examining attor­
neys. By utilizing VHMCP's facilities 
these title companies have been able 



to obtain FHA loans for their clients 
from VHMCP lenders. 

It is VHMCP's desire that every 
title company, abstracter and attor· 
ney specializing in real estate law 
be acquainted with the real value the 
Program can be to them in locating 
FHA loans in small communities and 
for minority groups. American Title 
Association members who want to 
learn more about VHMCP and its 
mortgage assistance functions should: 
(1) write directly to the Executive 
Secretary of the VHMCP Regional 
Committee serving their state; (2) 
ask the Executive Secretary for a 
list of eligible VHMCP areas and a 
supply of applications . 

VHMCP has demonstrated that it 
is a needed and effective mortgage 
tool in the housing field. There are 

many in the country who do not have 
access to Government backed loans. 
As members of ATA you can con· 
tribute to the growth of your own 
business and at the same time assist 
VHMCP in making a strong case for 
the proposition that private resources 
are serving credit short areas. 

The appropriation of public funds 
for mortgage lending cannot as a 
practical matter reach proportions 
which will solve anything. On the 
other hand, an intelligent direction· 
ing of private capital can provide a 
very workable solution. This is the 
job that the VHMCP has undertaken. 
VHMCP's record is a proud one and 
one that both Government and pri­
vate industry can be proud of foster­
ing. 

VOLUNTARY HOME MORTGAGE CREDIT PROGRAM 
Regional Committee Addresses 

Joseph B. Graves, Executive Secretary 
National Committee 
1626 K Street, N. W. 
Washington 25, D.C. 

Region Areas Served 
II Maine, Vermont, Connecticut, 

New Hampshire, Massachusetts, 
Rhode Island, New York, New 
Jersey, Puerto Rico, Virgin Is­
lands. 

IV Pennsylvania, Delaware, Vir­
ginia, Maryland, West Virginia, 
District of Columbia 

V North Carolina and South Car­
olina 

VI Alabama, Georgia and Florida 

VII Tennessee and Kentucky 
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Executive Sem·,etary and Address 
E. Allen MacDuffie 
Room 726-45 Broadway 
New York 6, New York 
Phone: WHitehall 3·8000, Ext. 71 

H. Colin Haines 
Room 827 Lafayette Building 
811 Vermont Avenue, N. W. 
Washington 25, D.C. 
Phone: EXecutive 3-4160, Ext. 4088 

Olin P. Wearn (Exec. Secy.) 
William K. Rice (Deputy) 
Room 413 Wilder Building 
Charlotte 2, North Carolina 
Phone: EDison 3-1619 

John J. Vax 
Room 402 Walco Building 
41 Pryor Street, N. E. 
Atlanta 3, Georgia 
Phone: JAckson 2-4121, Ext. 500 

Benjamin H. Ernst 
Room 604 U. S. Courthouse 
Nashville 3, Tennessee 
Phone: CHapel 2-9651, Ext. 323 



VIII Michigan, Indiana and Ohio 

IX Wisconsin, Illinois, Iowa, Min­
nesota, Nebraska, North Dakota 
and South Dakota 

XI Kansas, Oklahoma, Missouri and 
Colorado 

XII Arkansas, Louisiana and Missis­
sippi 

XIII Texas and New Mexico 

XIV Wyoming, Utah, Montana and 
Idaho (So. of the southern 
boundary of Idaho County and 
east of the eastern boundary of 
Idaho County) 

XV Washington, Oregon, Alaska 
and Idaho (No. of the south­
ern boundary of Idaho County 
and west of the eastern bound­
ary of Idaho County) 

Rudolph S. Zadnik 
340 Ferguson Building 
1783 East 11th Street 
Cleveland 14, Ohio 
Phone: CHerry 1-7900 

Richard P. DeBruin 
Room 851, U.S. Courthouse 
219 South Clark Street 
Chicago 4, Illinois 
Phone: HArrison 7-4700, Ext. 566 

James F. Hales 
2511 Federal Office Building 
911 Walnut Street 
Kansas City 6, Missouri 
Phone: BAltimore 1-7000, Ext. 8710 

William N. Fisher 
Room 809, Lowich Building 
2026 St. Charles Avenue 
New Orleans 13, Louisiana 
Phone: EXpress 2411, Ext. 6468 

C. J . Hermann 
1114 Commerce Street 
Dallas 2, Texas 
Phone: Riverside 8-5611, Ext. 2012 

George R. Huntsman 
Room 203- L , 222 South West Temple 

Street 
Salt Lake City 1, Utah 
Phone: EMpire 4-2552 

Jack W. Pattee 
Room 442, Pittock Block 
lOth & Washington Streets 
Portland 5, Oregon 
Phone: CApital 8-6171 

XVI California, Nevada, Arizona, John G. Anderson 
Hawaii and Guam 989 Market Street- Second Floor 

San Francisco 3, California 
Phone: KLondike 2-2350, Ext. 6316 

5 



REPORT OF JUDICIARY COMMITTEE 
F. W. AUDRAIN, Chairman, 

Vice President, Chief Coumel, Security Title Instt1'ance Compa1zy, 
Los A1zgeles, California 

The plethora of case law and other­
writing about federal tax liens, pri­
vate liens and state and local tax 
liens in the last few years should 
leave no title man, be he lawyer or 
layman uniformed about the general 
impact and relationship of t h e s e 
liens, one to the other. 

As committee chairman my recent 
disposition has been to mainly note 
those that seem to fill out some 
former areas of speculation (that is, 
mostly my own speculation). 

For example, there has been some 
comment about the rights of the 
mortgagee, senior to a U.S. tax lien 
to claim priority over the U.S. lien 
as to fire insurance premiums and 
taxes which the mortgagee deemed 
needful to pay. In U.S. v. Lord, 155 
F. Supp 105 (11-25-57), a district 
court found that the mortgagee could 
have his interest accruing after rec­
ording of the U.S. lien but that the 
latter lien had priority as to the 
premiums and local taxes. The case 
also mentions a related situation 
where the mortgage lien is prior to 
the U.S. lien, the mechanics is senior 
to the mortgage, and the U.S. lien is 
senior to the mechanics lien. For this 
spider web of U.S. and state law and 
public and private liens you will find 
of interest the case of Sams vs. Chi­
cago Title & Trust Company, Ill. 
NE 2d 172-176. 

Reminiscent of those loans junior 
to the H.O.L.C. loans of another era, 
which junior loans were held invalid, 
are those loans sometimes taken after 
a V.A. loan. In a recent California 
case, the maker of the note and en­
cumbrance junior to the V.A. loan 
sued to cancel this paper, which rep­
resented an excess above the V.A. 
appraisal. 

The owner of the junior paper 
claimed that since the maker thereof 
had become aware of his rights (i.e., 
that he did not have to honor the 
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paper) in 1949, that the statute of 
limitations and laches barred his ac­
tion filed in 1955 to cancel this paper. 

The court, viewing the fraud and 
illegality as merely incidental, held 
that the gravaman of the action was 
one to remove the cloud of the illegal 
or voidable trust, and thus the stat­
ute of limitations did not run until 
a claim therein was asserted. 

In Jefferson Standard Life Insur­
ance Company vs. U.S., 247 F. 2d, 777, 
(Sept., 1957) the court, in reviewing 
a "free and clear" bankruptcy sale, 
and a referee's order as to the alloca­
tion of proceeds among lienholders 
held as follows: 

(1) Jefferson Standard should first 
have the principal and interest 
secured by a deed of trust, (in­
cluding post bankruptcy inter­
est) and that 

(2) The taxes of the county which 
came on as a lien after the 
trust deed, were junior to 
Jefferson, and should not be 
deducted from Jefferson's pro­
ceeds. 

(3) That Jefferson's claim had 
priority over the later attach­
ing U.S. tax lien. 

The lower court had sought to 
deduct the county tax lien from Jef­
ferson's funds. This all led to a dis­
cussion of l i en priorities under 
California statutes and cases, and a 
determination that absent and statu­
tory purpose or enactment by the 
legislature to allocate priority to tax 
liens over pre-existing mortgage or 
other contract liens, that such prior­
ity did not exist. The court said cases 
involving the effect of tax deeds 
were not relevant here. 

I have earlier expressed my ap­
preciation in Title News for the sub­
stantial help I am given by my 
Associate Council, Bruce M. Jones. 
I must again restate this apprecia-



tion for he selects and calls to my 
attention most of the cases in the 
U.S. District and Circuit C o u r t s 
which are found in the judiciary com­
mittee pages. It is also my pleasure 
to call to your attention his contribu­
tions to the Saturday Evening Post 
such as the one on page 86 of the 
issue dated November 16, 1957. 

In Kirsch v. Barnes, 153 F. Supp. 
260 (1957), the landowner and a 
vendee executed a contract of sale as 
to the land. Acknowledgment did not 
occur as to the vendor. Thereafter, 
during vendor's efforts to sell the 
land to another party, the vendee 
caused a notary to affix his certificate 
of acknowledgment by the vendor to 
the contract and have the contract 
recorded (the acknowledgment as to 
the vendor sufficing in the state, to 
qualify the contract for recordation 
and constructive notice). 

This recordation caused nearly two 
years delay in consummation of the 
record sale negotiated by the plain­
tiff, plus monetary recognition of the 
first vendee. 

Plaintiff was not pleased by the 
recordation; hence this suit. To find 
a theory of damages, plaintiff hit 
upon the contention that it was not 
the valid contract that hurt him, but 
that the untrue acknowledgment that 
caused the delay in the record sale, 
and the consequent loss of interest 
on the sale price that he might have 
had. 
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The Court said in part: 
"But in setting forth his claim 
in this fashion, plaintiff miscon­
ceives the role of a certificate of 
acknowledgment. It, by defini­
tion, bears no relation to legal 
interests in property, but serves 
only to lend to the document, to 
which it is affixed, the aura of 
authenticity. As such, the false 
certificate of acknowledgment, 
by itself, could impart no dis­
paraging imputation or innuendo 
against plaintiff's interests in the 
timber. To conclude otherwise 
would be to indulge in a series 
of tenuous syllogisms unwar­
ranted by the California law. 

Futhermore, on the facts al­
leged by plaintiff, no legally pro­
tectible interest was lost by him 
as a result of defendants' activi­
ties. His rights against the de­
fendants were no greater before 
the certificate of acknowledgment 
was drafted, or before the record­
ation of the contract, than they 
were after. 'That the defective re­
cordation of the Barnes' contract 
hastened the discovery by plain­
tiff's prospective vendee of its 
existence, is of no aid to plain­
tiff; all that he lost as a result 
of such recordation was his pow­
er to conceal the existence of 
the Barnes's contract, which, so 
far as the record shows, was 
valid and binding as between the 
parties to it." 



LEGAL DESCRIPTION S AND THEIR 
EFFECTS ON ABSTRACTERS LIABILITY 

RICHARD G. HARBERT, Vice P1·esidmt, 
De Kn!b County Abstract Compa1zy, Sycamore, Ill. 

It was very flattering to be asked 
by the program committee to discuss 
a legal subject at this convention. 
However, after the invitation was ac­
cepted I realized that while a small 
town abstractor may be chief search­
er, biller, janitor and bottle washer, 
he probably does not classify himself 
as a legal expert. Abstracter's liabil­
ity as affected by legal descriptions 
was finally chosen as the topic of 
this discussion. This makes it legal 
as far as the Committee requirement 
is concerned, while still allowing a 
great deal of illegal room in which to 
navigate. 

You are all aware of the general 
rules of conveyancing and descrip­
tion. Taking judicial notice of this 
fact, this discussion will be limited 
only to the potential liability of ab­
stracters when dealing with latent 
defects. By this is meant such de­
scriptions as appear regular and com­
plete on their face, but because of 
extrinsic matters become ambiguous 
in actual practice. 

The well established practice in 
real estate transactions today finds 
a seller or a borrower applying to the 
abstracter for such title searches as 
he may require in the particular 
situation. Because of this procedure, 
many abstracter's feel that there is 
a very slight risk that they will ever 
be held liable for errors or omissions 
in the abstract. 

The Courts have been generous to 
us in their decisions and have con­
sistently held that our liability is 
based upon contract, extends only to 
those persons with whom the con­
tract is made and persons in privity 
therewith, and is subject to the time 
limitations imposed by the statutes 
of limitations for actions on contract. 
This contract, the Courts say, obli­
gates us to compile the abstract with 
reasonable care and skill. *1 

A leading case on this subject is 
that of Phoenix Title and Trust Com-

pany vs. Continental Oil Co., decided 
in 1934 and reported in 43 Ariz. 219; 
[29 Pacific Reporter 2nd Series, page 
1065.] In this case the court sum­
marized all the important cases on 
abstracters liability and concluded, 
"So long as it is held that the liability 
of an abstracter is in contract and 
not in tort, we are of the opinion 
that a third party, whose very exis­
tence 
is unknown to the abstracter at the 
time he issues his abstract, may not 
sue for the negligence of the letter 
in preparing it." 

In reaching this conclusion, the 
Court cited several cases where it 
was urged t h at if the Abstracter 
knew that it was the custom that 
abstracts were used for the purpose 
of making sales or loans, he was li­
able to an unknown party who did 
make a purchase or I o a n on the 
strength of the Abstract. The Court 
went on to say that in all of the 
cases where this was urged it was 
held that custom can explain but can­
not make a contract and that under 
such circumstances the u n k n own 
third party had no right of recovery.2 

Although the weight o.f authority 
is clear on this point, the Courts in 
some States immediately expanded 
the doctrine of privity of con­
tract by various fictions and in so 
doing held the ab tracter liable to a 
limited class of 3rd parties. 

In the case of Brown vs. Sims de­
cided in 1899 in the Supreme Court 
of Indiana and reported in 53 N. E. 
Reporter on page 779, the Court held 
an abstracter liable to a Mortgagee, 
who was not the applicant for the 
title service. The court arrived at its 
decision by virtue of statements by 
the abstracter to the Mortgagee and 
1 (80 Iowa 237 (45 NW Rep. 539) Thomas 

vs. Schee.) 
(See Hart McKillop Article ''Title In­
surance"- Title News- March, 1957.) 
(Chase vs. Heaney 70 Ill. 268.) 

2 (National Iron and Steel Co. vs. Hunt 
(1924) 312 Ill. 245 & others cited.) 



actual knowledge of the Abstracter 
as to the person relymg on the 
search. 

The Court went on to say "It is 
very well known that the owner of 
real estate seldom mcurs the expense 
of procuring an abstract of the title 
from an Abstracter except for the 
purpose of thereby furnishing infor­
mation to some third person or per­
sons who are to be influenced by the 
information thus provided. If the 
abstracter in all cases be responsible 
only to the person under whose em­
ployment he performs the service, it 
is manifest that the loss occasioned 
thereby must in many cases, if not 
in most cases, be remediless. Where 
the Abstracter has no knowledge that 
some person other than his employer 
will rely in a pecuniary transaction 
upon the correctness of the abstract, 
the general rule that his duty extends 
only to his employer must be main­
tained. How far exceptions ought to 
be countenanced we will not now 
undertake to say." 

In the Phoenix Title Case, the 
Court concluded that custom and 
usage could not make a contract 
where none existed. It is not hard 
to agree with this. However, in the 
case of Currie vs. Syndicate Des 
Cultivators reported in 1902 in 104 
Illinois Appellate on page 165, the 
Court stated "usage is a method of 
dealing adopted by those engaged in 
a particular vocation or trade, which 
acquires legal force because people 
make contracts with reference to it. 
The fundamental principal upon 
which the law as to usage is based 
is that it entered into and was part 
of the contract of the parties. Usage 
is evidence of the contract but cannot 
create a contract." The Court then 
said, "Custom is that length o.f usage 
which has become law." 

In 1899, when the Brown Case was 
decided the Court quoted the then 
familiar procedures w h e r e b y the 
seller (who really needs no service) 
orders the Abstract which the abs­
tracter knows is going to be relied 
upon by a 3rd party. This is still the 
common practice today. 

I submit that we having acquiesced 
in this usage for over a period of 60 
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years, this usage has become the law 
by custom. Further that our contract 
with our employer is in fact to pre­
pare an abstract in a skillful manner 
for his benefit and for the benefit of 
those with whom he may become 
linked in the chain of title to the real 
estate abstracted and who were in 
fact induced to accept the title rely­
ing upon the Abstract and the Abs­
tracter's reputation for skill and 
accuracy. 

When a seller contracts to sell 
realty and to deliver a merchantable 
abstract of title of that realty, to the 
contract purchaser, it is not the 
actual delivery which is the essence 
of this contract, but the Abstract and 
the title. Both must be merchantable. 
Hasn't the buyer complied with the 
maxim of "Buyer beware", by insist­
ing in the contract upon the delivery 
of an abstract from a reputable and 
skillful operator? 

I believe he has and that if such a 
case were properly argued in our 
courts today, an abstracter should 
properly be held liable for his errors 
and omissions to both his employer 
and those 3rd persons whom he 
might reasonably expect to rely 
thereon, and who in fact did rely 
thereon to their injury. In reality, 
this is our contract and therefore it 
is not a question of unknown 3rd 
party beneficiaries but rather what 
is the contract. We cannot hide be­
hind technicalities and hope to stay 
in business very long. 

I am not alone in this belief. In the 
Case of Bank vs. Ward 100 U. S. 195 
in a dissenting opinion delivered by 
Chief Justice Waite and concurred in 
by justices Swayne & Bradley, it was 
said, "if a lawyer employed to ex­
amine and certify to the recorded 
title of real property gives his client 
a certificate which he knows or 
ought to know, is to be used by the 
client in some business transaction 
with another person as evidence of 
the facts certified to, he is liable to 
such other person relying on his 
certificate for any loss resulting from 
his failure to find of record a con­
veyance affecting the title, which, by 
the use of ordinary professional care 
and skill, he might have found." 



Assuming therefore, that we may 
be liable to the world at large and 
for all time when we compile an 
abstract, we should be very careful 
when describing the property to 
which our search is limited. 

A search of the record implies not 
only an inquiry into the fact whether 
any instrument, purporting to pe a 
Deed, mortgage or other conveyance 
of land, is on record, but also as to 
the legal effect of such instruments 
as found of record.3 

When interpreting descriptions the 
Courts of this State hold a descrip­
tion sufficient if it can be identified 
by a competent surveyor with reason­
able certainty, either with or without 
the aid of extrinsic evidence.4 It is 
the duty of the Court to give mean­
ing to a Deed so far as the intention 
of the parties can be gathered there­
from.5 But since the doubt in the 
application of the descriptive portion 
of a Deed to the actual land con­
veyed usually arises from the latent 
ambiguity which has its origin in 
parole evidence, such ambiguities 
must be solved by the Courts in the 
same manner. By resorting to such 
parole evidence, the meaning is made 
clear and understandable.s 

Our duty as an abstracter is more 
stringent, however. The reasonable 
skill required of abstracters is meas­
ured as against the skill of other 
operators in his profession, rather 
than the skill of a reasonable man. 
This is tantamount to the highest 
degree of skill attainable.7 We should 
describe the property under exami­
nation in such a way as to negate the 
possibility of any ambiguity, either 
latent or patent. It must be our pur­
pose in describing the property abs­
tracted to eliminate all others from 
consideration and to point this out 
by appropriate notes or in such a 
way that it is clear and unmistakable 
to the Attorney examining our Abs­
tract. 

One very dangerous problem 
caused by poorly defined boundaries 
is that of overlapping descriptions. 
When dealing with metes and bounds 
descriptions, the danger seems to be 
so apparent that the surrounding 
reference Deeds are inserted by most 
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a.bstracters as a matter of course 
and captions are generally drawn 
very carefully referring to bound­
aries and monuments contained in 
the reference deeds. This is good 
practice. 

Overlaps may also be caused by 
reliance on surveys and plats. In the 
case of Westgate vs. Ohlmacher, 251 
Ill. 538 our Courts said "Nothing is 
better understood than that few of 
our early plats will stand the test of 
a careful and accurate survey without 
disclosing errors. This is as true of 
the Government Surveys as of any." 
Because of this situation there are 
hidden risks of which many are not 
aware. Let us assume, an owner of 
a quarter section purportedly con­
taining 160 acres as shown on the 
Government Survey decides to sell it 
off in halves. Since the consideration 
for the conveyance would usually be 
dependent upon acreage, it would be 
natural to see Deeds conveying the 
North 80 acres of the quarter Section 
to one purchaser and the South 80 
acres to another. If the quarter sec­
tion in fact has only 158 acres, the 
second conveyance will overlap upon 
the property first conveyed. The 
same problem exists in subdivisions 
of lots, blocks and smaller tracts. 

As an abstracter, we usually en­
counter the problem after the harm 
is done. When abstracting the second 
parcel conveyed, we should protect 
ourselves by inserting the earlier 
conveyance as a reference deed and 
following it with a note limiting our 
searches only to so much of the cap­
tion as does not fall within the tract 
first conveyed. 

The problem of overlap would not 
arise if the second conveyance had 
conveyed the entire quarter section, 
but excepted the property first con­
veyed or had conveyed out the North 
half and the South half respectively. 

But w hi l e conveyances of the 
North half and South half may elim­
inate the problem of overlap, they 

s (Lusk vs. Carlin (1843) 5 Ill. 395). 
4 (Schmitt vs. Heinz- S. Ill. 2nd 379-

1955). 
5 (360 Ill. 518--Brunotte vs. DeWltt-1935) 
s (Patterson vs. McClenathan 296 Ill. 475 
-Horn vs. Thompson-389 Ill. 176). 

7 (Parker vs. Platt 74 Ill. 430, Ritchey vs. 
West 23 Ill . 385.) 



may give rise to another problem. 
What is the intent of the parties? 

If the tract in question is irregular 
in shape and not a perfect rectangle 
or parallelogram, the description of 
the North half, although legally suf­
ficient as a description is ambiguous 
because the dividing line is not ex­
actly fixed. Are we talking about the 
North half as 

(a) measured along either or both 
side lot lines; 

or (b) by quantity 
or (c) by a line drawn at right 

angles to the altitude at the 
mid point in said altitude? 

All of these methods of determin­
ing the property conveyed are cor­
rect. The resolving factor is the 
intent of the parties. 

In still another situation, a descrip­
tion by halves is not clear. Supposing 
we find a government survey of frac­
tional Section 7, which shows 100 
acres in the Northwest 14, rather 
than the full 160 acres. A conveyance 
of the West lh of the Northwest 14 
will carry 20 acres while a convey· 
ance of the East lh will carry the 
full 80 acres.s 

When dealing with lots in business 
districts or other areas where the 
property when improved can be ex­
pected to be completely covered by 
the improvement, a further word of 
warning might be appropriate regard­
ing the use of descriptions of the 
North 1h and the South lh, even 
when lots appear regular, since by 
building to all lot lines, as the meas­
urements appear on a plat of the lot 
in question, a person may find him­
self in fact, overlapping upon the 
property of another. In this regard, 
the rule applied by the Courts in 
Illinois is that if there is a surplus 
or deficiency in the actual measure­
ments of a block, regardless of what 
the recorded plat shows, the surplus 
or deficiency is pro rated to all lots 
in the block. In the case of Nilson 
Bros. vs. Kahn, 314 Ill. 275, the Court 
held that since there was a pro­
ratable deficiency of 14 inches to the 
land of the complainant, and since, 
by reason of this deficiency, the 
plaintiff had in fact erected a wall on 
the land of the dffendants, the de-
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fendants were entitled to make use 
of the wall in the erection of their 
building. 

Any time we run into a descrip­
tion of this type, we should show 
reference deeds and devise appropri­
ate notes. Each case will be different 
so there can be no standard treat­
ment. 

Another common problem arises 
when a description uses a monument, 
containing width, such as a Street or 
Railroad right of way as one of the 
boundaries. We all know that in this 
type of a description, if no contrary 
intent appears on the face of the 
Deed, and no other circumstances 
refute the intent the monument is 
the center of the Street or right of 
way. However, the Public, as a whole, 
is not necessarily aware of this fact. 
Therefore, they often interpret a 
Deed which starts at a Street and 
runs West one hundred feet as giv­
ing them a hundred feet of usable 
land. We know that this is not how 
the Courts would construe this Deed. 
In the Deed I am about to read, this 
exact problem was apparent, and be­
cause of the small size of the tract 
involved, the pinpointing of this tract 
was of the greatest importance. This 
particular Deed was recorded Decem­
ber 29th, 1869, in Book 114 Deeds, 
Page 183, in the Recorder's Office of 
Kane County, Illinois. It conveyed a 
small tract of property which ob­
viously was of great value and im­
portance. The tract was roughly 12 
feet by 7 feet, rectangular in shape. 
The description used was as fol­
lows:- Commencing at a point 47 
feet North from Fox Street and 68 
feet West from Broadway on Lot 3, 
Block 12, running thence Westerly 
along J. C. James South line 12 feet 
to lands owned by William Treman 
and H. A. Albee, thence South along 
said Treman's and Albee's East line 
7 feet, thence Easterly parallel with 
J. C. James South line 12 feet, thence 
Northerly to the place of beginning. 
It appears from other portions of 
the Deed that the parties involved at 
that time had trouble in describing 

s (Clark on Surveying and boundaries. 
2nd Edn. Sec. No. 158.) 



the use of the tract as well as the 
boundaries. The Deed continues: The 
parties of the second part agree that 
they shall build or cause to be built 
a three story brick privy 4 feet by 
12 feet on said premises and that 
said privy should contain four dis­
tinct and separate apartments in each 
story, but that if said privy should 
not or could not be used as a privy 
for want of proper drainage or from 
any other cause, then in that case, 
the said premises were to revert to 
the parties of the first part. 

I don't think any one will argue 
with me when I state that the loca­
tion of everything described in this 
Deed should very definitely have 
been pinpointed. 

Another problem occurs when we 
find lot lines running to the center 
of abutting streets or streams. This 
is usually indicated on the plat by 
dotted lines extending the side lot 
lines into the street or stream. When 
this situation exists, descriptions di­
viding the lot must be carefully 
drawn to express the intention of the 
parties. 

It goes without saying that we 
must be as careful when describing 
exceptions from our captions as we 
are with any other description. 

I have tried to highlight a few of 
the situations where, unless constant 
vigilance is maintained, we may find 
ourselves in trouble. The abstracter 
limits his search only to those mat­
ters which affect the property de­
scribed on the caption of the Abs-

o (52 A. L. R. 1475.) 
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tract. In the greatest number of 
cases, however, we are asked to abs­
tract property as described in con­
veyances already in the record chain 
of title. Although an Abstract of Title 
is defective where the description of 
the land is inconsistent with the de­
scriptions contained in the convey­
ances included in the chain of title, 9 

an abstracter should feel free to con­
struct a caption which is consistent, 
(if not identical) with the descrip­
tions in the chain of title, but more 
important, a description which is con­
sistent with the expvessed intent of 
the parties. The title to realty de­
pends not only upon the public rec­
ords but also upon facts external to 
the records. We should, therefore, en­
deavor, when an order is placed to 
ascertain from the applicant the 
exact location and boundaries of the 
property which is intended to be 
abstracted. It then becomes the abs­
tracter's responsibility to develop a 
caption in a brief and unambiguous 
manner which caption should con­
form to the record and the intent of 
the parties. It is our duty to include 
recorded plats in their entirety, 
insert reference Deeds, and such 
abstracter's sketches and notes as 
may be necessary and appropriate to 
place the inexperienced on guard as 
to the potential problems involved in 
the particular case. 

Any thing less than this will be a 
failure to exercise the skill required 
of us and may very well result in 
liability. 



APPLICATIONS OF THE RULE AGAINST 
PERPETUITIES 

HOMER C. McDOWELL, Attorney 
Akro11, Ohio 

A few years ago I did some re­
search relative to the validity of a 
"limitation over" in connection with 
the conditions contained in a deed 
from A. and B. to the XYZ Church. 
The restrictions and provisions for 
forfeiture of title as contained in 
said deed were as follows:- "It is 
further understood and agreed that 
aforesaid Church the property here­
by conveyed, to have and to hold for 
the use of the XYZ Church, and upon 
the express conditions that no organ 
or other musical instrument be used 
in connection with the worship or to 
be kept on said premises; also that 
no fair, show or festival be held on 
or about said premises for entertain· 
ment or r a i s i n g money for the 
Church purposes, and that no society 
other than that of the XYZ Church, 
whatever their character shall be 
adopted by those using said premises. 
In the event of the introduction of 
any of the aforesaid items or any 
other not authorized by the The Tes· 
tament the title to said premises shall 
be forfeited and same shall be and 
become vested in the person or per­
sons of said XYZ Church who may 
be opposed to these things; and in 
the event of all the said congregation 
being in favor of any of these items 
the title of said property shall be for­
feited and vest in the nearest brother 
in the brotherhood-at-large who may 
be opposed to the items herein re­
ferred to. This preceding clause to 
obtain regardless of anything in this 
deed that might seem to the con­
trary." 

The XYZ Church outgrew the fa­
cilities of the Church building and 
had an offer from another Church for 
the purchase of the premises. But 
the purchasing Church :lid not 
want to take title to the premises un­
less the restrictions and provisions 
for forfeiture could be removed. 

A and B would have done anything 
in their power to remove the restric-
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tions and conditions, but as no right 
of re-entry or of reversion were re­
served to them in said deed it was 
considered that any conveyance from 
them would be of no effect. 

My brief on the subject, prepared 
for an attomey interested in the case, 
and which is written in the present 
tense and my beliefs as to what a 
court of equity would decree are as 
follows: "The question arises as to 
the nature of the conveyance created 
by said deed. There is no doubt but 
that a condition of some kind was 
created. Is it a condition subsequent 
or is it a conditional limitation? It 
seems to have more of the charac­
teristics of a conditional limitation 
than a condition subsequent. 

By common law, a condition sub­
sequent annexed to real estate can be 
reserved only to the grantor or de­
visor, and his heir s. (See 10 R.C.L. 
pg. 664) . In the instant case the 
grantors in said deed did not provide 
that the title would revert to them or 
their heirs, but did provide that upon 
the happening of certain events that 
the title would pass and be vested in 
certain persons other than the grant­
ors in said deed. One of the charac­
teristics of a conditional limitation 
is that, if the condition is not ful­
filled, the title will pass to a third 
person. (See Thompson on Real Prop­
erty, (Permanent Edition) Vol. 4, pg. 
706). Some of the expressions com­
monly used in creating a conditional 
limitation were not used in the deed. 
Generally, the words "so long as" or 
"until" are used in creating a condi· 
tiona! limitation. These words are 
not used as such in the above men­
tioned deed. However, it could easily 
be implied that it was the intention 
of the grantors in said deed that the 
Trustees of the XYZ Church should 
have title "so long as" they did not 
permit an organ on other musical in· 
strument to be used in connection 
with the worship. (The same could 



be stated with reference to the other 
conditions mentioned). 

If the condition in said deed should 
be construed as a conditional limita­
tion then nothing is required to be 
done by the person or persons en­
titled to take upon the non-fulfill­
ment of the conditions such as a re­
entry etc. Upon the happening of the 
.contingency, the estate passes to the 
person having the next expectant in­
terest, without entry or claim. (See 
Thompson on Real Property, (Per­
manent Edition) Vol. 4, pg. 706). 

Under the theory that the condi­
tions created by the above mentioned 
.deed is a conditional limitation the 
title never could vest in the person 
.or persons of said XYZ Church being 
in favor of the "items" mentioned in 
the conditions in said deed. For im­
mediately upon the happening of the 
contingencies mentioned in said deed 
the title would pass to the person or 
persons opposed to the "things" or 
"ite1ns" mentioned in the conditions. 
This would be true in all cases ex­
.cept "in the event of all the said con­
gregation being in favor of any of 
these "items" then the title would 
"vest in the nearest :brother in the 
brotherhood at large who may be op­
posed to the items herein referred 
to." It would seem highly improbable 
that if the creed of the XYZ Church 
is opposed to the "items" mentioned 
in the conditions of said deed that 
there ever would arise a case where 
''all the said congregation would be 
in favor of the item.s opposed by the 
'XYZ Church." 

It seems to the writer that it would 
be almost impossible to determine 
who might be the "nearest brother" 
in the brotherhood at large. It would 
seem to be so indefinite that it would 
be impossible of performance and 
would therefore be void. 

It will also be observed that the 
limitation o-ver is to the person or 
persons opposed to the "things" or 
''items" mentioned in the conditions. 
Tt would seem that it would be al­
most impossible to determine defi­
nitely who such person or persons 
might be and that the conditions 
would be void for uncertainty. 

It would also appear that the title 
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would vest in said person or persons 
as individuals and not as trustees for 
the Church Society. This, evidently, 
was not the intention of the grantors 
in said deed. Thompson on Real Prop­
erty (Permanent E'dition) Voi. 4 pg. 
706 states-

A condition followed by a limita­
tion over to a third person, in case 
the condition is not fulfilled, or there 
be a breach of it, is termed a condi­
tional limitation. A conditional limita­
tion is therefore of a mixed nature, 
partaking both of a condition and of 
a limitation; of a condition, because 
it defeats the e s tate previously 
limited; and of a limitation, because 
upon the happening of the contin­
gency, the estate passes to the per­
son having the next expectant inter­
est, without entry of claim. 

Thomspson on Real Property (Per­
manent Edition) Vol. 4 pg. 710, states 
the following: 

A grant to a religious society to 
hold so long as the society shall sup­
port certain specified doctrines, the 
deed reciting that when the land is 
devoted to other purposes "then the 
title of said society or its assigns 
shall forever cease" creates a deter­
minable fee. The grant in such case 
is not upon condition subsequent, and 
no re-entry is necessary; but by the 
terms of the grant the estate is to 
continue so long as the real estate 
.shall be devoted to the specified uses, 
and when it shall no longer be so 
devoted, then the estate will cease 
and determine by its own limitation. 
Cited, among others, 

First Universalist Society v. Boland, 
155 Mass. 171. 

The case of the First Universalist 
Society v. Boland, 155 Mass. 171, de­
cided in 1892, was an action by the 
the Church for specific performance 
of a contract of sale (of certain real 
estate) made by the Church Society 
with the defendant. The defendant 
claimed the church did not have good 
title to the premises. 

In 1854, Joseph D. Clark had con­
veyed the land to the Church Society 
by a deed which contained the follow­
ing provisions:-"to have and to hold 
to the said First Universalist Society 
and their assigns, so long as said 



real estate shall by said society or its 
assigns be devoted to the uses, in­
terests, and support of the Christian 
religion embraced in the Confession 
<Jf Faith adopted by the General Con­
vention of Universalists held at Win­
chester, New Hampshire, in the year 
1803. And when said real estate shall 
by said society or its assigns be di­
verted from the uses, interest, and 
support aforesaid to any other inter­
est, uses, or purposes than as afore­
said, then the title of said society or 
its assigns in the same shall forever 
cease, and be forever vested in the 
following named persons, and such 
persons shall be the legal representa­
tives of any of such persons at the 
time the same so vests as aforesaid 
in the following undivided parts and 
proportions, to wit: Stephen M. 
Whipple 140/ 1000, Alanson Cady 
140/ 1000, John F. Arnold 114/1000, 
Joseph D. Clark 70/ 1000 (Here fol­
lows the names of 37 others after 
each of which was placed a fraction 
in thousandths)". 

The Court held: That a qualified 
or determinable fee only was con­
veyed to the society, with a limita­
tion over which was void for remote­
ness, then leaving the possibility of 
a reverter in the grantor and his 
heirs; and that the society could not 
convey a clear title. 

It will be noted that in the Boland 
case, supra, in which the facts are 
similar to the instant case, the court 
held that the limitation over was 
void for remoteness. 
19 Amer. Jur. 579 states: 

It is well settled that an executory 
limitation tending to create a perpe­
tuity is in point of law void. The test 
by which to ascertain whether a lim­
itation over is void for remoteness 
is very simple. It does not depend on 
the character or nature of the con­
tingency or event upon which it is to 
take effect. The character or nature 
<Jf such contingency may be varied 
to any extent. But it turns on the 
s in g l e question, whether the pre­
scribed contingency or event may not 
arise until the time allowed by law 
within which the gift over must take 
effect. The future event or contin­
gency on which the limitation over 
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is to take effect must be such as 
must happen, if at all, within the 
period allowed by law. 
Cited: Church in Brattle Square v. 
Grant 3 Gray (Mass) 142. 

The case of Church in Brattle 
Square v. Grant, et al., 3 Gray 142 
(69 Mass.), decided in 1885, gives a 
very fine description of estates on 
condition, etc. In discussing the dif· 
ference between a fee on condition 
and a conditional limitation the court 
in the opinion says in regard to the 
possibility of reverter which is left 
in the grantor in a grant of a fee on 
condition the following: "The possi­
bility of reverter, being a vested in­
terest in real property, is capable at 
all times of being released to the per­
son holding the estate on condition, 
or his grantee, and, if so released, 
vests an absolute and indefeasible 
title thereto. The grant or devise of 
a fee on condition does not therefore 
fetter and tie up estates, so as to 
prevent their alienation, and thus 
contravene the policy of the new 
which aims to secure the free and 
unembarrassed disposition of r e a l 
property. It is otherwise with gifts 
or grants of estates in fee, with lim· 
itations over upon a condition or 
event of an uncertain or indetermi­
nate nature. 

The limitation over being executo· 
ry, and depending on a condition, 
or an event which may never happen, 
passes no vested interest or estate. 
It is impossible to ascertain in whom 
the ultimate right to the estate may 
vest, or whether it will ever vest at 
all, and therefore no conveyance or 
mode of alienation can pass an ab­
solute title, because it is wholly un· 
certain in whom the estate will vest 
on the happening of the event or 
breach of the condition upon which 
the ulterior gift is to take effect." 
The syllabus from which the facts 
can be inferred is as follows: 

A limitation by way of executory 
devise, which may possibly not take 
effect within the term of a life or 
lives in being at the death of the tes­
tator, and twenty-one years (adding, 
in case of a child then en ventre sa 
mere, about nine months) afterwards, 
is void, as too remote, and tending 



to create a perpetuity. A devise, sub­
ject to a conditional limitation void 
for remoteness, vests an absolute 
estate in the first taker. 

A house and land were devised to 
the deacons of a church, and their 
successors, forever, "upon this ex­
press condition and limitation, that 
is to say, that the minister or eldest 
minister of said church shall con­
stantly reside and dwell in said 
house, during such time as he is min­
ister of said church; and in case the 
same is not improved for this use 
only, I then declare this bequest to 
be void and of no force, and order 
that said house and land then revert 
to my estate, and I give the same to 
my nephew, J. H . and to his heirs 
forever." Held, that the devise over 
to J. H. and his heirs was a condition­
al limitation, and not upon condition; 
that it was void as being too remote; 
and that the deacons and their suc­
cessors took and absolute estate in 
fee. 

In the opinion, the Court states the 
following: 

If, therefore, a limitation is made 
to depend upon an event which may 
happen immediately after the death 
of the testator, but which may not 
occur until after the lapse of the pre­
scribed period (rule against perpetui­
ties) the limitation is void. 

The devise over to the heirs of J. 
H. is therefore void, as being too re­
mote. The event upon which the 
prior estate was to determine, and 
the gift over take effect, might or 
might not occur within a life or lives 
in being at the death of the testatrix, 
and twenty-one years thereafter. The 
limitation over is not made to take 
effect on an event which necessarily 
must happen at any fixed period of 
time, or even at all. 

(Note. The same situation exists 
in the instant case). 

The Court cites and follows Welch 
v. Foster 12 Mass. 97 in which case 
the grant was by a deed instead of 
a will. 

In the above case the church de­
cided it was expensive to maintain 
the house and land in question and 
wanted to sell the same. The heirs 
of J. H. claimed if a sale was made 
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the conditions would be broken and 
the house and land would be vested 
in them. 

Note: The above case would be 
very helpful in preparing a petition 
to declare a limiation to be void. 

70 C. J. S. 575 under the heading 
"Rule against Perpetuities" states 
the following: 

The rule is in force in all of the 
;iurisdictions in which the common 
law prevails except where modified 
or superseded by statute, and is the 
same both at law and in equity. 

It has sometimes been said that, in 
order to avoid ambiguity and to ex­
press more clearly the nature of the 
rule against perpetuities, it should 
more properly be designated the 
"rule against remoteness.'' 
At page 581 the following is stated. 

It is not sufficient that a future in­
terest may or probably will vest with­
in the limits of the rule against per­
petuities, nor on the other hand, is 
it necessary, in order to call for the 
application of the rule, that it will 
probably or certainly vest beyond 
such limits; a possibility that it may 
do so is fatal to its validity. 

The common law rule against per­
petuities which was applied in the 
case of Church in Brattle Square v. 
Grant, supra, is in effect in Ohio. 
R. C. Sec. 2131.08 (G.C. 10512-8) 
states in part the following: 

No interest in rea 1 or personal 
property shall be good unless it must 
vest, if at all, not later than twenty­
one years after a life or lives in be­
ing at the creation of the interest. 
X X X X. It is the intention by the 
adoption of this section to make ef­
fective in Ohio what is generally 
known as the c o m m on law rule 
against perpetuities. (Eff. Jan. 1, 
1932). 

I believe a court of equity could 
and would decree that the restric­
tions and conditions set forth in said 
deed, were imposed and created only 
to endure so long as the real estate 
was owned by the Trustees of the 
XYZ Church and that in case the real 
estate was sold by said Trustees the 
restrictions and conditions would not 
follow the land. 

I also believe that a court of equity 



will decree that the limiations over 
mentioned in said deed are void for 
remotness. 

I also believe that the decree in an 
action in equity, brought by the pre­
sent Trustees against the grantors in 
the above mentioned deed and a few 
persons who are o p p o sed to the 
things mentioned in the conditions 
including the minister and including 
some one who might represent the 
nearest brother in the brotherhood 
opposed to such thin g s, would be 
binding upon future members. (See 
the case of Graham v. Ransahous, 
post.) 

In the case of Graham v. Ransa­
hous, 11 O.C.C. (N.S.) 145, decided, 
March 23, 1908, by the Circuit Court 
for Scioto County and approved with­
out opinion on March 8, 1910 in 82 
O.S. 394, the court held: 

4. Where one of two existing fac­
tions in a church society, or 
the trustees or representatives 
of said such faction obtains a 
judgment of a court having ju­
risdiction of the parties and 
subject-matter against the oth­
er f a c t i o n , determining the 
rights and interests of said 
parties in and to the church 
property of such society, such 
judgment if unreversed is res 
adjudicata as to all matters so 
determined in all subsequent 
suits between said two factions 
so long as they continue sub­

stantially the same, and this is 
so notwithstanding the trus­
tees, representatives and indi­
vidual membership of said fac­
tions may change. 

14 Amer. Jr. 615 under the heading 
of "Duration" of restrictive coven­
ants states the following: 

The restrictions will not be con­
strued as extending for a longer pe­
riod of time than the nature of the 
circumstances and the purpose of 
their imposition would indicate as 
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reasonable for the duration of their 
enforcement without undue and in­
equitable prejudice to the property 
rights purchased and acquired by the 
original grantee and his successors 
in title, subject to the restrictive cov­
enants. 

Cited: Barton v. Moline Properties 
121 Fla. 683, 164 So. 551, 103 A.L.R. 
725. 

It would seem that an action in 
equity should be instituted by the 
present constituted trustees of the 
XYZ C h u r c h against the persons 
mentioned above to construe the con­
ditions set forth in said deed. 

If the Court should determine and 
decree that the condition mentioned 
is a conditional limitation and that 
the provisions relative to the vesting 
of title in the "person or persons of 
said XYZ Church who may be op­
posed to these things" or the nearest 
brother or the brotherhood at large 
are void for remoteness and that the 
restrictions and conditions mentioned 
in said deed should only operate so 
long as the premises are owned by 
the Trustees of said Church, then it 
would seem that the present Trustees 
could maintain an action to sell the 
premises in question free from the 
said restrictions and conditions. 

Note: An action in equity was had 
in which the Court found and decreed 
that the "limitation over" contained 
in the above mentioned deed was 
void for remoteness and that the 
XYZ Church was the holder of the 
fee simple title to the premises sub­
ject only to the restrictions in said 
deed and that the restrictions, be­
cause of the unusual nature thereof, 
should be operative only so long as 
the premises were owned by the XYZ 
Church. 

The names have been changed in 
the above brief to avoid any unnec­
essary publicity as to the Church in­
volved. 



COMING EVENTS 

Date Convention Place 

April 8-10 California Land Title Biltmore Hotel 
Association Phoenix, Arizona 

Aprilll-13 Oklahoma Title Association Western Hills Lodge 
Sequayah State Park 

April 17-19 Texas Title Association Brownsville, Texas 

April 27-29 Arkansas Land Title Asso- Arlington Hotel 
dation- 50th Anniversary Hot Springs, Ark. 

May 4-6 Iowa Title Association President Hotel, 
Waterloo, Iowa 

May 4-7 Atlantic Coast Regional Skytop Club 
Title Insurance Executives Skytop, Pennsylvania 

June 19-21 Colorado Title Association The Crags 
Estes Park, Colorado 

June 29-30 Michigan Title Association Grand Hotel 
Mackinac Island, Mich. 

August 1-2 Montana Title Association Helena, Montana 

Sept. 21-26 Annual Convention- Olympic Hotel 
American Title Association Seattle, ,Washington 

October 12-14 Nebraska Title Associa tion- Town House 
50th Anniversary Omaha, Nebraska 

November 3-6 Mortgage Bankers Associa- Conrad Hilton Hotel 
tion Convention Chicago, Illinois 
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TITLE NEWS, 1958 INDEX 

Article: 1957 Issue 

The Abstract Examiner (A Poem) ........................... ... .. .. ..... .. .. .. ..................... .. ... .............. .... :February 
Lawyers Title News 

Abstract Rates and Public Relations ....................... -............................... ... .... .............. .. ................... May 

Abstracters Licensing Laws-A Panel. .... .... .......... ............................................................. .December 
Marvin W. Wallace- Jerry W. McCarthy- Arthur L. Reppert 

Abstracters Section, Report of Chairman ..................................................................... .December 
lloyd Hughes 

Adverse Possession- Mistake in Boundary Disputes .... ........................ .......................... May 
Lewis A. Kann 

AMERICAN TITLE ASSOCIATION: 

Address of President-Elect... ...... ........ .. .. ........................................................................ .November 
Harold W. McLeran 

Report of National President... ........................ .......................................................... .November 
John D. Binkley 

Code of Ethics, American Title Association .... .. ...... ............ .. .. .. .... .. ................. February 

Committees, 1957-58 ..................... ... ..... ..... .............................. ... .. ...... .. .. .. .......... .November 

Fifty-first Annual Convention-
The American Title Association .......... ............................................... .. . ............... August 

Group Insurance Offered to American Title Association .. .. ....... .... ...... .July 
Clifford F. Gould 

Judiciary Committee, Report of Chairman ........ ...... ........ .... ...... .. ........................... .January 
F. W. Audrain 

Judiciary Committee, Report of Chairman ...................... ...................... ... ...... November 
F. W . Audrain 

Federal Legislative Committee, Report of Chairman .. ...... .......... .... .... ... .November 
Paul J. Wilkinson 

Officers, Board of Governors, 1957-1958 Administration ................. .November 

Officers, Executive Committees of Sections, 1957-1958 .............. .......... November 
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Article 1957 Issue 

Resolution Committee, Report of Chairman ........ .................. .. ...................... November 
Gordon W. Burlingame 

State Legislative Committee, Report of Chairman ....... 
John P. Turner 

.. .......... ... November 

Association Membership, Why I Value .................. . . ........... .. January 
Dick Phillips 

Business Outlook for 1957 ........ ........... .. .. ... .......... .. ............... .... ....... .................... ...... ... .. ...... .. ...... .... April 
Ernest J. Loebbecke 

A City Aicquires Tide to 7,000 Acres 
Tide and Trust Topics .............. .. ........................... .. .. ...... .. .. ............ ............. .... ................... February 

Closing the Deal .............. ............................................. ..... ............... .. ..... ...... ....... .. .. .. ............................. October 

Cutting Costs and Adding Income-A Panel.. ................ .. ................... .... .. .. .. December 
Alvin R. Robin Bruce G. van Leuwen 
Frances Elfstrand William A. Jacksort 

Easements, Some Decisions Concerning, Electric Power Line ....................... October 
Charles J. Beise 

Escrow, Project Closings ..... .... .. December 
Morton McDonald 

Even Unto the Periphery of the Sky ................ .. ........ ...................... ........ .. ......................... October 
Charles F. Fennell 

Federal Code Provisions-Their Effect on Tides .. ... .. .. ........................ ... .. .. . . .. .......... July 
A. Edmund Peterson William Wolfman 
Ray L. Potter F. W endell Audrain 

Introduction- The Federal Highway Program .............. .. . .......................................... June 
J. E. Sheridan 

Federal Highway Program, Participation Therein by Abstract 
and Tide Insurance Companies ........... ..... ................... .. ... ........................ ........ ................. .November 

Frank C. Balfour- A. Edmund Peterson-Clifton W. Enfield 

Federal Liens vs. State Liens .... .. ...... January 
William R. Kinney 

Federal Liens vs. State Liens ...................... .. .... . ........ ... ... .... ........................................ .... May 
Gordon M. Burlingame 

Federal Tax Liens, Nature and Scope of Their Efforts 
on Mortgage Foreclosures... .. .................. . .................................. April 

JV illiam F. Mosner 

20 



Article 

Government Tax Liens and Private Liens, Relative Priority ...... . 
Howard Tumilty 

Highway Laws Relating to Controlled Access Roads. 
Norman A. Erbe 

The Housing Marker in 1958 and Beyond.. ....... . ............ . 
Gm·don W. McKinley 

1957 Issue 
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Judicial Decision to Help an Abstracter, A. .. . .................................. .. ....... January 
L. f. Bowman 

Land Tides, The History of ...................... ...................... .. .................................. . . ................. .. ... July 
Miriam C. Milne 
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Perry W. Morton 
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James f. Brennan 
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Railroad Rights of Way, Title to Abandoned ............................................. September 
Golding Fairfield 
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William C. Shave 
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Daniel W. Rosencrans Arthur A. Anderson 
Samuel J. Some William A. Thuma 
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Pennsylvania "Title Policy" 

Title Course, A Tribute to ............... . . ............ . .January 
Prof. Russel D. Moore, III 
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Hart McKillop 

Title Insurance, History of .............. ........... . . ...... January 
William M . West 

Title Insurance Section, Report of Chairman .......... ............. ..... ....... . . ........... .December 
Ernest J. Loebbecke 

Title News, 1956 Index ............................................. .. .. .. January 

Title Plants, Problems and New Methods ... .. ................................. .December 
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William Zeckendorf 

Who Says So? ..................... . . .. .. Ma_y 
Stewart J. Roberts01z 
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In Five Colors 

AMERICAN TITLE ASSOCIATION 
EMBLEM DECALS 

• Actual size: 10 ¥.! x9 ¥.!. 

• Attractive five - color membership emblem. 

• Easily mounted on entrance door, windows, office partitions. 

• An expression of pride in your association. 

• Two dollars each - delivered. 

Order now from Headquarters 

AMERICAN TITLE ASSOCIATION 

3608 Guardian Building 

Detroit 26, Michigan 
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CODE OF ETHICS 
The American Title Association 

The foundation of the American 
heritage of personal Freedom is the 
widely allocated ownership and use 
of the land. Upon the furtherance of 
that heritage, depends the survival 
and growth of free institutions and 
of our civilization. The Land Title 
Profession is the instrumentality 
through which titles to land reach 
their highest accuracy and attain the 
widest distribution. 

The Title Profession having be­
come such a vital and integral part 
of our country's economy, there are 
imposed on each member of the 
American Title Association obliga­
tions above and beyond those cus­
tomarily required of participants in 
ordinary commercial pursuits and a 
code of ethics higher and purer than 
ordinarily considered acceptable in 
the market-place, to the fulfillment 
of which the Title Profession is dedi­
cated. Each member of the American 
Title Association shall be ever zeal­
ous to maintain and improve the 
quality of service in his chosen call­
ing, and shall assume personal re­
sponsibility for maintaining the high­
est possible standards of business 
practices, and to those purposes shall 
pledge observance and furtherance of 
the letter and spirit of the following 
Code of Ethics. 

FIRST 

Governed by the laws, customs and 
usages of the respective communities 
they serve, and with the realization 
that ready transferability results 
from accuracy and perfection of 
titles, members shall issue abstracts 
of title or policies of title insurance 
only after a complete and thorough 
investigation, founded on adequate 
records and 1 e arne d examination 
thereof, and shall otherwise so con­
duct their business that the needs of 
their customers shall be of para­
mount importance. 

SECOND 

Every member shall obtain and 
justifiably hold a reputation for hon­
esty and integrity, always standing 
sponsor for his work intellectually 
and financially. 

TIDRD 

Ever striving to serve the owners 
of interests in real estate, members 
shall endeavor (a) to facilitate trans­
fers of title by elimination of delays 
and unnecessary exceptions and (b) 
to make their services available in a 
manner which will encourage trans­
ferability of title, provide adequately 
for obligations which they assume in 
connection therewith and afford a 
fair return on the value of services 
rendered and capital employed. 

FOURTH 

Members shall support legislation 
throughout the country which is in 
the public interest and will unburden 
real estate from unnecessary restric­
tions and restraints on alienation. 

FIFI'H 

Members shall not engage in any 
practices detrimental to the public 
interest or to the continuing stability 
of the Title Profession. 

SIXTH 

Members shall support the organi­
zation and development of affiliated 
state title associations founded and 
maintained upon the Principles set 
forth in this Code of Ethics. 

SEVENTH 

Any matter of an alleged violation 
of the principles set forth in this Code 
of Ethics may be submitted to the 
Grievance Committee of the Ameri­
can Title Association. 


