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TITLE INSURANCE - LEGAL 

Proceedings in Meetings of Title Insurance, National 
Title Underwriters and Legal Sections-Joint Sessions 

(Continued from Vol. XXXI, No. 1) 

Title Insurance Upon Contractual and Leasehold Interests 

MEL YIN B. OGDEN 
Vice-President and Chief Title Officer, Title Insurance and Tmst Comapny, 

Los Angeles, California 

Let us first consider the matter of 
title insurance upon the interest in 
real property acquired by the pur
chaser under a contract of sale where
in A, owner of Blackacre, agrees to 
sell Blackacre to B for a specified 
purchase price payable in install
ments over a period of time and to 
execute a sufficient conveyance to B 
upon full performance of the con
tract. Such contracts are referred to 
variously as "contracts of sale," "con
tracts of sale and purchase," "agree
ments for purchase and sale," "in
stallment sales contracts," or "agree
ments to convey." Certain legal inci
dents of contracts of this nature 
should be considered in determining 

the insurability of contract interests. 
These incidents, according to the gen
eral rules followed in most jurisdic
tions, are as follows: 

Equitable Title 
(1) The contract passes to the pur

chaser the equitable ownership of the 
land, leaving the naked legal title in 
the seller for the purpose of secur
ing the payments due and other ob
ligations of the purchaser under the 
contract. 

Purchaser May Sell 
(2) The purchaser's interest (ie. , 

the equitable title) may be conveyed 
by him either by an assignment of 
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the contract or by a conveyance of 
the land. If the contract contains a 
covenant against assignment without 
the vendor's consent, the assignment 
still is valid as between the parties; 
the vendor may treat the assignment 
without consent as a breach of the 
contract or he may either expressly 
or by conduct waive the benefit of 
the covenant. 

Purchaser May Mortgage 
(3) The purchaser may mortgage 

or otherwise encumber his contract 
interest as an interest in real prop
erty. A mortgage on the land exe
cuted by the purchaser is a sufficient 
security instrument without need for 
an assignment of the contract. 

Subject to Liens 
(4) The extent to which the pur

chaser's interest is subject to money 
judgments, attachment, or execution 
depends upon the statutes · in each 
state. In California, a judgment is 
not a lien on the purchaser's interest. 
In any state, it may be assumed, such 
interest would be subject to federal 
tax liens. 

Vendor May Sell 
(5) The seller or vendor may like

wise convey the land which is the 
subject of the contract of sale, and 
such conveyance passes all of the 
vendor's rights, which include the 
legal title to the land and the right 
to receive the unpaid purchase money. 
The vendor may also assign only the 
vendor's interest under the contract, 
retaining in himself the legal title 
to the land, in which case the as
signee of the vendor's interest col
lects the future installments of the 
purchase price, but when the con
tract is performed the original ven
dor who retained legal title must con
vey title to the purchaser. 

Vendor May Mortgage 
(6) The vendor (seller) may also 

mortgage or otherwise create liens 
on his interest. A deed of trust, for 
instance, executed by the vendor on 
the land which is the subject of the 
contract operates to transfer as secur
ity the vendor's legal title and right 
to receive payments under the con
tract. Occasionally we find in Califor-

nia that one making a loan on the 
security of the vendor's interest will 
take only an assignment of the ven
dor's interest under the contract as 
collateral security to be foreclosed 
as a pledge, thus treating the ven
dor's interest as personal property 
only (a chose in action). This view 
of the vendor's interest disregards 
the fact that the vendor has the legal 
title. It is submitted that the proper 
procedure for encumbering the ven
dor's interest would contemplate a 
mortgage or deed of trust (where al
lowed in the particular state) on the 
land, supplemented by an assignment 
of the vendor's contract interest for 
the purpose of enabling the lender to 
collect payments due under the con
tract and apply such payments on the 
mortgage indebtedness. 

Subject of Leins 
(7) As to involuntary liens (e.g., 

a money judgment) against the ven· 
dar's interest, here again state law 
controls. In California, a money judg
ment, abstract of which has been re
corded, is a lien on the legal title and 
rights of the vendor. Upon execu
tion sale under the judgment, an 
execution purchaser with notice of 
the contract stands in the place of 
the original vendor, subject, of course, 
to the obligation to convey title to 
the vendee upon full performance of 
the contract. 

In connection with such money 
judgments against the vendor, what 
would you do in this case? The 
events, in chronological order, occur 
as follows: 

Contract of sale executed and re
corded. 

Judgment for money against ven
dor. 

Vendee completes payments under 
contract to vendor and receives deed 
in fulfillment of the contract. 

Vendee asks that his title be in
sured free of the judgment against 
the vendor, contending that the con
veyance related back to the execution 
of the contract and passed title clear 
of any intervening liens. 

With Knowledge 
We refused to ignore the judgment, 

relying upon a well reasoned Oregon 
decision (May vs. Emerson, 96 Pac. 
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454) to the effect that payments made 
by the purchaser to the vendor with 
actual knowledge of the judgment 
against the vendor were at the pur
chaser's peril and in such case the 
creditor's lien binds the land to the 
extent of the unpaid purchase money. 

Entitled to Deed 
(8) When the purchaser has ful

filled his obligations, he is entitled 
to a conveyance sufficient to pass 

the title free from encumbrances 
other than those specified in the con
tract. In the absence of any provi
sion for title, there is an implied 
condition that the title must be mar
ketable. Most contracts, of course, 
contain stipulations as to the condi
tion and proof of title. In California, 
the usual contract form utilized, one 
printed by the real estate associa
tion, calls for the vendor to furnish 
a policy of title insurance showing 
title in him subject only to encum
brances specified in the contract; 
however, and this is significant, there 
is no provision obligating the seller 
to produce any evidence of title when 
the contract is executed. 

Breach of Contract 
(9) Upon a purchaser's breach of 

the contract of sale, the vendor has 
his election to pursue one of a num
ber of legal remedies given by law 
r e.g., specific performance, stand on 
the contract and sue for damages, 
quiet title) or he may elect to declare 
a forfeiture of the purchaser's inter
est Forfeitures are usually covered 
by contract provisions for notice of 
intention to forfeit and a declaration 
of forfeiture if the purchaser fails 
to remedy the breach after a pre
scribed period. This aspect of con
tracts is outside the scope of our sub
ject and will not be considered fur
ther; however, you may be interested 
to know that our Supreme Court in 
California has recently seemingly re
pudiated a line of earlier decisions 
by holding forfeiture would not be 
decreed when it was not equitable to 
do so, regardless of the fact of an 
actual breach of the contract In 
the case referred to, the vendee made 
a payment by a check which was re
turned because of insufficient funds. 
The court apparently assumed that 

the vendee's unfamiliarity with the 
condition of his bank account was 
just an innocent mistake which would 
not justify forfeiture This decision 
has fortified the position of those 
title insurers in California who will 
not ignore a contract of record on the 
basis of forfeiture unless title is 
cleared by an appropriate relinquish
ment or judicial proceedings (e.g., 
quiet title decree). 

Insuring Contractual Interests 
With these preliminary observa

tions, we come now to the question 
of title insurance upon such contrac
tual interest Suppose, for example, 
a contract sufficient in form and exe
cution appears of record, the pur
chaser is transferring his equitable 
ownership by a sufficient deed or as
signment, and the new purchaser 
requests title insurance upon the con
tract interest he is acquiring. 

We will concede that this equitable 
interest of the purchaser is a proper 
subject of title insurance. Our main 
concern is as to the form of the pol
icy and the exception to be shown. 

At this point, I shall make what 
may seem to you to be an extraor
ainary confession. It is this: In Cali
fornia we have at present no form 
of title policy expressly designed to 
insure the purchaser under contract 
nor have we attempted to adapt 
standard forms to give such insur
ance. However, title insurance upon 
transfers of a purchaser's interest 
is rarely asked for. 

Let me describe briefly the circum
stances which give rise to this situa
tion. Some twenty-five years ago a 
substantial volume of title transfers 
were made under contracts of sale. 
A subdivider would convey his entire 
tract to a corporate trustee by a deed 
absolute in form but actually under 
a trust not disclosed of record. The 
subdivider would then find purchasers 
for the unimproved lots; a contract 
of sale was executed by the trustee 
and the purchaser; the contract was 
not recorded; the purchaser was giv
en a standard form policy issued for 
his benefit showing title vested in the 
corporate trustee; payments on the 
contract were made to the trustee; 
when the contract was fulfilled, the 
purchaser was given a deed from the 
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trustee and could, if he wished, ob· 
tain a policy, at his expense, showing 
title in his name. If, prior to perfor· 
mance of the contract, the purchaser 
wished to assign his contract interest, 
an assignment would be executed and 
deposited with the trustee but not re
corded; and, so far as I am aware, 
it was never the practice to obtain a 
tile report to see whether there were 
liens or encumbrances suffered or 
created by the purchaser making the 
assignment, though it would seem 
that such information would be im· 
portant to the new purchaser. If a 
purchaser defaulted under a contract, 
his interest was forfeited by notice 
pursuant to the terms of the con
tract, but no notice of such forfeiture 
was recorded. You can see how de· 
sirable this arrangement was to the 
subdivider; only rarely did evidence 
of the contract get of record; record 
title was maintained in a marketable 
condition. 

This method of selling land is sel· 
dom seen in California today. In 
modern subdivisions, the tract owner 
is a speculative builder who obtains 
construction loans, constructs im· 
provements, and conveys fee title by 
deed, subject to the existing mort
gage or deed of trust. 

Deed and Mortgage Back 
You might ask "How about individ· 

ual owners who sell land- is it not 
the custom, especially where the 
down payment is small, to sell on 
contract?" The answer is that, sub
ject to some exceptions, title trans
fers on credit are effected by a deed 
of the fee title and the taking back 
by the seller of a purchase money 
deed of trust. I would estimate that, 
selecting at random 1,000 title trans· 
fers in Los Angeles County, not more 
than five of such transactions would 
involve an installment contract of 
sale or an assignment of a contract 
interest. 

With this understanding of local 
conditions in California, you can ap· 
predate readily why title insurers 
in that state have not heretofore at
tempted to devise any special form 
of title policy which would provide 
proper protection for contract pur· 
chasers who, as stated, appear in only 
lh of 1% of title transactions. This 

does not mean, of course, that no 
title services are available for such 
purchasers under contract; a pur· 
chaser could gain reasonable assur· 
ance of the vendor's title by obtaining 
a letter title report or, better still, a 
policy issued for the purchaser's bene· 
fit showing the vendor's title. Or, 
the assignee of a contract interest 
could order a title report or policy 
and, upon his request, the name of 
the assignor could be run for federal 
tax liens, competency, and like mat· 
ters not shown by the property ac· 
counts. 

New Form 
In the last thirty days, however, a 

situation arose which suggested to 
title insurers in California the desir· 
ability of drafting either a new policy 
form or expanding present forms by 
indorsement to meet the needs of 
purchasers of contract interests. In 
California we have a state agency, 
the Department of Veterans' Affairs, 
which is authorized to purchase 
homes and farms, within designated 
value limitations, and sell the prop· 
erty to veterans under a contract of 
sale. When the department acquires 
the fee title, it obtains a policy insur· 
ing title in the department; the con· 
tract to sell to the veteran is usual· 
ly recorded after issuance of the pol· 
icy. Thereafter, suppose the pur
chaser desired to assign his contract 
interest to a new veteran purchaser 
who was acceptable to the depart· 
ment. An attorney for the depart
ment wrote to the California Land 
Title Association pointing out that 
the department desired to protect the 
new purchaser against possible en· 
cumbrances upon the assignor's in· 
terest by securing some form of title 
insurance-what was available? 

The Standard Forms Committee of 
the C.L.T.A. is presently considering 
ways of giving the title coverage re· 
quested. Several suggestions have 
been made which may be of interest 
to you: 

Method 
First, issue a Standard Coverage 

Owner's policy for the benefit of the 
department and the new contract pur
chaser, vesting title in the depart· 
ment and showing the contract and 
assignment thereof in Schedule B. 
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Then, add an indorsement to the pol
icy insuring against loss by reason 
of (1) any defect in the execution 
of the contract or assignment of con
tract shown in Schedule B, (2) any 
defect in, or lien or encumbrance on, 
the equitable title created by the con
tract. 

Second, issue the Standard Cover
age Owner's policy for the benefit of 
the department and the new pur
chaser, showing title vested in the 
department as to the legal title and 
in the new purchaser as to the equit
able title; show in Schedule B the 
terms, covenants, and provisions of 
the contract and the effect of any 
failure to comply therewith. 

These are just tentative proposals; 
our thoughts on the matter are not 
wholly clarified. 

Cumbersome 
Before leaving this subject of con

tracts, I wish to make one further 
comment. In my opinion, the install
ment real estate contract is a cum
bersome and hazardous mechanism 
for effecting title transfers, at least 
under the law and practice in Cali
fornia, and it is wholly unnecessary 
in view of the simple alternative of 
a deed and purchase money mort
gage or deed of trust. There is no 
conceivable advantage in such con
tract method to the purchaser and 
there are numerous disadvantages 
which he suffers; for example: (1) 
The interest of a contract purchaser 
is not readily salable or marketable ; 
the contract may restrict against as
signments without the vendor's con· 
sent; an assignment for a considera
tion greater than the original con
tract price may require the use of a 
subcontract, awkward and dangerous; 
the purchaser's interest, being sub
ject to forfeiture for breach, is not 
an attractive security to lenders. (2) 
The possibility that the purchaser 
who completes his payments may get 
no title at all, or a title subject to 
defects and encumbrances not con
templated. Even if the purchaser is 
sufficiently prudent to obtain title 
insurance before entering into the 
contract, he has no assurance that 
he will be able to acquire good title 
upon completion of the contract with
out involved court proceedings, e.g., 

the vendor may be incompetent, miss
ing, deceased, bankrupt; or there 
may be federal tax liens or other 
liens against the vendor which, 
though created after execution of the 
contract, must be cleared. 

Leaseholds 
This brings us to the second phase 

of our subject : Title insurance on 
leasehold interests. In this field we 
find that title insurance processes and 
coverage are fairly well developed. 
In California we have three types 
of leasehold coverage: 

Leasehold Form 
(1) C.L.T.A. Standard Coverage 

Leasehold Policy Form, which is is
sued for the benefit of the lessee or 
the mortgagee under a mortgage or 
deed of trust on a leasehold, or both, 
and insures any kind of valid lease 
other than an oil lease; (2) C.L.T.A. 
Leasehold Policy- A.T.A. Coverage, 
which policy, as the name indicates, 
gives a lender on the security of a 
leasehold the same coverage provid
ed in the American Title Association 
Loan Policy- Additional Coverage; 
(3) C.L.T.A. Oil Leasehold Form, de
signed for insurance of rights under 
oil leases. In addition, there ar e vari
ous indorsements under which the 
coverage of these policies can be ex
panded as required. 

The title processes invo}ved in the 
issuance of leasehold policies can be 
illustrated by considering two hypo
thetical cases, one concerning a com
mercial lease, the other an oil lease. 

Illustration 
Suppose that the fee owner of a 

store building enters into a lease 
with a corporate lessee in which he 
demises the property for a term of 
fifty years for the rental and upon the 
terms and conditions specified in the 
lease. The lessee executes a mort
gage or deed of trust upon the lease
hold estate in favor of an institution
al lender as security for a loan. The 
title insurer is requested to issue a 
C.L.T.A. Standard Coverage Lease
hold Policy for the benefit of the 
lessee and lender. The title search 
is completed, examined, and title 
found to vest in the lessor subject 
only to matters acceptable to the in-
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sured. The lease is then examined 
as to execution and validity. The 
essentials of a lease are found to be 
present: Names of contracting par· 
ties, operative words of transfer, suf
ficient description of premises leased, 
and agreement for rental to be paid 
at particular times during a term 
which is specified. The term of 50 
years is within the 99-year period al
lowed by statute for leases on town 
and city lots. The mortgage or deed 
of trust which describes the leasehold 
interest of the lessee is likewise exam
ined and found sufficient. It may be 
noted here that the leasehold, al· 
though for a fixed term of years and 
hence a chattel real, is an interest in 
real property, so that the leasehold 
can be encumbered in the same man· 
ner and by the same form of secur
ity instrument as for a fee interest. 

Parenthetically, it may be noted 
that there is a growing practice in 
California to record only a skeleton 
or short form lease which contains 
the essentials of a valid lease (i.e., 
parties, operative words of leasing, 
description, and term), but refers to 
the provisions of an unrecorded in
strument between the parties of spe
cified date for further particulars as 
to rents, etc. We regard such skele· 
ton leases as sufficient to create a 
leasehold, though usually the unre
corded instrument is also examined. 

Terms of Policy 
Let us now consider the terms of 

the policy which is issued after re
cording of the papers. It should be 
observed at this point that the title 
examination for issuance of the C.L. 
T.A. Standard Coverage Leasehold 
policy does not include a survey or 
inspection of the land or inquiry of 
parties in possession. By affirma
tive insurance provisions on the first 
page of the policy, the company in· 
sures the lessee against any loss 
which the insured shall sustain by 
reason of: 
"1. Title to the leasehold described in 

Schedule A being vested, at the 
date hereof, otherwise than as 
herein stated; or 

2. Any defect in, or lien or encum· 
brance on, the title to said lease
hold existing at the date hereof, 

not shown or referred to in Sched
ule B; or 

3. Priority, at the date hereof, over 
said leasehold, of any lien or en
cumbrance upon the land de
scribed in Schedule A, except as 
shown or referred to in Schedule 
B; or 

4. Unmarketability, at the date of 
recordation of the lease described 
in Schedule A, of the title of the 
lessor to said land, unless such 
unmarketability exists because of 
defects, liens, encumbrances, or 
other matters shown or referred 
to in Schedule B; or 

5. Any defect in the execution of any 
mortgage or deed of trust shown 
in Part Two of Schedule B secur
ing an indebtedness, the owner of 
which is insured by this policy, but 
only insofar as such defect affects 
the lien or charge of such mort· 
gage or deed of trust upon said 
leasehold; or 

6. Priority, at the date hereof, over 
any such mortgage or deed of 
trust, of any lien or encumbrance 
upon said leasehold, except as 
shown or referred to in Schedule 
B, such mortgage or deed of trust 
being shown in order of its prior· 
ity in Part Two of Schedule B; 

all subject, however, to Schedules A 
and B and the Stipulations herein, all 
of which schedules and stipulations 
are hereby made a part of this pol
icy." 

Validity of Lease 
At this point, it should be noted 

that no insurance is expressly given 
that the lease is duly executed or 
valid. We have had a few attorneys 
who objected to the absence of such 
statement. Our answer has been as 
follows: The lease creates an estate 
for years; the policy insures the title 
to such estate to be vested as stated 
in the policy and that such title is 
not defective; a policy on a fee title 
does not expressly insure the "execu· 
tion and validity" of the deeds which 
establish the insured title - why 
should any different approach be used 
when insuring an estate for years? 

Schedule A of the policy describes 
the leasehold by reference to the lease 
of record, gives the vesting of the 
leasehold title, and describes the land. 
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Sometimes, an attorney for the in
sured will ask that the policy also 
state the vesting of the fee title at 
the date of recordation of the lease; 
and in such case the vesting of the 
fee title is added to Schedule A. 

Schedule B 
Schedule B of the policy provides 

that the policy does not insure 
against loss by reason of: 
"1. Taxes or assessments which are 

not shown as existing liens by the 
records of any taxing agency or 
by the public records; and ease
ments, liens or encumbrances 
which are not shown by the public 
records. 

2. Rights or claims of persons in 
possession of said land which are 
not shown by the public records. 

3. Any facts, rights, interests, or 
claims w}).ich are not shown by the 
public records, but which could 
be ascertained by an inspection of 
said land, or by making inquiry of 
persons in possession thereof, or 
by making inquiry of the lessor, 
or by a correct survey. 

4. Mining claims, reservations in pat
ents, water rights, claims or title 
to water. 

5. Any laws, governmental acts or 
regulations, including but not lim
ited to zoning ordinances, restrict
ing, regulating or prohibiting the 
occupancy, use or enjoyment of 
the land or any improvement 
thereon, or any zoning ordinances 
prohibiting a reduction in the di
mensions or area, or separation 
in ownership, of any lot or parcel 
of land; or the effect of any viola
tion of any such restrictions, regu
lations or prohibitions. 

6. The effect of any failure to com
ply with the terms, covenants, and 
conditions of the lease described 
in Schedule A." 

Modi1ication by Endorsement 
If the insured wishes to have the 

policy coverage extended by deletion 
of one or more of the exceptions 
quoted above, such modification is ac
complished by indorsement attached 
to the policy. For example, if the 
insured furnishes a sufficient survey, 
an indorsement can be inserted in 

the policy deleting from the third 
exception the words "or by a correct 
survey." 

Suppose in the illustration we are 
discussing the lender had required 
title insurance under the "C.L.T.A. 
Leasehold Policy-A.T.A. Coverage." 
This type of policy contains no print
ed exceptions other than as to zoning 
and other governmental regulations. 
Here are the additional title processes 
required to issue such type of policy: 

Additional Title Processes 
(1) Examination of records of pub

lic agencies for any pending proceed
ings which might result in assess
ments for public improvements. 

(2) A survey of the land, includ
ing location of improvements thereon. 

(3) An inspection of the land, with 
special reference to physical aspects 
indicating possible easements, appar
ent and otherwise, encroachments, 
party wall rights, or any work which 
might result in mechanics' liens. 

(4) An inquiry of persons in pos
session as to their rights. This in
quiy is sometimes futile or virtually 
impossible. Suppose, for example, 
the improvement consists of an office 
building or even a super market oc
cupied by numerous concessions. We 
know that, theoretically at least, the 
possession of land by a person is no
tice of his rights and of any adverse 
claim of the person under whom he 
holds. We worry about the scrub 
woman on the tenth floor of the 
building who holds an unrecorded op
tion to purchase. But, since inquiry 
of every person in possession is not 
feasible, we usually follow the prac
tical course of getting statements 
from the lessee, the rental agent, or 
building manager, as to rights of 
parties in possession, and examine the 
lessee's file of subleases which pre
sumably explains tenancy rights. We 
are always hopeful, too, that our 
courts will follow the decision in New 
Jersey (Feld vs. Kantrowitz, 130 Atl. 
6) holding that a purchaser of an 
office building was not charged with 
notice of an unrecorded deed in favor 
of a person occupying an office in the 
building, apparently in a tenancy 
status, this modification of the notice 
by possession rule being regarded by 
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the court as justified under modern 
conditions. 

(5) An inquiry of the lessor un
der the lease as to the status of the 
lease, the existence of modification or 
other agreements not of record. 

Sesume 
This, gentlemen, is a brief resume 

of an exceedingly simple leasehold 
transaction. It takes no acQount of 
complications arising from transfers 
of the leasehold estate which may be 
assignments or may be subleases, or 
the splitting up of the leasehold or 
the reversion into lesser estates or 
interests recognized by law and trans
fers and encumbering of such lesser 
interests. And, I must add, if I de
scribed the most complex commer
cial or building lease situation within 
my experience, I am certain that it 
would seem simple to those title men 
in Chicago, New York, Miami, and 
other communities who have to 
wrestle with second subleases on par
cels of air space. 

While we title men in California 
must sit at the feet of our Eastern 
brethren when speaking of land and 
building leases generally, we will still 
insist that in one phase of leasehold 
insurance- oil leases-we have ven
tured forth where many wise title 
men have feared to tread. 

Precautions 
You might ask what factors must 

exist in order to justify title insur
ance upon oil interests and what spe
cial precautions must be observed. 
I will mention five of these factors: 

First: the law of oil and gas must 
have been so firmly established in 
the state that judicial precedent is 
found for every rule of title practice 
you follow. For many years the 
nature of the ownership of oil and 
gas was undetermined in California. 
Did the fee owner of land have abso
lute title to oil and gas in place as 
corporeal real property? The deci
sions in other states were in conflict. 

The California courts finally re
jected the oil in place theory, holding 
that what he does own is the exclu
sive right of his land to drill for oil 
and gas and to retain as his property 
all substances brought to the surface 
of the land. 

Real or Personal? 
Suppose that the landowner con

veys "50% of all oil and gas to be 
produced from Blackacre." Is the 
interest so conveyed, referred to as 
a "landowner's royalty" interest, real 
or personal property? Would the 
recording of such conveyance give 
the grantee of the right the protection 
of the recording laws? These doubts 
precluded title insurance upon land
owner's royalties until finally our 
courts held that the interest was a 
profit a prendre (a right to a part or 
product of the land) and therefore 
real property; that when A conveys 
to B 50% of all oil produced from 
Blackacre, A and B become tenants in 
common in the ownership of the oil. 
With this precedent, we then decided 
to insure landowner's royalties in 
proper cases. 

Nature of Lessee's Interest 
What is the nature of the lessee's 

interest under an oil and gas lease? 
The term of the lease is usually ex
pressed as "20 years and so long 
thereafter as oil is produced." This 
interest of the lessee for indefinite 
period is, the courts held, "an in
terest in real property in the nature 
of a profit a prendre, which is an in
corporeal hereditament." Suppose the 
lessee assigns the leasehold interest 
but reserves "10% of the oil pro
duced" under the lease. What is the 
nature of this reserved interest, called 
an "overriding royalty?" Is it mere
ly a right to the proceeds of the sale 
of the oil after it is produced and 
sold and hence personal property? 
If so, the recording of an assignment 
of the royalty would not impart con
structive notice to subsequent pur
chasers of the leasehold. This uncer
tainty was finally resolved by a hold
ing that such lessPe's royalty was a 
right to receive a share in production 
of oil and therefore a profit, an in
corporeal hereditament, an interest 
in real property. But, under this 
reasoning and by analogy to the rule 
established as to landowner's royal
ties, would it not follow that if A, 
lessee under an oil lease, assigns to 
B "10% of the oil to be produced" 
under the lease, then A and B are 
tenants in common in the ownership 
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of the lessee's rights under the lease. 
Suppose A had assigned, as often 
happens, fractional interests in pro
duction to perhaps 500 different per
sons. Could A thereafter surrender 
the lease without the consent of all 
of the holders of such fractional in-
terests? Our District Court of Ap
peals held that a tenancy in common 
was created and A could not alone 
surrender the lease. The decision 
was a blow to the oil industry. For
tunately, a hearing was granted by 
the State Supreme Court and the 
district court decision disapproved, 
the upper court holding that such 
royalty assignment did not create a 
tenancy in common where the as
signment did not evidence such in
tent and that the royalty interest was 
terminated by a surrender of the 
lease by the lessee alone, made in 
good faith and under the terms of 
the lease. With these precedents, les
see's royalty interests have been re
garded by some title insurers in Cali
fornia as insurable interests, provid
ed proper precautions are observed, 
especially with regard to the effect 
of any surrender of the lease. 

A Complete Check 
Second: Continuing with our con

sideration of the factors to be ob
served in title insurance upon oil 
lease interests, perhaps the most im
portant rule of title practice is this: 
Do not insure oil rights unless a com
plete re-examination of the titl e is 
made, back to the source of title or 
to some point where the insurer is 
positive as to the condition of title; 
do not rely upon office abstracts or 
take-offs, but examine the full context 
of every instrument in the chain of 
title; do not assume that any defects 
in the chain of title are cured neces
sarily by mere lapse of time; do not 
assume that "you know all of the 
law there is to know" or that such 
and such is the rule because when 
you started in the title business some
one told you that was the rule. 

Experiences 
Let me recount just a few of our 

experiences: 
(1) We were asked to issue an oil 

leasehold policy with a liability of 
two million dollars. The last policy 

issued was before the true oil value 
of the land had become known. It 
vested title in the insured owner as 
to the land except one-half of the oil. 
We made a re-examination of the title 
and found this situation: A, former 
owner of the entire fee title, conveyed 
the land to B "excepting % of the 
oil;" B conveyed the land to C, "ex
cepting % of the oil." Did the ex
ception in the deed from B to C ex
cept the same half which was ex
cepted in the deed from A, thus con
veying B's half to C, or did the deed 
except the half which B owned, or 
did the deed except one-half of the 
half which B owned (i.e., 1,4)? Ap
parently the title examiner making 
the examination for issuance of the 
last policy assumed that the deed 
from B did not carve out any addi· 
tiona! interest, but after research up
on the point we concluded that there 
was sufficient doubt to require a rule 
of title practice to the effect that 
where successive exceptions or res
ervations of this nature occur, it 
must be assumed for title insurance 
purposes that each grantor may have 
a reserved interest. 

Watch Minor Defects 
(2) Here is another illustration 

of what can happen when you under
take to insure oil interests: Oil was 
discovered upon a certain ranch com
prising grazing land formerly of no 
great value. The last insured owner 
had been in possession for about 15 
years (the statutory period in Cali
fornia for acquisition of adverse title 
is 5 years). A policy was issued in
suring an oil lease executed by this 
owner. An attack upon the title has 
been made by a man who claims un
der a former owner whose title was 
apparently divested by an order in 
bankruptcy made in the early 1930's. 
Our attorneys had examined the bank
ruptcy proceedings and found them 
wholly regular except for a technical 
discrepancy of an obviously minor 
nature which was passed. The pres
ent attack on the title is predicated 
upon this minor objection, it being as
serted that the bankruptcy order was 
void, that the property is still in the 
custody of the court, and that, such 
being the case, no adverse title could 
be asserted by our insured owner. 
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Our costs to date for attorneys' fees 
and expenses in defense against this 
attack, which we are satisfied is pure
ly abortive, have been substantial. 

Apportion Liability 
Third: The third factor to consider 

in insurance of oil interests is this: 
The value of the insured interest is 
likely to be far in excess of the pol
icy liability and a loss as to any por
tion of the land may result in a total 
loss under the policy. For example, 
we recently issued a policy with a 
liability of $5,000,000.00 covering five 
different leases on five parcels of 
land title to which was deraigned 
under different sources and chains of 
title. In view of the proven oil value 
of the land, a loss of title as to any 
one of the five parcels would un
doubtedly result in loss to the title 
insurer of the face amount of the 
policy. Therefore, we insisted in this 
case that the policy be issued with 
an indorsement apportioning liabil
ity, e.g., limiting liability to $1,000.-
000 as to each of the five parcels. 
This is a general rule of title prac· 
tice in issuing oil leasehold policies 
with large liabilities. 

Rights of United States 
Fourth: The fourth factor to be 

considered when insuring oil interests 
may be stated generally as follows: 
Where title to the land in question is 
derived through a patent or grant 
by the United States, it must be de
termined with certainty that no min
eral rights were retained by the 
United States. Some years ago we 
became aware of the fact that in 
1909 certain public lands were with
drawn from entry; that thereafter 
some of such lands were restored to 
entry with the qualification that all 
minerals were to be excepted in any 
patent; that some patents were is
sued without exception of minerals, 
presumably by oversight; and that 
certain government officials were 
contending that the government was 
not estopped to claim such minerals 
despite the failure to except them 
in the patent. We immediately made 
an examination of the land office rec
ords in Los Angeles and Washington 
with respect to every patent issued 
upon land in any county where we 

did business, and this investigation, 
together with our research as to the 
public land laws, enabled us to make 
postings upon the plant accounts as 
to the sufficiency of each patent and 
whether it should have contained an 
exception of minerals. Patents is
sued since this examination are also 
given special consideration. 

Potential Claims of Government 
I might add just one more example 

of the hazard arising from potential 
claims of the government to oil under 
public lands. You will recall the fa
mous case in the 1920's (West vs. 
Standard Oil Co., 278 U.S. 200, 73 L. 
Ed. 265) in which the government pre
vailed against the Standard Oil Co. 
as to the ownership of land worth 
many millions of dollars in Kettle
man Hills. The title claimed by 
Standard was derived through pat
ent from the State of California, the 
title of the state being based upon a 
grant under an 1853 Act of Congress, 
which act granted to the state the 
16th and 36th sections in each town· 
ship not mineral in character. The 
United States Supreme Court held 
that the land was known to be min
eral in character on January 16, 1903, 
the date when the survey of the land 
was approved by the surveyor gen
eral, and at which date such lands, if 
nonmineral, would vest in the state; 
that no title passed to the state. 

School Lands 
As a consequence of this holding, 

policies on school lands usually carry 
a special exception as to any claim or 
title of the United States, the state, 
or claimants thereunder, based upon 
the charge that the land was known 
to be mineral in character at the 
date of the survey. 

Public Lands 
Fifth: The fifth and last factor to 

be discussed is the necessity for spe
cial examining processes when insur
ing an oil leasehold created by a lease 
from the United States government 
on public lands. I will cover this 
point by just mentioning some of the 
rules of title practice stated in our 
C.L.T.A. Manual of title practices, as 
follows: (1) The records in the Bu· 
reau of Land Management in Wash-
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ington, D.C., and in Sacramento or 
Los Angeles must be included in the 
title examination or an appropriate 
exception made in the policy; (2) 
An exception must be shown as to the 
provisions of the Act of Congress 
approved February 25, 1920 (the so· 
called oil leasing act of 1920), and 
rules and regulations thereunder; (3) 

An exception must be made as to 
fissionable materials and helium; (4) 
An exception must be made as to 
mining claims unless a ground exam
ination and other investigation shows 
the nonexistence of such claims; (5) 
consideration must be given to the 
possibility of preferential rights to a 
lease existing in favor of patentees 
of the surface or mining claimants. 

Lien of Judgment Against a Joint Tenant 

PAUL J. WILKINSON 
Vice-P1·esident, The Title Guaratltee Co., Baltimore, Md. 

Mr. Chairman, Ladies, Gentlemen 
and Guests of the American Title 
Association. 

When Mr. Fairfield asked me to 
select my own topic for discussion, I 
accepted his invitation and chose a 
legal question which rarely arises 
but which interests me intensely, and 
upon which I have encountered much 
difference of opinion and very little 
legal writing and few court decisions. 
The subject will be the "Lien of Judg
ment Against a Joint Tenant." 

Before becoming too serious I want 
to tell you of the Virginia gentleman 
farmer who had invited Lord Beacon· 
brook, of the English nobility to 
visit with him in America. 

Upon receipt of his acceptance he 
busily instructed his servants in their 
duties and attitudes in the presence of 
such a distinguished visitor. He 
especially impressed upon his colored 
butler, Sam, the importance of this 
nobleman from the old country. The 
day of Lord Beaconbrook's arrival at 
the Virginia estate came, and he was 
welcomed in a manner befitting his 
position. Being somewhat worn out 
from his journey he retired early, 
and was not heard of until the follow
ing morning when he joined his host 
in the living room for a whiskey 
sour before breakfast. 

After the usual salutations he told 
his host that, although his room had 
been superb in every detail, he had 
been somewhat puzzled as to the 
number of small earthenware pots 
that had been in his room, explain-

ing that four were found beneath his 
bed and four more in other easily 
accessible parts of the room. His 
host was at a complete loss to ex
plain this, so inquired of his butler 
when he brought in the drinks to 
see if he could supply a reason. Sam 
replied very nervously, "Why, Mr. 
Will, I thought for sho that I was 
following' your orders kase didn't you 
tell me dat de Lord was de biggest 
peer in England." 

Origination 
Now England was the place from 

which most our Jaws originated and 
certainly the laws affecting tenancies 
of real property come down to us 
through the common law and vari
our statutes. We at this time are 
only interested in joint tenancy. 

Right of Survivor 
The most important feature of a 

joint tenancy, as distinguished from 
a tenancy in common, is the right of 
a surviving joint tenant to acquire 
the interest of a deceased joint ten
ant by survivorship. This right can
not be destroyed by the execution of 
a will, the operation of which would 
not take effect until death, but can 
be destroyed by voluntary or invol
untary action of the joint tenant. 

There is no doubt that a judgment 
recorded against one joint tenant 
can be executed upon and the inter
est of the joint tenant affected can 
be sold so as to destroy the joint 
estate. 
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Judgment Against One Joint Tenant 
It seems equally clear that the 

existence of a recorded judgment 
against one joint tenant could not 
affect the right of survivorship in 
event of his death prior to execution 
upon the judgment. 

Two questions naturally arise which 
are not simply answered. 

1-At what time after the filing 
of a writ of fieri facies with the sher
iff, pursuant to a judgment against 
one joint tenant, is the joint tenancy 
severed so as to enable the sheriff to 
sell the moiety of the judgment debt
or after his death? 

2-Does the conveyance of the 
property by all joint tenants prior 
to the execution and sale under a 
recorded judgment against one joint 
tenant destroy the right of the judg
ment creditor to proceed against the 
interest of the joint tenant which has 
passed into the hands of third per
sons? 

Judgment Creditor 
. It is probably correct to say that 
m most jurisdictions a judgment 
creditor is given the right to obtain 
satisfaction of his debt out of the 
lands of the debtor by execution; in 
other words, a judgment is a charge 
on the lands of the debtor_ This be
ing the case it would appear to me 
that no conveyance by the judgment 
debtor, either of his interest alone 
or jointly with his co-tenants, could 
?estroy the charge of the pre-existing 
Judgment upon his interest in the 
land. In my opinion, the right to 
follow the interest of the judgment 
debtor into the hands of a purchaser 
exists during the lifetime of the judg
n:ent det;>tor, for a purchaser takes 
title subJeCt to the same conditions 
upon which the sellers held the same. 

It is my belief that the mere issu
ance of an execution upon property 
o~ a joint tenant does not destroy the 
nght of survivorship, so that a sale 
after the joint tenant's death would 
not take the interest therein away 
from the survivor. 

By the Ontario Execution Act a 
writ of execution creates a charge 
on the land of the judgment debtor 
from the time of delivery of it to the 
sheriff. But the problem is, should 
such a statutory charge be regarded 

as alienation sufficient to destroy the 
right of survivorship, or should it be 
considered a mere burden on the 
property such as a rent charge or 
an easement leaving the right of sur
vivorship unaffected. Since no estate 
in the land is created it has been 
suggested that the charge created by 
the filing of the writ falls within the 
latter class and does not destroy the 
right of survivorship. Although one 
American case, Davidson vs. Hughes 
2 Yeates CPa.) 459 desided in 1799 
held that the delivery of the fi fa 
severed the joint tenancy, the present 
English and American positions tend 
toward the view that no severance 
is effected. 

Must Be Levy 

The only recent pertinent case 
which I was able to find was the case 
of "Ziegler vs. Bonnell" 126 Pac 2nd 
118 which held that until a levy is 
made upon a judgment the property 
is not affected by an execution. The 
opinion in that case quotes from 
"Thompson on Real Property (1929) 
Par 1717 saying, "The mere filing by 
a creditor of a joint tenant of a me
morial of his judgment in the regis
trar's office prior to the death of a 
joint tenant, judgment debtor, does 
not operate as a severance and the 
survivor takes. the whole free from 
the lien of the judgment," and further 
"when a creditor has a judgment 
lien against the interest of one joint 
tenant he can immediately execute 
and sell the interest of his judgment 
debtor, and thus sever the joint ten
ancy, or he can keep his lien alive 
and wait until the joint tenancy is 
terminated by the death of one of the 
joint tenants. If the judgment debtor 
survives, the judgment lien immedi
ately attaches to the entire property. 
If the judgment debtor is the first 
to die, then the lien is lost. If the 
creditor sits back to await this con
tingency, as respondent did in this 
case, he assumes the risk of losing 
his lien." 

In view of the above, it is my opin
ion that until there has been an ac
tual levy made by the sheriff upon 
the property of one joint tenant there 
can be no severance of the right of 
survivorship, but after the levy is 
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m~de the death of the joint tenant 
will not cast the title upon the sur
viving joint tenant so as to defeat 
the levy in favor of the judgment 

creditor, even though the sale by the 
sheriff had not been consummated 
at the time of the joint tenant's 
death. 

Reasons for Title Insurance 

SAMUEL 0. BATES 
Vice-President, Commerce Title Guaranty Co., Memphis, Tennessee 

Mr. Chairman and Ladies and Gen
tlemen of the Convention: 

There are many types of insurance 
which are recognized as of real value 
to the American system of life. While 
it is a comparatively new form of 
protection, title insurance has grown 
rapi~ly in this country. Today it is 
considered an economic necessity. 

Requirements of Lender 
All of the large lending companies 

require title insurance where their 
loans are made upon security of real 
estate. The purchaser of real estate 
frequently does not recognize the 
value of title insurance. He is a pros
pect that deserves the attention of all 
title companies. 

Protection 
All of us ar.e familiar with the 

phrase, "Title insurance gives the 
only guaranteed protection against 
real estate losses." It guarantees the 
ownership of property, regardless of 
forgeries, unrecorded wills, delin
quent taxes and undisclosed heirs. 
The cost of title insurance is not 
high.. It carries but one premium, 
and m this respect, it is different 
from other types of insurance. An 
owner's policy is effective so long as 
the person to whom it is issued can 
be held liable on the chain of war
ranty back to the effective date of 
the policy. It guarantees the great 
lending institutions that their loans 
are valid liens on the subject proper
ty. The mortgagee's policy is bind
ing for the duration of the loan. 
Every property owner and lender 
should protect their interest with 
title insurance. 

Strange 
It is astonishing that a man will 

provide a home for his family, insure 
it against loss by fire, carry life in
surance for the protection of his de
pendents, but completely ignore the 
possibility that his title to the land is 
defective. 

Moral Obligation 
Every title policy carries with i.t a 

moral obligation. In the Tennessee 
case of Shaver vs. Title Company, 
163 Tenn., 232 (1931) the liability of 
a title company was construed to be 
limited to six years from date of the 
issuance of the policy. This decision 
was based upon the section of the 
statute of limitations which says 
"contracts not otherwise specifically 
set forth." It held that the right of 
action began at the date of the negli
gent performance of the contract, 
and not when the error was discov
ered or the damage resulted. In this 
case there was an incorrect descrip
tion in the deed with respect to boun
daries. None of our title companies 
ever took advantage of this decision, 
and in 1947 secured the passage of an 
amendment to Sec. 8600 of the Code 
of 1932 by adding "Provided further, 
that the cause of action on title insur
ance policies, guaranteeing title to 
real estate, shall accrue on the date 
the loss or damage insured or guaran
teed against is sustained." 

Good Will 
Frequently title companies pay 

damages for which they could not 
possibly be held legally responsible. 
Our business is based upon good will 
and prompt payment of claims is be
lieved to be necessary towards creat
ing confidence of the public. Most of 
the payments which we make arise as 
the result of inaccuracy in descrip· 
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tion, encroachments, mechanic's liens, 
unsatisfactory judgments, etc. 

Restrictive Laws 
Existing laws restrict operation of 

title companies in many of the states 
to an extent which cannot be justi· 
fied. We believe that we should be 
permitted to draw all papers which 
are essential to the closing of a real 
estate transaction upon which we 
issue a policy of title insurance. 

Today title insurance companies in 
Tennessee are between the devil and 
the deep blue sea: The Insurance 
Commission says that our losses do 
not justify the premium which we 
charge and many lawyers constantly 
complain that we should charge more 
for our services, believing that if we 
did so, they would receive more title 
business. 

Obstacles 
All is not sunshine in Tennessee. 

We have our problems. Legal ob
stacles stand in the way of our con
duct of the title business. A corpor
ation may not lawfully engage in the 
practice of law. State ex rel. vs. Re
tail Credit Men's Association, 163 
Tenn., 450. We find no fault with 
this prohibition. But Chapter 30, Sec. 
1 of the Public Acts of 1935, Sec. 
7116.1 Williams Code, which under
takes to define the practice of law 
and the law business, has caused a 
great deal of confusion. The particu
lar provisions of this Act are: 

1- "The practice of law is the ap
pearance as an advocate in a repre
sentative capacity; or the drawing of 
papers, pleadings or documents; or 
the performance of any act in such 

capacity in connection with proceed
ings pending or prospective, before 
any court, commissioner, referee, or 
any body, board, committee or com
missioner, constituted by law as hav
ing authority to settle controversies. 

2--The 'law business' is the advis
ing or counseling for a valuable con
sideration of any person, firm, asso
ciation or corporation, as to any 
secular law, or the drawing of, or the 
assisting in the drawing for a valu
able consideration, of any paper, doc
ument or instrument affecting or re
lating to secular rights, or the doing 
of any act, for a valuable considera
tion in a representative capacity, ob
taining or tending to secure for any 
~erson, firm, association or corpora
tion, any property or property nghts 
whatsoever." 

Relief Needed 
Lawyers generally are coming to 

realize the importance of title insur
ance. They are fast becoming the 
best customers of the title insurance 
companies. In some sections of our 
state, 90 % of all real estate trans
actions are insured. In Memphis we 
have an understanding Bar Associa
tion, and the title companies are per
mitted to allow their attorneys to 
draw papers, with the attorney tak
ing the entire proceeds for the work. 
It is the thought of some of us that 
the Legislature should so amend the 
existing statutes as to allow the title 
companies to prepare deeds and other 
instruments essential to the transfer 
of title upon which they are to issue 
policies of insurance. 

Ultra Vires 
JOSEPHS. KNAPP, JR. 

Vice-President, Maryland Title Guara1ztee Co. , BallimOJ·e, Md. 

The subject Ultra Vires selected for 
me, was born at common law, regn
lated and interpreted by the Courts 
with more than usual confusion, 
enunciated by many jurists after 
peering into the crystal ball of re
search and now seems to be interred 
by the statutes of many states. Some 

have practically abolished the rule 
with but enough retention of life 
blood and sufficient heart beat to con
tinue its bare existence and perpetu
ate its memory in those jurisdictions. 

Trend 
This present trend is a victory for 
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business in overcoming the fear that 
corporations would usurp too much 
power and that consequently, the acts 
of a corporation should be restricted 
to the powers specifically granted by 
the state through the charter issued. 
The trend now however is to grant 
practically every conceivable power 
to the corporation by its charter and 
usually only bad draftsmanship of the 
charter of a private corporation will 
subject it to the violation of the ultra 
vires rule. Many states have statutes 
which confer practically unlimited 
powers to a private corporation. 

This discussion of the ultra vires 
rule will be limited to private corpor
ations and those not subject to special 
legislation. 

The term Ultra Vires has been so 
loosely used in court decisions and 
text books without regard to the 
strict meaning of the term that it is 
usually necessary to examine the 
facts of a particular case to deter
mine the sense in which the court 
has used the term in its decision. 

An Ultra Vires contract will be 
used herein in its strict construction 
as one not within the implied powers 
of the corporation as fixed by its 
charter, the statutes or the common 
law. Stated another way "contracts 
not positively forbidden but impliedly 
forbidden, because not expressly or 

' impliedly authorized." ' The term 
also includes contracts not within 
the purpose and scope of the privi
liges conferred by the charter and 
not pertaining to the objects for 
which the corporation was chartered 
and also contracts within the pur
poses contemplated by the articles of 
incorporation but beyond the limita
tions of the powers conferred by the 
charter.' 

Illegal acts or contracts are not to 
be confused with Ultra Vires acts as 
an Ultra Vires act need not be ex
pressly prohibited by the charter or 
by any statute nor in any sense be 
immoral or injurious to others or 
against public policy. An illegal act 
however may also be ultra vires and 
an ultra vires act may be an act 
which could lawfully be done by a 
natural person and may be even 
praiseworthy. 

Grounds for Doctrine 
The grounds for the ultra vires 

doctrine depending on the views of 
the particular court are "Want of 
corporate power to make the con
tract; illegality; notice of the limita
tion of the powers of the corporation 
as set forth in the charter or as fixed 
by statute; public policy and protec
tion of the right of stockholders." 
Courts which refuse to recognize the 
ultra vires doctrine, particularly 
where one party has performed, 
usually base their decisions on the 
principle of estoppel. 

The doctrine of ultra vires is not 
favored by the courts and they have 
no uniformity in the approach to 
their decisions or the result. 

Lack of Uniformity 
"Conflict, or at least confusion, in 

the decisions often results from (1) 
the lack of uniformity in the use of 
the term ultra vires (2) the failure 
to distinguish between fully and part
ly executed contracts and (3) the 
failure to agree on the basis of the 
doctrine of ultra vires. However, the 
statement often made, that hopeless 
confusion is found in the decisions 
is true only as to certain phases of 
the law of- ultra vires inasmuch as 
some of the rules governing ultra 
vires are well settled and now prac
tically undisputed. 

These settled rules include the fol
lowing: "1. A wholly executory con
tract, where ultra vires, cannot be 
enforced, nor can damages be recov
ered for its breach, unless impliedly 
authorized by recent statutes abolish
ing or limiting the doctrine of ultra 
vires. (2) A contract wholly executed 
on both sides, even though ultra vires, 
will not be set aside nor interfered 
with, as between the parties thereto, 
or persons whose rights are derived 
therefrom. (3) Recovery may be had 
on an implied contract for benefits 
received, where one party has per
formed and the other party has re
ceived the benefits of such perform
ance but refuses to perform on his 
or its side on the ground of ultra 
vires, even though the contract is 
ultra vires. The disputed questions 
may be classified as follows: (1) May 
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an ultra vires contract executed on 
one side, and the benefits received on 
the other side, be sued on, or must 
the action be one on an implied con
tract, merely to recover to the extent 
of the benefits receive. (2) When is a 
contract fully executed and when is 
it partly executory. (3) Is there a 
difference between transactions whol
ly beyond the authority of the corpor
ation under any circumstances and 
transactions in reference to a matter 
within the scope of the powers of the 
corporation but actually in excess of 
such powers and if so, what is the 
practical effect thereof." " 

Varying Principles 
Before discussing the application 

of the Ultra Vires rule as to contracts 
executed on both sides, contracts ex
ecutory on both sides and contracts 
executed on one side and executory 
on the other side it may be well to 
briefly consider the varying principles 
in the application of the rule which 
may generally be said to be three. 
First the federal rule which held that 
ultra vires contracts were void. This 
rule was followed by the federal 
courts until 1938, when the Supreme 
Court held in the case of Erie Rail
road Co. vs. Tompkins' that the fed
eral courts, in cases where jurisdic
tion was exercised because of divers
ity of citizenship, ... must apply the 
state law as declared by the highest 
state court because there is no federal 
common law and Congress has no 
power to declare substantive rules of 
common law.' Reference herein to 
the .federal rule will apply to the 
principle or interpretation of the ul
tra vires rule by the federal courts 
prior to the Tompkins case and the 
few states which apply this interpre
tation of the rule. This rule, however, 
may also be applied in some cases in
volving national banks.• Second the 
majority rule in which most courts 
hold that a corporation can do acts 
beyond its authority, the acts are 
therefore the act of the corporation 
and are not void and classify the 
rights and liabilities of the respective 
parties according to whether the con
tract is wholly executory, wholly 
executed or executed on one side only. 

Third States regulated by special sta
tutes such as Idaho, Louisiana, Cali
fornia, Ohio, Vermont, Alabama, Penn
sylvania, Illinois, Maryland and prob
ably other states whose statutes have 
not come to my attention as time 
would not permit the examination of 
the laws of each state. Most of these 
statutes are comparatively recent and 
are the result of the maze of copfiict
ingdecisions and the desire to abolish 
the rule of Ultra Vires as between the 
parties, as the rule has never been 
looked upon with favor and the bur
den of proof always attached to the 
party advancing or asserting the rule. 
As an illustration, Maryland by Chap
ter 135 of the Acts of 1951 repealed 
its existing corporation statute and 
enacted a new corporation act, Sec
tion 120 of which provides as follows 
as to defense of Ultra Vires. "No act 
of any corporation or transfer of real 
or personal property to or by a cor
poration shall be deemed invalid or 
unenforceable by reason of the fact 
that the corporation was without 
capacity or power to do such act or 
to make or receive such conveyance 
or transfer, unless such lack of capa
city or power is asserted. 

(1) In a proceeding by a stock
holder against the corporation to en
join the doing of any act or the trans
fer of real or personal property by or 
to the corporation. If the unauthor
ized act or transfer is being, or is to 
be performed or made pursuant to 
any contract to which the corporation 
is a party and if all of the parties 
to the contract are parties to the pro
ceeding, the court may set aside and 
enjoin the performance of such con
tract buf in so doing may allow to 
the corporation or to the other parties 
to the contract, as the case may be, 
compensation for the loss or damage 
sustained by either of them which 
may result from the action of the 
court in enjoining the performance of 
such contract, provided that antici
pated profits to be derived from the 
performance of the contract shall not 
be awarded by the court as a loss or 
damage sustained. 

(2) In a proceeding by the corpor
ation, whether acting directly or 
through a receiver, trustee, or other 
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legal representative, or through stock
holders in a representative suit, 
against the incumbent or former offi
cers or directors of the corporation. 

(3) In a proceeding by the Attorney 
General, as provided by this Article, 
for :forfeiture of the charter of the 
corporation or in a proceeding by the 
Attorney General to enjoin the cor
poration from the transaction of un
authorized business." 

No Enforcement 
Where a contract is executory on 

both sides it is well settled that the 
contract cannot be enforced by either 
party to the contract nor will damage 
lie to either party for the failure of 
the other to perform the contract.' 
The State of Kansas seems to be the 
only state holding contrary," and it 
may be possible that the rule may be 
held to be abolished by the Statutes 
of some of the states which limit the 
doctrine of Ultra Vires.• The rule 
applied to a contract to purchase 
property real or personal on an exec
utory contract is that neither party 
can enforce the contract or recover 
damages for its breach. It is im
material whether the corporation is 
the Vendor or Vendee.'" 

Conflict of Decision 
Contracts executed on one side 

have the usual conflict of decisions 
but can be classified as falling within 
one of three classes of decisions, first, 
the old federal rule which never pre
cluded one from urging the rule of 
Ultra Vires and voiding the contract," 
which however did not prevent the 
other party from suing on an implied 
contract. Second, the prevailing rule 
that such performance precludes the 
party who has received the benefit 
of the contract from urging the rule," 
this is generally known as the estop
pel rule, and Third , that if the con
tract is beyond the authority of the 
charter as would appear by an inspec
tion of the charter the rule cannot be 
urged but if it involved misuse of the 
corporate power the rule can be 
urged. In the general application of 
the rule to contracts executed on one 
side the resulting difference is one of 
procedure to some extent, under the 

majority rule the contract can be en
forced by under the old federal rule 
suit must be brought by or against 
the corporation on · an implied con
tract and while the contract cannot 
be specifically enforced the corpora
tion or other party cannot retain the 
benefits which it received. When a 
plea of Ultra Vires is made restitution 
must be made." 

An Ultra Vires contract which has 
been fully performed on both sides 
cannot be set aside by either party 
to the transaction, nor can an action 
be maintained to recover that which 
has been parted with. Neither a court 
of equity or law will interfere with 
such a contract. Where title has been 
taken by a corporation even though 
the holding is Ultra Vires the title 
cannot be attacked by the grantor or 
a person against whom proceeding 
may be brought in the course of own
ership for possession of the title, nor 
can title be attacked by the state un
less specifically provided for by sta
tute for forfeiture, unless by quo 
warranto proceedings. In cases how
ever where the amount of property 
which a corporation can hold is lim
ited or where authority must be ob
tained an ultra vires conveyance 
passes title to the corporation and no 
one but the state can object that the 
transfer was for an unauthorized pur
pose or that it was in excess of the 
powers conferred by the Charter to 
the corporation." It has been held 
that a transfer of property to a Rail
road Company cannot be questioned 
by persons claiming under the gran
tor on the ground that the right to 
operate oil and gas wells is beyond 
the charter powers." 

Corporation Titles 
Title acquired by a corporation 

even if it has exceeded its powers can 
be conveyed by the Corporation sub
ject to the right of the state, which 
is forfeiture only if provided by the 
statute of the state, or proceedings to 
forfeit the Charter. " A conveyance 
by a Vendor who previously conveyed 
to a corporation passes no title 
against the corporation," and a cor
poration which acquires title under 
an ultra vires ·conveyance may pass 
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title to another, nor does title revert 
to the grantor of an ultra vires con
veyance to a corporation upon dis
solution of the corporation.'" Nor can 
a creditor of a grantor, subject the 
property of a corporation purchaser 
on an ultra vires transfer to the debts 
of the grantor.'" Upon transfer of title 
to a corporation even though ultra 
vires the corporation has every right 
of ownership of the land, subject only 
to the right of the state heretofore 
stated, it may bring actions of eject
ment, trespass or actions for damages 
for injuries to property in the posses
sion of the corporation, actions to en
join interference with the use of the 
land or to protect the enjoyment of 
an easement in the land by enjoining 
the disturbance thereof, proceedings 
to remove a cloud on title, actions 
for rent where the property has been 
leased and specific performance pro
ceedings of a contract fo purchase the 
building."' 

Bequests to Corporations 
There is a difference between an 

ultra vires devise or bequest to a cor
poration and an ultra vires convey
ance. The conveyance places title in 
the corporation whereas a bequest 
requires an act to be done by an ex
ecutor to accomplish the purpose and 
the courts will not require such act. 
A devise is void unless authorized by 
the Statue of Wills and where devise 
is so authorized but is ultra vires 
under the powers of the corporation 
there cannot be said to be a definite 
rule as the courts of the various 
states do not agree. Some courts hold 
that the title vests in the corporation 
and is valid against every person but 
the state, other courts have held the 
conveyance principle does not apply 
and the divise is void and title to the 
land vests in the residuary devises." 

Contracts partly performed on both 
sides present difficulty of applying 
the rule but usually if the contract 
can be separated that is the part per
formed by both, from the unper
formed portion, this part will be r-e 
garded as an executory contract and 
not enforceable. It has been stated 
that the execution and delivery of a 
bill of sale and deed where possession 

has not been surrendered did not con
stitute an executed contract," and 
likewise that specific performance of 
an ultra vires lease would not be 
enforced for payment of rent by the 
corporation which acted as lessee 
without power to do so because it was 
a continuing contract.'" However it 
has been held that the repurchase 
clause of a contract would be en
forced against a corporation which 
had received and retained the pro
ceeds of an ultra vires sale of land 
by it." 

Mortgages and Leases 
Mortgages and leases present the 

question of whether they are wholly 
executed or partly executed contracts. 
Sometimes they have been held to be 
a fully executed contract and some
times under the same circumstances 
they have been held merely a partly 
executed contract. Where a suit is 
brought to foreclose a mortgage the 
question of ultra vires is generally 
decided according to the rule pre
vailing on contracts executed on one 
side only, in which case, the defense 
of Ultra Vires will not prevail against 
a mortgage foreclosure brought by 
the corporation where the defendant 
has received the benefits of the mort
gage or in a case brought against 
the corporation where it has received 
the benefits. 

Bonds 
Bonds secured by an ultra vires 

mortgage are not necessarily ultra 
vires." It was also held that although 
a reservation of a right to charge a 
greater rate of interest after delin
quency than is permitted by the Home 
Owners Loan Act, may be ultra vires, 
a mortgage made by Home Owners 
Loan Corporation with such reserva
tion was enforceable to the extent 
of Ute rate of interest permitted by 
the act.'" 

Mortgages ar e sometimes consi
dered as conveyances so that an ultra 
vires mortgage to a corporation 
comes within the rule as to executed 
contracts such as deeds and the like 
so in cases where a national bank 
has taken real-estate security for a 
debt simultaneously contracted, in 
violation of the provision of the fed-
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era! statutes, the transaction is not 
void which would enable the borrower 
to defeat recovery but the bank is 
subject to accounting to the govern
ment for the violation of the bank 
powers." In cases of ultra vires mort
gages by corporations as mortgagors 
some courts have held that the mort
gage is void and the corporation it
self or its receiver or persons claim
ing under it by a later valid deed or 
mortgage may set up the invalidity 
by law or equity."' This is the rule 
where the mortgagor is a quasi public 
corporation and where the mortgage 
is not only ultra vires but is against 
public policy. The accepted opinion 
is however that if a mortgage is not 
against public policy, the mortgagor 
cannot plead ultra vires when it has 
received the benefit of the mortgage 
and it cannot defeat foreclosure par
ticularly if it can be said that the 
mortgage has been fully executed on 
both sides.211 

Valid Mortgage 
It has been held that a corporation 

will not be permitted to dispute a 
mortgage which is otherwise valid 
but which violated a statute prohibit
ing mining corporations from encum
bering principal machinery without 
the stockholders approval, and the 
stockholders alone can avoid such 
mortgages."" 

Leases 
A lease which has been followed by 

a transfer of possession to the lessee 
and payment of rent by the lessee is 
undoubtedly an executed agreement 
for the portion of the time covered 
by the payment of rent but after the 
expiration of the term for which the 
rent has been fully paid, it is doubtful 
if the lease can be considered other 
than a contract partly performed on 
both sides and thus be considered as 
an executory contract for such addi
tional period. The lease for such per
iod as the tennant occupies and the 
rent thus earned but has not been 
paid will be considered as a contract 
fully executed on one side. There are 
decisions bofu in the federal and state 
courts treating the lease as a wholly 
executed contract. 

Jurisdictional 
It seems useless to refer to many 

of the numerous cases involving 
leases, as the decisions for any prac
tical purpose must be considered in 
the jurisdiction to which they apply. 
I believe however that it can be safely 
said that in most cases, leases will 
not be disturbed because they are 
ultra vires unless illegal or against 
public policy, and the lessee will be 
liable for the use of the property for 
the period occupied by it either as 
rent or for the fair value of occu· 
pancy and that a tenant under an 
ultra vires lease may abandon it at 
will and the lessee will not be liable 
for the future rent provided for in 
the lease. 

While this decision may not be fol
lowed in other jurisdictions it has 
been held that under a ten year lease 
providing for the right of the tenant 
to renew, the landlord could not set 
up the defense of ultra vires where 
the tenant had paid the rent for the 
ten year period, as this payment con
stituted the consideration for the re
newal and prevented the contract 
from being executory."' 

Improvements Pursuant to Terms 
In another case the court refused 

to allow the plea of ultra vires on a 
lease from a corporation to tenant 
who made improvements pursuant to 
option in lease to purchase.'" 

No Rescission 
In other cases both the supreme 

court of the United States and a state 
court have held that lessors (Railroad 
Companies in both cases) could not 
rescind ultra vires leases where the 
lessee objects after the tenants were 
in possession and had complied with 
all the covenants and the lessor had 
enjoyed benefit." · 

Only by the State 
It has also been held that where 

a statute requires a corporation to 
sell property within five years when 
not used for corporate purposes that 
a lease of said property for ten years 
can only be attacked by the state.'" 
However where a statute requires the 
procurement of a license as a condi-
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tion to doing business a least taken 
prior thereto has been held to be void 
and not capable of ratification by the 
corporation."' 

Abuse of Power 
In applying the doctrine of ultra 

vires many courts distinguish between 
transactions wholly beyond the scope 
and authority of a corporation and 
transactions which are within the 
scope and power of the corporation to 
perform for some circumstances but 
which in the particular case under 
consideration is beyond and in excess 
of the power of the corporation be
cause of the purpose for which the 
act is performed. These cases are acts 
in which there has been an al;mse in 
the use of the power rather than a 
lack of power to act. As an illustra
tion a corporation authorized by its 
charter to buy and sell real estate and 
construct houses and other structures 
would not have authority to issue 
policies of title insurance so this act 
would be beyond the scope and 
authority and implied powers of the 
corporation but the same corporation 
would have authority to buy the 
necessary office equipment for use in 
its real estate and building business 
but the purchase of office equipment 
for use in the business of title insur
ance would be an abuse of its power 
to purchase. 

Pranary or Secondary 
Some references are made as to the 

distinction between a contract ultra 
vires in a primary and secondary 
sense. A contract ultra vires in a 
primary sense is not within the scope 
and powers of the corporation for any 
purposes or circumstances. While a 
contract which is ultra vires in a 
secondary sense is one which the cor
poration ·has power and authority to 
do but with respect to the particular 
transaction under consideration there 
is some irregularity or defect in the 
exercise of the power or some undis
closed circumstance affecting the par
ticular transaction under considera
tion. "" Usually these contracts are 
good as between the parties and the 
plea of ultra vires cannot be set up 
by the corporation particularly where 

the contract has been performed by 
the other party and the corporation 
has received benefits therunder pro
vided the other party had no knowl
edge of the misuse of power by the 
corporation and did not actually parti
cipate in such misuse. Likewise the 
other party cannot set up the misuse 
or abuse of power by the corporation 
in making the contract. The decision 
to the above effect are based on one 
of two grounds, either that only the 
state can raise the question or, an 
estoppel arising from receipt of bene
fits from the performance of the con
tract by the other party."' 

Knowledge 
In considering an ultra vires abuse 

of power the most important fact 
seems to depend on the participation 
in the abuse by the other party to 
the transactions, that is, the extent of 
notice or knowledge to him of the 
intended abuse of power by the cor
poration. Even the federal court prior 
to Erie R. R.vs. Tomkins had refused 
to allow the plea of ultra vires by a 
corporation on an executory contract, 
where the other contracting party 
had no knowledge of the intended 
misuse by the corporation, when the 
contract was entered into and the 
action was against the corporation 
for damages for breach of contract."" 
Knowledge of the abuse of power 
by the corporation will not be pre
sumed to the party so dealing with it 
and if there is any possibility that 
the transaction is within the scope 
and power of the corporation the 
party so dealing with the corporation 
has a right to presume that the trans
action is for that purpose. It has been 
stated that the proper test is whether 
there is anything in the transaction 
calculated to excite the suspicion or 
apprise the party dealing with the 
corporation that the use was to be 
for a purpose not connected with the 
business of the corporation."' The 
burden of proof is on the party alleg
ing the ultra vires use in excess of 
the corporate powers where the con
tract on its face appears to be within 
the powers of the corporation.•• 
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No Knowledge 
In contract executed on one side, 

in cases of an abuse of power, the 
federal courts under its former rule 
and many jurisdictions applying that 
rule have held that the plea of ultra 
vires is not applicable where the other 
party to the contract had no knowl
edge of the intended misuse by the 
corporation'" because the transaction 
is neither malum in se nor malum 
prohibitum. 

Wholly executed contracts cannot 
be rescinded, for instance, if a corpor
ation has power to purchase real es
tate for specific purposes and it 
bought real estate and used it for 
other purposes, the Vendor cannot ob
tain a rescission of the contract." It 
has also been held that where a cor
poration had authority to purchase 
property but entered into a contract 
to purchase property for an unauthor
ized purpose without the knowledge 
of the sellor that the corporation was 
liable for the purchase price." It has 
also been held that a lease may be 
enforced against a corporation where 
it had the power to lease property but 
used the leased property for an ultra 
vires purpose."' 

Restoration of Benefits 
Even in jurisdictions where the 

courts favor the rule of ultra vi~es as 
a defense there is an implied contract 
to restore benefits received in the 
case of an ultra vires contract. This 
doctrine is not inconsistant with any 
doctrine which prevents the enforce
ment of an ultra vires contract. It is 
well settled that a party to an ultra 
vires contract cannot repudiate it 
without making restitution. It has 
been stated that, "However the con
tractual power of a corporation may 
be limited under its charter, there is 
no limitation of its power to make 
restitution to the other party whose 
money or property it has obtained 
through an unauthorized contract, 
nor as a corporation, is it exempted 
from the common obligation to do 
justice which binds individuals, for 
this duty rests upon all persons alike, 
whether natural or artificial." " 

As an illustration where a corpora
tion uses another's property under an 

ultra vires lease an action may be 
maintained to recover the value of 
the use and occupation on an inplied 
contract, even in those jurisdictions 
in which an action cannot be main
tained for the rent due under the 
lease:'• 

Conclusion 
In conclusion, I wish to say, that as 

indicated in the beginning this dis
cussion has been general as to the 
principles involved in the application 
of the ultra vires rule without con
sideration to its application in any 
particular state or to the statute 
thereof. 

'Tourtelot vs . Whltehead 9 N.D. 467, 479-
84. N.W. 8. 

'Am e rican Southern Nat Bk. vs. Smith 170 
Ky. 512-186 S.W. 482. 
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Sec. 3411 (Permanent Edition). 

'Erie Railroad Co. vs. Tompkins 304 U.S. 
64. 
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court-Herbert vs. Sullivan 123 fed . 477. 
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(2cl) 340. 
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- 3 N.W. (2d) 844. 
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-92 Su. 754. 

' 6Barron vs. McKinnon 196 Feel. 933; Metro
polltan Trust Co. of New York vs . Mc
Kinnon 172 Fed. 846-Com. vs. New York 
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tis vs. Maryland Baptist Union Amo. 176 
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of Poor or Balto. 79 Md. 434, 32 AU. 1052 
for cases of other states see Fletcher on 
Corporations Vol. 7 Sec. 3525. 

r'McCutcheon vs. Merz Capsule Co. 71 Fed. 
787, 795. 

"Pennsylvania R. Co. vs. St. Louis A. & T. 
R. Co. 118 u.s. 290. 

"Docking vs. Rifs (Kan.) 284 Pac. 391. 
"Illinois Trust & Savs. Bk. vs. Paciflc Ry. 

Co. 117 Cal. 332-49 Pac. 197. 
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447. 
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.. Inc. 65 Ohio App. 513-30 N.E. (2d) 85-
Aiken vs. Stewart 120 Cal. App. 38,-18 
(2d) 988. 

"'Gallop vs. Pring 108 Col 277-116 P (2d) 
202. 
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man 172 Mo. App. 549-156 S.W. 791. 

"Mutual Life Ins. Co. of N.Y. vs. Stephens 
214 N.Y. 488-108 N.E. 856. 

"'St. Louis v. and T. H. R. Co. vs. Terre 
Haute and I. R. Co.-145 U.S. 393; 12 Sup. 
Ct. 953. This case seems in conflict with 
decisions of same court in Thomas vs. 
West Jersey R. Co. 101 U.S. 71 which held 
a n ultra vires lease void-Pittsburgh, 
J. E. and E. R. Co. vs. Altoona and B. C. 

R. Company 196 Pa. St. 452-46 Atl. 431. 
"Dearborn Truck Co. vs. Staver Motor Car 

Co. 219 Ill. App. 295. 
'~Robinson vs. Contra Costa County B. & 

L. Assn. Cal. App. 296 Pac. 922. 

'"Mares vs. Janutka 196 Minn. 87-264 
N.W. 222. 

"'Hartford Deposit Co. vs. Rector 92 Ill. 
App. 175, 181-Edkman vs. Chicago B. & 
0. R. Co. 169 Ill. 312-48 N.E. 496--Har
mony Way Bridge Co. vs. Leathers 353 
Ill. 378, 394-187 N.E. 432, 438 following 
Kadesh vs. Garden City Equitable L. & B. 
Assn. 151 Ill. 531-38 N.E. 236. 

"'Colorado Spring Co. vs. Am. Pub. Co. 97 
Fed. 843, 849. 

~•J. P. Morgan & Co. vs. Hall & Lyon Co. 
34 R.I. 273-83 Atl. 113. 

·••James Eva Estate vs. Meua Co. 40 Cal. 
App. 515-181 Pac. 415-Bankers Trust 
a nd Audit Ct. vs. Hanover Nat Bk. of 
N.Y. 35 Ga. App. 619-134 S.E. 195-Todd 
vs. Temple Hospital Assn. Inc. 96 Cal. 
App. 42-273 Pac. 595-U.S. Industrial 
Alcohol Ct. vs. Distilling Co. 89 N.J. Eq. 
177-104 Atl. 216. 

·"Standard Furniture Co. vs. Smith 32 Fed. 
(2d) 176--Gibson vs. Kansas City Refin
ing Co. 32 Fed. (2d) 658-Grand Valley 
Water User's Assn. vs. Zumbrum 272 
Fed. 943, 948. 

'12Barrow vs. Nashville & c. Turnpike Co. 
9 Humph (Tenn.) 304 . 

"'Chesapeake & 0. Ry. Co. vs. McKell 209 
Fed. 514, 518-McKell vs. Chesapeake & 
0. Ry. Co. 186 Fed. 39, 49. 

·"Brewer & Hoffman Brewing Co. vs. Bod
die 181 Ill . 622-55 N.E. 49. 

"'Am. U. Tel. Co. vs. Union Pac. Ry. Co. 1 
Fed. 745-1 McCrary 188. 

••Lake Villa Co-op. Assn. vs. Western 
Dairy Co. 247 Ill. App. 496--Brunswick 
Gas Light Co. vs. United Gas Fuel & 
Light Co.- 85 Me. 532-27 Atl. 525-Man
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Void As Against Voidable 

WHARTON T. FUNK 
President, Lawyers Title lnsurmzce Corp., Seattle, Jj::' as b. 

The decisions of our courts insofar 
as they attempt to construe the 
terms "void" and "voidable" are 
fraught with uncertanties and con
taminated with confusion. 

When Ed Dwyer first informed me 
that I was to be on this program he 
advised that I was to talk on the rule 
in Shelley's Case. For quite some 
time he allowed me to labor under 
the misapprehension that I was to de
liver a lecture on that rule. After 
quite some time, and a considerable 
amount of kidding, I was advised 
that the true topic for my discussion 
was to be "Void as Against Voidable." 
I thought at the time that the change 
would result in a more interesting 
and beneficial discussion. But after 
examining numerous decisions and 
texts on the question I am not so 
sure but that we could evolve more 
useful and definite rules from the de
cisions pertaining to the rule in 
Shelley's Case than we could from 
the decisions concerning the terms 
"void" and "voidable". Nevertheless, 
I will try to make the discussion of 
this topic as interesting as possible 
by reviewing some of the cases which 
I have read and perhaps closing with 
a few general principles which I feel 
might be useful to us in the examina
tion of titles for title insurance pur· 
poses. I am not unmindful, however, 
of the dangers of using broad, gen
eral terms and formulating general 
rules. As an example of that danger 
I might cite an occurrence which 
took place at Fort MacArthur this 
summer while I was on active duty 
in the Army, attending a school for 
military government officers. (There 
were about five hundred of us there 
and, of course, there was quite a bit 
of marching in formation and stand
ing in formation for reveille and re
treat. The Commanding Officer was 
very desirous of having the uniforms 
worn by all officers as nearly alike 
as possible.) There were several 
former paratroop officers attending 

the school. And, as many of you have 
probably observed, paratroopers wear 
the trousers of their uniform tucked 
into the tops of their boots. They are 
quite anxious to preserve this cus
tom in order to call public attention 
to the fact that they are paratroop
ers, and therefore, more rugged in
dividuals than the average soldier. 
But paratrooper or no paratrooper, 
our Commanding Officer wanted to 
preserve uniformity to the fullest ex
tent in his command, so he an
nounced to the entire formation one 
morning that: 

"All personnel would wear their 
pants on the outside of their boots 
or shoes." 
Now that was a very clear, general 

order, not susceptible of more than 
one meaning. But, he overlooked the 
fact that its application might not 
produce uniform results. He had for
gotten that we had about fifteen 
WAC officers a tending the school. 
So, if I announce any general rules 
I will be very careful to see that they 
are not only clear and unambiguous, 
but that they may be applied equally 
in all circumstances. 

Definition 
I think that most of the courts will 

agree that, strictly construed, the 
word "void" means: 
"without legal efficacy; incapable 
of being enforced by law; having· 
no legal or binding force." (Kinney 
vs. Lundy, 89 Pacific, Arizona, 496; 
Southern Pacific Company vs. In
dustrial Commission, 91 Pacific 
2nd, Arizona, 701). 

or, as another court stated it: 
"that which is void is without vital
ity or legal effect." 
It is likewise pretty well settled 

that "voidable" means: 
"having some effect, but liable to 
be made void by one of the parties 
to the transaction, or a third per
son." 
In connection with a voidable act 
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perhaps the first question you think 
of is: 

"Is a voidable act a valid and sub
sisting act until it is rendered void 
by someone entitled to take that 
action, or, is it a void act until 
some act of ratification on the part 
of the person entitled to ratify or 
disaffirm?" 

I found an Illinois case in which 
that very issue was determined; and 
it was decided that a voidable act is 
a valid and subsisting one until some 
act is taken by the person entitled to 
disaffirm. In that particular case, the 
decree of the court voided the act, 
but held that it was a valid and sub
sisting act until the date of the first 
step taken by the party entit_led_ to 
disaffirm toward the final adJUdiCa
tion of the invalidity of the act. I 
think it is quite generally agreed that 
a thing that is voidable continues to 
subsist until rescinded by one of the 
parties entitled to rescind. There is 
not much difficulty in arriving at a 
definition of the two terms, but the 
confusion results from both the 
courts and the legislatures using the 
"void" when in fact "voidable" was 
intended, and in the courts attempt
ing to arrive at a decision . as ~o 
whether the legislature, when 1t sa1d 
void, meant void in its strict sense or 
merely voidable. 

Intent 
An excellent statement of the con

fusion existing as far back as 1907 on 
this subject is found in the case of 
Kinney vs. Lundy, 89 Pacific, Arizona, 
496 citing cases from New Hamp
shi;e Indiana, New York, Missouri, 
Wisc~nsin, Iowa, Kansas, Michigan 
and the United States Supreme Court, 
as follows: 

"It is the common practice of both 
legislatures and courts to make use 
of the word "void" as interchange
able with, and having the sal?e 
meaning, as "voidable" and w1th 
substantially the same force and 
effect and it is not only proper but 
it is the duty of the court to inter
pret the meaning of . the word 
either strictly or more liberally as 
the intent shall appear." 

Equity 
Another good example of the con

fused state of the law on this subject 
is a Texas decision construing the 
effect of a trustee's sale under a deed 
of trust where there had been no de
fault. The court held that the trus
tee's deed was absolutely void, but 
notwithstanding that fact, held that 
those who took title to or liens on 
land acquired in good faith from the 
grantee of the trustee acquired good 
title as against the trustor. The 
court stated: 
"That this is so not on the theory 
that title actually passed, but rath
er on the theory that the trustor, 
by execution of the deed of trust, 
made it create the appearance of 
good title, and it would be inequit
able to permit the trustor now to 
show otherwise." 
(Slaughter vs. Qualls, 162 South
west 2nd, (Texas), 672.) 
I cite this case as a shining ex

ample of the contamination that I 
mentioned in the beginning, for after 
holding the deed absolutely void the 
court went ahead and arrived at a 
result exactly the same as the result 
would have been had they declared 
the deed merely voidable. 

Fraud 
Now, some instances where the 

courts have construed the word 
"void" to mean merely "voidable". I 
think most of you are familiar with 
the statute of frauds. In many states 
the word "void" is used in the sta
tute of frauds in somewhat the fol
lowing language: 
"In the following cases the agree
ment is void unless the same or 
some note or memorandum there
of expressing the consideration be 
in writing and subscribed by the 
party to be charged." 

Against Public Policy 
An Oregon court, after citing many 

authorities states that the term 
"void" is frequently used where 
"voidable" is intended and held that 
a contract in respect to real estate is 
not like a gambling contract or other 
illegal contracts, void as against pub· 
lie policy. 
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Only as to the State 
In our own State of Washington 

we have a constitutional prohibition 
against an alien owning land. The 
clause reads as follows: 

"And all conveyances of lands here
after made to any alien directly or 
in trust for such alien shall be 
void, etc." 
Our courts have held that a con

veyance to an alien was void only as 
to the state, and then only when at
tacked by the state and that if the 
alien has conveyed the title to one 
capable of taking title an indefeas
ible title passed. It is therefore quite 
obvious that the net result of the 
decision is that a deed to an alien is 
voidable and not void. (Oregon Mort
gage Company vs. Carstens, 47 Pa
cific, 421; Abrahams vs. State, 88 Pa
cific, 327.) 

Another example is a sale in vio
lation of the Bulk Sales Law which, 
under the law is stated to be void. 
The courts hold that this means void 
only as to creditors, and if the vend
or's debts are paid, the sale cannot 
be interfered with. The net effect, 
of course, is that the sale in viola
tion of the law is merely voidable. 
An early leading case involving con
tracts in violation of, or prohibited 
by statute, is the United States Su
preme Court Case of Harris vs. Run
nels, 53 U.S., page 79, 13 Law Edition, 
901, which was a case involving the 
sale of a slave which in some man
ner violated a State Statute. The Su
preme Court said: 

"A contract in contravention of sta
tute or forbidden by statute must 
be examined in its entirety to de
termine whether the legislature 
meant void." 

Strict Meaning 
I tried to see if I could find some 

cases in which the courts have actual
ly held the word void to mean void 
in its strict and narrow meaning. I 
found very few. I found some cases 
dealing with the validity of mar
riages contracted prior to the finality 
of a prior divorce. Under the sta
tutes declaring such marriage to be 
void, the decisions held that in this 
instance the legislature meant "void 

ab initio" and absolutely void. I 
found cases to that effect in Okla
homa, Kansas, Oregon and Washing
ton. See Hall vs. Baylous, 69 ALR, 
527. 

Judicial Sales 
I think that the most important 

aspect of this subject of "Void as 
Against Voidable" is its application 
to judicial sales of real estate. We, 
in the title insurance business, are 
called upon every day to pass upon 
the validity of judicial sales of real 
estate; that is, judicial sales of all 
types, and it is in this field of our 
endeavor that we most frequently 
exercise our discretion in determin
ing or deciding whether a sale is void 
in the strict sense or merely voidable. 
And it is in this respect that the most 
interesting legal problems arise. 

Freeman in his book on "Void Ju-
dicial Sales", says: 
"Void sales, whether execution or 
judicial, may for convenience of 
treatment be divided into two 
classes. First, those which are void 
because the court had no authority 
to enter the judgment or order of 
sale. Second, those which, though 
based upon a valid judgment or 
order of sale, are invalid from 
some vice in the subsequent pro
ceedings, or because the judgment 
or order has lost its original force 
by appeal, lapse of time, satisfac
tion, or some other adequate cause. 
The word "void" though apparently 
free from ambiguity is employed 
in various s ens e s. Accurately 
speaking, a thing is not void unless 
it has no force or effect whatever. 
A conveyance cannot be said to be 
utterly void unless it is of no ef
fect whatever and is incapable of 
confirmation or ratification. 
Another test of a void act or deed 
is that every stranger may take ad
vantage of it, but not of a voidable 
one. Again, a thing may be void in 
several degrees. First, void so as if 
never done to all purposes, so that 
all persons may take advantage 
thereof; second, void to some pur
poses only; third, so void by opera
tion of law that he that will have 
benefit of it may make it good." 
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To my way of thinking an act which 
may be ratified or confirmed and 
thus made good should not be called 
"void" but should be called "void
able". 

Relatively Void 
I found one court case which in

jected a new idea into this already 
confused subject. It called the act 
relatively void, meaning that the act 
was void in relation only to the 
rights of one particular set of indi
viduals. But of what importance is 
this matter to the everyday problems 
we run across in the examination of 
titles? Well, in a period of a very 
short time in almost every office 
where titles are examined, I will 
venture to say that errors will be 
discovered in court proceedings run
ning the gamut all the way from 
those which result in the failure of 
the court to acquire jurisdiction over 
the parties or the subject matter 
down to minor errors in descriptions 
and other irregularities in published 
notices. When these errors are dis
covered, it is highly important that 
the examiner know which of them 
can be waived safely and which are 
fatal to the validity of the proceed-
ings. 

Completely Void 
I found very few situations which 

the courts treated as resulting in a 
completely void sale construed in its 
narrow sense. In other words, one 
which is a complete nullity. I found 
that in some states where, at an ad
ministrator, guardian or trustee's 
sale the administrator, guardian or 
trustee buys the property individual
ly, either directly or indirectly, the 
courts treat that sale as wholly void 
and one which cannot be ratified. The 
result is based in those states upon 
public policy, as one court said: 

"The rule rests upon public policy, 
and such a purchase will not be 
permitted in any case however 
honest the circumstances for the 
general interest of the public re
quires it to be destroyed in every 
instance. From general policy and 
not from any peculiar imputation 
of fraud, a trustee shall remain a 
trustee to all intents and purposes." 

The leading cases supporting this 
rule may be found in the State of 
New York. I found an early case in 
our own State of Washington which 
follows this rule. (Dormitzer vs. 
German Savings & Loan Society, 23 
Washington, 133), decided in 1900. 
But to emphasize the confusion that 
exists in this subject, even in the de
cisions within the same state, let me 
cite the case of Miller vs. Winslow, 
70 Washington, page 401, decided in 
1912 which was an action in which 
the prior owner of a piece of real 
estate was attempting to set aside 
an execution sale by a sheriff, at 
which sale he, the sheriff, in his own 
individual right, purchased the prop
erty, in which the court said: 
"The weight of authority seems to 
sustain the proposition that a sale 
to a disqualified person is not, in 
the absence of a statute, void, but 
is voidable. We understand the 
word void when used in connection 
with judicial sales, prohibited un
der a statute, to mean a nullity, 
or something that cannot be rati
fied. On the other hand, the word 
voidable used in this connection 
means that it may be avoided at 
the suit of the interested party, but 
is nevertheless subject to ratifica
tion which may be made to appear 
by showing the lapse of time or the 
acceptance of benefits." 

The court then held that the sale had 
been challenged within a reasonable 
length of time in proper proceedings 
and set the sale aside. 

Sales by Administratrix 
In another case which arose in our 

state over the effect of a sale by an 
administratrix to herself, the court 
said: 
"Whether the sale was void or void
able, it is unnecessary to determine 
as there are no intervening pur
chasers in good faith for value." 

Delapole vs Lindley, 118 Washing
ton, 393, which is another clear indi
cation that such a sale is not void 
but merely voidable. In many situa
tions lapse of time can be treated as 
a ratification of a voidable act. For 
instance, the general rule is that fail
ure to appoint a guardian ad litem 
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to represent a minor at some court 
hearing does not result in a wholly 
void order, but one that is purely 
voidable. Under these circumstances 
a minor is allowed a reasonable 
length of time after attaining the 
age of majority to ratify or disaffirm 
what has been done. Generally speak
ing though, I take a rather dim view 
of insuring titles where we are com
pelled to rely upon estoppel based 
only upon the passage of time. There 
is no proof that the situation had 
been brought to the attention of the 
interested parties. I would much pre
fer to base my action upon some act 
pel'formed by the interested parties 
from which an estoppel can be pre
sumed, or some act which would in 
effect amount to a ratification. 

Property of Minor 
An interesting question arises 

where the property of a minor is sold 
pursuant to proceedings which may 
be considered void, but following the 
sale the proceeds are paid in to the 
guardianship funds and are used for 
the benefit of the minor, either for 
his care and support or for invest
ment in other property. Perhaps the 
weight of authority supports the de
nial of the existence of any estoppel 
against minors on account of the 
use for their support, or the other ap
plication for their benefit of the pro
ceeds of a sale which as against them 
was void when made. But there are 
decisions which affirm that under 
such circumstances the equity of the 
purchaser is superior to that of the 
minors, but of course, no title insur
ance examiner should pass title in 
the purchaser or his successors-in
interest without either requiring new 
sale proceedings, or a deed by the 
minor after attaining majority or un
less he has a clear act of ratification 
by the minor after attaining the age 
of majority. 

the statute also provides that the con
firmation cures certain defects. It is, 
of course, elementary that the order 
of confirmation will not serve to 
make a void sale valid. It will not 
cure jurisdictional defects. In our 
state it cures irregularities, but 
where the difficulty arises is in de
termining what is an irregularity. Is 
the misdescription of the property in 
the published notice of sale an ir
regularity? Is the failure to post or 
publish, for the required statutory 
period, the notice of sale a mere ir
regularity? These are all problems 
which a good title examiner must 
determine before deciding upon the 
validity of the sale proceedings. In 
our office it is our practice to apply 
the curative elements of an order of 
confirmation to a very limited extent, 
applying it purely to minor defects. 

Validation of Judicial Sales 
Another interesting problem is the 

effect of the numerous statutes that 
have been enacted professing to vali
date judicial sales. Such statutes are 
clearly retrospective and their effect 
is to take the legal title away from 
its owner and vest it in some other 
person without due process of law, 
and this raises serious constitutional 
questions. These statutes, where they 
do not interfere with vested rights 
or impair the obligations under con
tracts, have been declared constitu
tional, but they certainly cannot 
make a void act valid. However, the 
same result has been reached in 
many states by passing acts which 
place a time limitation for the com
mencement of actions to set aside 
certain deeds such as sheriff's deeds, 
tax deeds, etc. These statutes have 
been generally upheld, and in our 
state the court has repeatedly held 
that, under the act placing a thtee 
year limitation upon the time within 
which an action may be brought to 

Curative Powers set aside a tax deed issued pursuant 
Another interesting question close- to the foreclosure of general taxes 

ly related to the topic under discus- such act is operative even though 
sion is the curative powers of an the tax deed be void due to jurisdic
order of confirmation. In many states tional defects in the proceedings. 
where the statute requires that a (White vs. Gehrman, 1 Wn. 2nd, 
sale be confirmed by order of court, 504). 
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Limitations 
Now, bearing in mind what I have 

just said about a thing being void due 
to jurisdictional defects in the pro
ceedings, let me call your attention 
to a case which I think is highly sig
nificant. An action was commenced 
in our state to set aside a tax deed 
that had been issued many years 
prior to the commencement of the 
action on the grounds, however, that 
the statutes contained no authority 
to foreclose the particular type of a 
tax that had been levied in this case. 
The main issue was, of course, wheth
er or not the action was barred by 
the three year statute which I just 
mentioned. The court permitted the 
action and set aside the tax deed. 
Some of the wording that the court 
used is interesting, so I will read a 
couple of paragraphs: 

"The legal signification of the terms 
'void' and 'jurisdictional' varies 
with the circumstances under 
which they are used, sometimes 
presenting a question of no little 
nicety, and failure to keep that in 
mind often produces confusion and 
leads to the statement of inaccur
ate legal propositions. Our precise 
meaning when we have said that 
§ 162 bars an attack on a void tax 
foreclosure or that it bars such 
attack even for jurisdictional de
fects must be interpreted in con
nection with the nature of the 
questions presented in the particu
lar case in which the language was 
used. Port of Port Angeles v. 
Davis, supra." 
"Our cases in which the bar of § 
162 has been upheld despite so
called jurisdictional defects, with 
one possible exception hereinafter 
to be discussed, have had to do with 
failures to give personal notifica
tion to property owners, mistakes 
and defects in the published sum
mons or the affidavit therefor, pre
mature commencement of the fore
closure, procedural irregularities, 
etc. When the fundamental requi· 
sites to which we have referred are 
absent, we are confronted not with 
jurisdictional defects but with a 
complete lack of jurisdiction." 

(Sallee vs Bugge Canning Co., 138 
Wn., Dec., 699). 

Void Proceedings 
Insofar as judicial sales are con

cerned I would say that the distinc
tion between one that is voidable 
and one that is wholly void, is that 
in the former the sale results from 
an irregular exercise of existing au
thority, but the latter results from a 
sale where there is a palpable ab· 
sence of all authority whatsoever. 
An example of the latter would be 
an attempt by a court in the State of 
California to sell under order of its 
court property located in the State 
of Washington; or an attempt by a 
Justice of the Peace to entertain an 
action for divorce or to attempt to 
probate an estate or in criminal cases 
a sentence of an entirely different 
character than that authorized by 
law. (19 Wn, 2nd, 56). These would 
certainly be examples of proceedings 
that are entirely and wholly void. 

On Real Property Titles 
It is my belief that in the exami

nation of titles where defects are 
discovered the first step is to deter
mine, if possible, whether or not the 
defect is of such a serious nature 
that it could be considered wholly 
void in the strict narrow sense. If it 
is not void in that sense, then the 
result must be that it is a voidable 
transaction. In making the decision 
it would, of course, be necessary to 
check the statutes and decisions of 
the state in which the property is 
located and perhaps the decisions of 
the United States Supreme Court. If 
the title still remains in the place 
where the act in question placed it, 
there is little need to indulge in long 
research to determine whether the 
act was void or voidable. In either 
event the title is uninsurable and 
will have to be perfected by proper 
curative action unless some action of 
the parties or the passage of time 
could give rise to an estoppel or rat
ification. But, if the title has passed 
beyond the step that is in question, 
then it becomes important to deter
mine whether the act was one wholly 
void in the strict or narrow sense, 
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or only voidable. Having determined 
the question in favor of the voidable 
theory, it then becomes important 
for the examiner to conclude whether 
or not the right to have the action 
declared void still exists. In making 
this determination he will have to 
consider a number of factors. First, 
the passage of time. Second, whether 
or not there have been any acts from 
which a ratification could be pre
sumed. Third, whether or not there 
has been any estoppel. Fourth, 
whether or not the rights of a bona
fide purchaser have entered the pic
ture to the extent that the right to 
question the transaction may be cut 
off. There may be others; and cer
tainly from a title insurance examin
er's standpoint unless he is reason· 
ably certain that the right to avoid 
the transaction has ceased to exist 
he should take the safe course and 
require necessary curative action. 

And now I come to the close of this 
treatise on contaminated confusion 
with all the misgivings that beset the 
attorney who, after examining the 
abstract of title of one Peter Pro
lific Parkinson to a tract of land in 
the great state of Texas, submitted 
the following opinion: 

A SLIGHTLY IMPERFECT TITLE 

(The following letter written by a 
Texas lawyer giving the results of 
examination of title is reprinted with 
permission from the March, 1937 issue 
of "The Lawyer.") 

Dear Sir: 

1214 Marcus Bldg., 
Prewitt, Texas, 
January 4, 1928. 

I have examined abstract of title in 
seven parts covering the South 236% 
acres out of Edmondson Survey in 
......................... ................ County which you are 
preparing to buy and herewith render 
my opinion. 

Don't buy the G....... land. It 
has been my sorrow and burden to 
look over several horrible examples 
of a title examiner's nightmare, but 
this alleged title takes the cut glass 
flyswatter. It is my private belief 
that you couldn't cure the defects in 
this title if you sued everybody from 
the Spanish Government (who start-

ed this mess) on down to the present 
possessor of the land, who is in there 
by virtue of a peculiar instrument 
optimistically designated by the ab
stracter as a "General Warranty 
Deed." 

In the first place, the field notes 
of the Spanish Grant do not close. I 
don't think it possible to obtain a con
firmation grant since the last unpleas
antness in 1898. In the second place, 
there were nineteen heirs of the orig
inal grantee, and only three of them 
joined in the execution of the convey
ance unto the next party in this very 
rusty chain of title, which is a major 
defect in the first place. We might 
rely on limitation here, except that 
I am reliably informed that nobody 
has succeeded in living on this land 
for a period of two years before dying 
of malnutrition. Laches might help 
out, but anybody who undertakes to 
buy land under a title acquired by 
laches is setting out like the man who 
set out to carry the cat home by the 
tail-he is going to acquire experience 
that will be of great value to him and 
never grow dim or doubtful. 

The land has been sold for taxes 
eight times in the last forty years. 
The last purchaser sued the tax col
lector a month after he bought, for 
cancelation of the sale on the ground 
of fraud and misrepresentation. He 
doubtless had grounds, but this inci
dent will give you a rough idea of 
what kind of muzzle-loading smooth
bores have been fritzing the title. No
body has ever redeemed one of those 
tax sales-glad to be rid of it, no 
doubt. 

On January 1st, 1908, a gentleman 
who appears suddenly out of no
where, by the name of Ellis Gretz
berg, executes a quit claim deed, con
taining a general warranty of title 
(!!!) to one Peter Parkinson. Park
inson, the prolific old billygoat, dies, 
leaving two wives and seventeen chil
dren, the legitimacy of two of them 
being severally contested. I am not 
being funnier than the circumstances 
indicate. He actually left two wives 
and it appears never to have been 
legally adjudicated who he done 
wrong by. Each one of the ladies 
passed away in the Fear of God and 
the Hope of a Glorious Resurrection 
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and left a will devising this land to 
her res p e c t i v e brats. A shooting 
match between the two sets of claim
ants seems to have assisted the title 
slightly by reducing their number of 
six and substituting eleven sets of 
descendants. One of the prevalent 
causes of defect in this title seems to 
be the amorous proclivities and utter 
disregard of consequences prevailing 
in this neighborhood. 

Your prospective vendor derives 
title by virtue of an instrument con
cerning which I have previously re
marked. It is executed by a fair ma
jority of one set of the off-spring of 
Peter (Prolific) Parkinson, and is 
acknowledged in a manner sufficient 
to pass a County Clerk with his fee 
prepaid. Outside of the fact that it 
does not exactly describe the property 
under search, the habendum clause 
is unto the grantors, the covenant of 
a general warranty does not warrant 
a thing, and it is acknowledged before 
it is dated, I suppose it is all right. 

I might mention that this land was 
the subject of trespass to try title 

suit between two parties who appear 
in the abstract for the first time and 
one of them recovered judgment 
awarding title and possession. We 
may waive this as a minor defect, 
comparatively speaking. 

I would advise you to keep the ab
stracts if you can. It is speaking 
testimonial to the results of notary 
publics drawing instruments, County 
Clerks who would put a menu on 
record if a fee was tendered, and 
jacklegged jugheads posing as law
yers. 

You can buy the land if you wish. 
There are at least five hundred and 
seventy-three people who can give 
you as good title as your prospective 
vender, not counting the heirs of the 
illigitimate son of Prather Linkon 
who died in the penitentiary in 1889. 

Yours very truly, 
KRES L. CAMPBEL. 

P.S.: You owe me $200 for head
ache powder. 

(From Case and Comment, October, 
1937, Vol. 43, No. 2.) 

Reversionary Restrictions 
On the Use of Lands Imposed by the Acts of Private Parties 

STEWART MORRIS 
Vice-President, Stewart Title Guaranty Co., Homto11, Texas 

In the examination of land titles 
one runs into many instances where 
restrictions have been imposed on 
land, coupled with the right to revert 
the title upon a breach. A reversion
ary restriction may be defined as a 
condition or qualification annexed to 
a grant in such a manner that the 
breach of the condition causes, or 
may cause, a forfeiture of title. 

Special Limitation 
First, I think we should distin

guish the type of estate which auto
matically terminates upon the hap
pening of a certain event. This type 
of a provision is called a special lim
itation. Where a conveyance is upon 
a special limitation, then, upon the 
happening of the event, the estate of 
the grantee automatically terminates 

with no action whatsoever upon the 
part of the grantor. In instances of 
this character, it would be unsafe for 
a title company to insure any mort
gage given by the grantee, or subse
quent vendee of such a title, unless 
special provisions were made in the 
title policy protecting the company 
from liability upon the happening of 
the named event. 

Any Owner's Title Policy written 
on this type of estate would have to 
be carefully worded so that the title 
company would not be liable upon 
the happening of this event which 
terminates the title. An illustration 
of a special limitation is found, for 
example, where a conveyance is made, 
"for so long as the land shall be 
used for school purposes." Upon the 
land ceasing to be used for school 
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purposes, the title of the then owner, 
automatically terminates. The estate 
which the grantor has is a vested 
estate, and is not within the rule 
against perpetuity, and is called a 
possibility of reverter. The estate 
created in the grantee and his vendees 
is a "determinable fee estate." 

Oil Lease 
A common example of this type 

of estate is an oil and gas lease which 
usually provides that the conveyance 
shall last for the primary term 
(usually five years), and for so long 
thereafter as oil, gas and other min
erals are produced. Upon a failure 
to produce oil within the five years, 
or if production is obtained, but sub
sequently ceases, the estate automati
cally terminates and reverts to the 
grantor. The grantor is not required 
to re-enter, to bring a suit, declare 
forfeiture, or do any other thing. 

Right of Re-entry 
Next, let us look at the type of 

instrument which provides for, and 
sets out certain restrictions, but is 
not one of the "so long as" convey
ances, and the instruments provide 
that upon a breach of these condi
tions, that the grantor shall have a 
right of re-entry and a right to for
feit the grantee's estate. A grant 
is made upon certain conditions, and 
the grant provides that upon a breach 
of these conditions, that the title will 
revert to the grantor, and that the 
grantor shall have the right to re
enter. This is what is known as a 
condition subsequent. It is not nec
essary that the grant expressly pro
vide for the right of re-entry, and 
it will be implied as an incident to 
the right of forfeiture. A re-entry 
is affected by a demand upon the 
grantee for the surrender of posses
sion, or by bringing an action of 
ejectment, or to rescind the convey
ance. 

Weight of Decisions 
Normally, the courts abhor a for

feiture, and try to construe a convey
ance containing restrictions, as cove
nant, instead of conditions subsequent, 
because upon the breach of a cove
nant is injunction or damages, and 
not forfeiture of title. 

Many times a conveyance will set 

up certain restrictions, and even pro
vide for a right of re-entry, but the 
court will seize upon such words as, 
"covenant" and "agree," and other 
terminology in the conveyance to 
hold that the parties really intended 
a covenant rather than a condition 
subsequent, and hence, the only rem
edy is, as aforesaid, an injunction or 
a suit for damages, and an action to 
recover the land for the breach of 
the restriction will not lie; however, 
there are many situations where, be
cause of the wording of the particular 
restrictions, the court is required to 
construe same as a condition subse
quent, and upon the breach thereof, 
to revert the title to the grantor. In 
the event the restrictions are con
strued to be conditions subsequent, 
then the grantee and anyone claim
ing ~nder the grantee, whether it is 
a mortgagee who has advanced money 
for the building of a house, whether 
it be a lessee who has erected a 
building thereon, or any other per
son, will have his rights cut off and 
terminated at the insistence of the 
grantor after the occurrence of a 
breach. 

Cases in Point 
Perry v. Smith, Commission of 

Appeals, Texas, 231 SW 340, is a 
case where a person by the name of 
Keith conveys 3 acres to Smith, sub
ject to the condition that 2 acres 
of the land were to be used by Smith 
for gin and mill purposes only, that 
grantee was to erect a mill an~ !5in 
within a certain time, and prov1dmg 
that if for any cause the gin and 
mill be not erected or cease operation 
on said premises, that the land con
veyed should revert to Keith. Smith 
made a contract with Higginbotham 
Company for the erection of the im
provements and gave them . a Me
chanic's Lien. Later, the gm and 
mill ceased operation, and after this 
breach, Keith conveyed this property 
to Perry, the plaintiff in this c~se. 
Perry then brought suit agamst 
Smith to recover the property for 
breach of the conditions subsequent. 
The Court held that Perry should 
recover the property, and that the 
rights of the lienholder, and of Smith 
should both be terminated. The Court 
held that the holder of the lien upon 

[143] 



the real estate was charged with 
knowledge of the conditions in the 
grant to Smith, and his lien was sub
ject to being defeated by a breach of 
these conditions. Though this case 
permits an assignment of the right 
of re-entry after breach of condition, 
but before re-entry, it is contra to the 
prevailing rule. 

I also call your attention to the 
case of the First National Bank of 
Brockton v. Mcintosh, by the Su
preme Court of Alabama, 79 South
ern 121, where the grantor made a 
conveyance to his daughter upon the 
condition that she would support him 
for life. The daughter then secured 
a loan from a bank, and gave a mort
gage on the property. The father 
then suea the daughter to cancel the 
deed, and sued the bank to cancel 
the mortgage, upon the ground that 
the condition had been breached. The 
court allowed the grantor to recover, 
and cancelled botli the deed and the 
mortgage, stating that the bank was 
charged with constructive notice of 
the contents of the deed. Thus, where 
you have a true condition subsequent, 
express exceptions should be placed 
in any Owner's Policy and you should 
call the assured's attention to this 
fact. 

In connection with Mortgagee's 
Policies, most mortgagees will not 
take a title that contains conditions 
subsequent, and in the event they 
agree to do so·, you should be very 
careful to place an exception in the 
Mortgagee's Policy, and have the ap
proval of the mortgagee prior to do
ing so. 

Abandonment and Waiver 
Keep in mind that the doctrine of 

abandonment of the plan and waiver 
because of breaches on adjoining 
tracts do not apply to conditions sub
sequent. They apply to covenants. 

Covenants 
In some instances where restric

tions contain a right of re-entry for 
the breach thereof, a careful consid
eration of all the factors involved 
will lead to the conclusion that the 
restrictions are, in truth and in fact, 
covenants, or because of some other 
factor, that the right of re-entry is 
unenforceable, and that it would be 

safe for a title company to issue a 
title insurance policy even though 
these restrictions contain a right of 
re-entry. In the event an Owner's 
Title Policy is being issued, the as
sured should be apprised as to this 
fact, and if a Mortgagee's Policy is 
being issued, you should definitely 
advise the loan company of these re
versionary restrictions prior to the 
time their funds are disbursed be
cause the laws of many states will 
not allow a company to make a loan 
on a piece of property where the re
strictions contain rights of reversion. 
As you know, a great deal of our 
business is done with mortgage com
panies who sell their mortgages to 
life insurance companies throughout 
the United States, and even though 
a reversionary right may be unen
forceable, and we are willing to in
sure the mortgage with no excep
tions, the mortgage may not be ac
ceptable to many life insurance com
panies because of the reversionary 
conditions contained in the restric
tions. 

Construction 
As stated above, a court will nor

mally try to construe restrictions as 
being covenants instead of conditions 
subsequent. In construing the in
strument, the court seeks to arrive 
at the intention of the parties, and 
this intention is to be gathered from 
the instrument as a whole. Dunlap 
vs. Mobley, 71 Ala. 102. This inten
tion, unless it violates public policy 
or some settled rule of law, must be 
given effect to. Where the language 
used is ambiguous, the construction 
which is most favorable to the gran
tee will be adopted. Klaer vs. Ridg
way, 86 Pa. 528; Stevens vs. GH&SA 
Ry. Co. (Tex. Comm. App.) 212 SW 
639. Where there is doubt whether 
the condition is a special limitation 
or condition subsequent, the court 
will try to construe it to be a condi
tion subsequent because this is less 
onerous on the grantee. See Stevens 
vs. GH&SA Ry. Co., supra. 

In the same manner, the promise 
or obligation of the grantee in a case 
of doubtful intention will be con
strued as a covenant rather than a 
condition subsequent or a special lim
itation. In re Gaffer's Estate, 5 N. Y. 
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S. (2d) 671, 254 App. Div. 448; Mc
Bride v. Freeman, 215 P. 678, 191 Cal. 
152. 

Cases 
Assuming you have a condition sub

sequent and there has been a breach 
and the grantor is seeking to revert 
the title, there are several rules which 
may be of help in trying to prevent 
the estate from reverting. As a gen
eral rule, the non-performance of a 
condition can be taken advantage of 
only by the grantor or his heirs or 
legal representatives. Baptist Church 
of Pleasant Grove vs. Parker, 27 NE 
(2d) 522, 373 Ill. 607; Bangor vs. War
ren 34 ME 324, 56 AM. D. 657. Con
ditions subsequent are usually at
tached to the title and run with it as 
against a subsequent grantee with 
actual or constructive notice. Quat
man vs. McCray, 218 Cal. 285, 60 P. 
855. But the intention of the par
ties controls, and if the language 
shows an intent to create a personal 
obligation, binding the grantee only, 
and not his heirs or assigns, it will 
be so construed. Krahn vs. Goodrich, 
160 N.W. 1072, 164 Wis. 600. 

More Cases 
Sometimes the court will find that 

the true consideration for a convey
ance upon condition subsequent which 
restricts the use of the property con
veyed, is either the appreciation in 
value of the remaining land of the 
grantor, or to prevent its deprecia
tion in value, so in the event the 
grantor has disposed of his remaining 
land he can no longer enforce the 
condition. Maddox vs. Adair (Tex. 
Civ. App.), 66 SW 811; Post vs. Weil 
(NY) 22 NE 145. It is to be noted 
that it is not safe to rely upon this 
doctrine because there is always a 
question of fact as to whether or 
not this was the true consideration 
for the conveyance. 

Conditions contained in a deed may 
be waived or released by the grantor 
or his heirs, either before or after 
condition broken. Trustees of Cal
vary Presbyterian Church vs. Putnam, 
162 NE 601, 249 NY 111. The fact 
that a grantor has imposed a condi
tion does not prevent a subsequent 
owner and grantor from imposing 

a like condition for his own benefit, 
and a release of the first condition 
by the original grantor leaves the 
subsequent condition intact. Wein
berg vs. Sanders 198 NYS 121. A 
waiver may result from a failure to 
demand performance or to enter for 
condition broken, or neglect for many 
years to bring an action to enforce 
the agreement or condition. Hannah 
vs. Culpepper, 104 So. 751, 213 Ala. 
319. Where a grantor's delay in en
tering to enforce a forfeiture is 
not aggravated by any element of 
estoppel, however, a delay of less 
than the period of limitations at law 
will not bar his right of entry. Han
nah vs. Culpepper, supra. 

Equity 

Equity may relieve from forfeiture 
in case of breach of condition in 
deeds where no willful neglect is 
shown, but the granting of relief 
rests in the sound discretion of the 
court. Holmes vs. Brooks, 80 A. 773 
84 Conn. 512. Where, however, the 
parties themselves have enforced a 
forfeiture by providing for a re-entry 
for a breach and re-entry has been 
made, a court of equity is powerless 
to relieve. Watzman vs. Unatin, 131 
SE 874, 101 W. Va. 41. 

No Protection 
Again I caution you that where 

you find rights of re-entry provided 
for that the matter should be care
fully checked because if a condition 
subsequent is clearly provided for, 
and the condition is breached, then 
the grantor has a right to forfeit the 
title, and cut off any subsequent ven
dees, and their mortgages. In other 
words, the holders of mortgages who 
had lent money to build houses on 
the property, would not be entitled 
to any protection, and the grantor 
would recover back his land with the 
house thereon. In such instances I 
cannot see that the grantee or the 
mortgagee could claim any compen
sation for the improvements. In such 
cases, the courts of other states, as 
well as our Commission of Appeals 
in Perry vs. Smith, 231 SW 340, have 
held that the holder of the mortgage 
is not entitled to protection. 
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Sale and Conveyance of Properties Seized from Enemy Aliens 

PAUL J. WILKINSON 
Vice-President, The Title Guarantee Co. , Baltimore, Md. 

Mr. Chairman and Ladies, Gentle
men and Guests of the American 
Title Association. 

At the last two meetings of this 
association I was guilty of the error 
of asking questions about properties 
seized by the Alien Property Cus
todian or now the Attorney General 
of the United States. The error be
came apparent when Ed Dwyer asked 
me to prepare a paper upon this sub
ject. The fact that I had already ad
mitted my ignorance of the subject 
did not deter our genial chairman. 
He worked on the army principle of 
assigning a graduate engineer as 
Judge Advocate of a court martial 
and a lawyer to supervise a road 
gang. 

A middle-aged Negro, who had 
never in his life done a stroke of 
work, had called in the town doctor 
to assist his wife in the birth of his 
seventh child. As the doctor had 
never been paid for the bringing in 
of the other six children and the 
whole family was the object of the 
town's charity, the doctor told Sam 
that if he ever had another child he 
ought to hang himself. Sam agreed 
willingly to this, but at the expera
tion of another year the doctor was 
again called in for the same minis
tration. The doctor didn't see Sam 
for several days after the baby's 
arrival, but when he did meet him 
he quizzed Sam about his promise 
to hang himself. Sam was quick with 
his explanation. He said, "Doc, I 
sho membered dat promise. De day 
dat baby was borned I got me a rope 
and I found me a tree. I clumb de 
tree and out on a limb. I tied one 
end of dat rope to de limb and tied 
de oder end around my neck and I 
was jes about to jump when sornepin 
said to me 'Sam, wait a rninit, you 
may be hangin de wrong man'." 

Now I am sure that Ed picked the 
wrong man for this job, but I will do 
my best. I will say now that I have 
been unable to find any really satis
factory decisions to provide a com
plete answer to "Proceedures and 

Safeguards in handling Alien Prop
erty Custodian Titles." In preparing 
this paper I have changed the title 
slightly and called it "Sale and Con
veyance of Properties Seized from 
Alien Enemies." 

Last winter as Mrs. Wilkinson and 
I were headed for the beautiful state 
of Florida, we stopped at an Esso 
Filling Station in Richmond, the horne 
of our illustrious colleagues, George 
Rawlings and Buck Jordan. In the 
men's room of this emporium I no
ticed a very neat sign on the wall 
which read, "Our aim is to keep 
this place clean, your aim will help." 

Now ladies and gentlemen my 
aim will be to give you my ideas on 
this subject, supported only by rea
son and judgment. I have very lit
tle book support but whether you 
differ or not with my conclusions, at 
least this will supply a starting point 
for discussion and controversy. 

The Act 
On October 6, 1917, the "Trading 

with the Enemy Act" became effec
tive under the terms of which the 
appointment of an Alien Property 
Custodian was authorized, who was 
empowered to receive all money and 
property in the United States due or 
belonging to an enemy, or ally of 
enemy, which may be paid, conveyed, 
transferred, assigned or delivered to 
said custodian under the provisions 
of the act. The Act further pro
vides that any property held by an 
alien may be seized by the custodian 
and shall be administered and dis
posed of by him as provided in the 
Act. 

Due Process 
It might appear that such an act, 

authorizing the arbitrary taking of 
property of an alien would violate 
the due process clause of the Con
stitution. Article V of the first ten 
amendments to the Constitution of 
the United States provides that "No 
person shall * * * be deprived of life, 
liberty or property, without due pro
cess of law; nor shall private prop-
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erty be taken for public use, without 
just compensation." But numerous 
cases have held that Congress has 
the authority in the exercise of its 
war powers under the Constitution to 
enact such legislation. All alien 
enemy property in the United States 
during a war, including chases in 
action as well as tangible property, 
is subject to seizure and confiscation 
when so directed by Congress, as in 
this Act. 

The Alien Property Custodian's 
right to seize property, which may 
not in the end prove to be of enemy 
character, depends solely on the right 
of the United States to attach and 
impound what might otherwise be 
removed or dissipated, and the fund 
may not be retained by virtue of 
other claims if the capture was un
lawful. 

Administrative Determination 
There must be an administrative 

determination that certain specific 
property is owned by, or held for the 
benefit of, an enemy or ally of an 
enemy as a prerequisite to the seiz
ure of such property. The Alien 
Property Custodian, as the represen
tative of the President, has authority 
to determine, after investigation, 
whether property is held for or on 
behalf of an enemy, and to insist 
that such property be turned over 
to him, if held for an enemy. A pro
ceeding by custodian to seize enemy 
property is purely possessory, and 
in the proceeding custodian's deter
mination that property is held by an 
enemy is conclusive 10 Fed 2d 606. 
"Miller vs. Lautenburg" 145 N.E. 907, 
held that seizure of property of alien 
enemy divested wife of dower rights, 
since as law stood at that time a 
wife took the citizenship of her hus
band. At common law an alien wife 
or widow is not entitled to dower 
rights, and her dower rights do not 
attach to property of an alien hus
band, even though she is a citizen. 

At common law an alien may take 
real property and hold against every
one other than the sovereign or state. 

Any property sold under the Act, 
except when sold to the United States 
shall be sold only to American citi
zens, at public sale to the highest bid
der, after public advertisement of 

time and place of sale which shall be 
where the property, or a major pro
portion thereof, is situated, unless the 
President stating the reasons there
for in the public interest shall other
wise determine. The proceeds of sale 
shall be deposited in the Treasury of 
the United States. 

Under Executive Order 9788 effec
tive October 15, 1946, the Office of 
Alien Property Custodian was ter
minated and all rights, powers and 
duties of the office were vested in, 
or transferred or delegated to the At
torney General, and all properties 
held by Alien Property Custodian 
were transferred to the Attorney 
General. 

Vesting Power 
The taking of property of an enemy 

alien by the Alien Property Custo
dian, or Attorney General, is by issu
ance of a vesting order which is filed 
among the Land Records of the coun
ty and state in which the property is 
located. Upon seizure the Alien Prop
erty Custodian or Attorney General 
holds full and complete title to enemy 
property on behalf of the United 
States, without any beneficial interest 
remaining in the former owner, and 
he may deal with such property, in
cluding the selling of it, in any man
ner appropriate to the interests of 
the United States. 

The law as it now stands is quite 
clear that the Attorney General (for
merly Alien Property Custodian) has 
full power to seize, by vesting order, 
fee simple and leasehold properties 
of an alien enemy, and that enemy 
owners are divested of every right in 
respect of property so taken and held. 

Property Wrongfully Seized 
VVhere the property taken is that 

of an alien enemy who was living 
at the time of the taking there would 
seem to be no doubt as to the suffi
ciency of the title in the Attorney 
General or Alien Property Custodian. 
But there exists in my mind a posi
tive doubt as to the right of the At
torney General or Alien Property 
Custodian to convey a good title to 
property which was not alien owned 
at the time of vesting. The govern
ment representatives claim that the 
Attorney General has power to sell 
property wrongfully seized from an 

[147] 



American citizen or friendly alien 
and cite several cases, two of which 
will be referred to below 

Cases 
In the case of "American Bosch 

Magneto Corporation vs. Fobert Bosch 
Magneto Co. 215 N.Y. Supp. 387, de· 
cided in the year 1926, the Court 
stated: "It is perfectly clear that the 
purpose of Section 7 of the Trading 
with the Eenemy Act was to give 
assurance of title to purchasers and 
to impress these sales with finality; 
otherwise endless confusion would 
undoubtedly result in the commer· 
cial world from alleged defective title 
by reason of Acts of Malfeasance of 
the Alien Property Custodian or pos· 
sibly from other cause. According
ly, even where property of American 
citizens or friendly aliens was wrong
fully seized and sold, the persons of
fended were permitted no redress be
yong their recovery as limited by the 
funds realized upon the sale." 

The government also cites from the 
case of "Sielcken-Schwartz vs. Ameri
can Factors" 60 Fed. 2d folio 43, de
cided in the year 1932, quoting Judge 
Hand as follows: "There is not the 
slightest reason to suppose that this 
was intended to apply only to prop
erty which was in fact enemy held, 
and it would have been impossible to 
execute the purposes of the act if it 
had been." The government's cita
tion goes no further than as quoted 
above, but, in my opinion, a reading 
of the entire paragraph casts a doubt 
upon the right to sell property which 
was seized from a citizen. The opin
ion reads as follows: 

"The case at bar involves the ques
tion as to what powers were made 
ancillary to that possession; more 
exactly whether the custodian might 
vote to dispose of the property. That 
he had such power by the terms of 
the statute admits no doubt; whether 
if was valid if extended to the prop
erty of a citizen is another matter. 
Section 12, as amended by Act March 
28, 1918, paragraph 1 (50 USCA Ap
pendix, paragraph 12)- before the 
custodian attempted to vote on the 
shares- not only gave him the pow
ers of 'a common-law trustee', which 
alone would have been enough, but 

explicitly provided that he should 'in 
addition thereto, * * * have power to 
manage such property and do any 
act or things in respect thereof * * * 
by sale or otherwise, and exercise any 
rights or powers which may be or 
become appurtenant thereto * * * in 
like manner as though he were the 
absolute owner.' There is not the 
slightest reason to suppose that this 
was intended to apply only to prop
erty which was in fact enemy held, 
and it would have been impossible 
to execute the purposes of the act if 
it had been. The custodian, having 
determined that the property was 
subject to the act, might never dis
cover his mistake; the owner might 
not apply to any Court, might appar
ently acquiesce in his decision. The 
property must meanwhile be protect
ed; good occasions not be let slip; 
all sorts of action might be essential 
in the very interest of the owner. 
As to its validity it is not necessary 
to say whether Congress could have 
authorized the sale of a citizen's 
property, merely by giving him a 
claim to the proceeds. That might 
be too far to go merely to avoid dif
ficulties of administration; though 
even this is perhaps not wholly free 
from doubt, for much may be done 
which is in fact in excess of a power, 
if it be essential to its effective exer-
cis e.'' 

Doubtful Insurability 
In view of the doubt expressed in 

the case just cited and the general 
protection guaranteed to citizens by 
the due process clause of the Con
stitution, it is my opinion that title 
to properties conveyed by the Attor
ney General, or formerly Alien Prop
erty Custodian, is only insurable 
where the former owner thereof was 
an alien enemy and alive at the time 
of the taking. I also believe that a 
taking under a proper vesting order 
would be sufficient to divest any 
dower interest which might be out
standing in a wife or husband of the 
alien enemy even though such wife 
or husband was actually an American 
citizen, although this theory may be 
debatable. 

Where an alien owner dies before 
an actual vesting order is filed it is 
my opinion that the Attorney Gen-
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eral gets no title. The vesting order 
to be effective must be against his 
heirs, and the same rules would ap
ply to them as to their ancestor. 

The little experience which I have 
had with titles on property trans
ferred by the Attorney General has 

disclosed the use of extremely faulty 
descriptions. It is my opinion that 
we should be insistent upon the use 
of satisfactory descriptions. This 
should not be too great a require
ment to place upon officials of the 
government. 

Administration and Management 

J. C. Brand, Vice Pres., California 
National Title Division, Title lmurance 011d Trust Company, Los A11geles, Calif. 

MURRAY JONES: Here is a 
question, what experience have we 
had with music in the office? 

J. C. Brand of National Title Divi
sion of Title Insurance and Trust 
Company of Los Angeles has music 
in his office. Carl, would you tells us 
your experience and what you think 
of it? 

Music 
CARL BRAND: Yes Murray, we 

have music, we have had music in 
the office for over three years. It is 
the Musac System, adapted to our 
requirements. We have music coming 
in over a telephone line. It is avail
able continuously, 24 hours a day but 
by use of a time clock we have it 
regulated so it is on fifteen minutes 
and off fifteen minutes. We some
times vary this, and on rainy days 
in the winter we sometimes keep it 
on all day. The especial equipment 
we have allows us to use it as a pub
lic address system, also to cut in the 
radio for addresses of National in
terest. An example of this was Mr. 
Churchill's and General McArthur's 
addresses to the Senate, and Mr. 
Truman's report to Congress. We 
have not used the system to broad
cast the World Series although we 
have been requested to do so. There 
is no way of proving that the use of 
music increases the efficiency of our 
people, however, it is my personal 
opinion that it does. Contrary to what 
one might think, the office is quieter 
with music than without. I am defi
nitely sold on music in the office. 

MURRAY JONES: Thanks Carl, 
that is an interesting observation. I 

have another series of questions. 
Here's one that might be referred to 
as "Fringe Benefits." 

Again I'll ask Carl to tell what ben
efits the employees of the Title In
surance and Trust Company of Los 
Angeles have. 

Employee Benefits 
CARL BRAND: Murray, your 

question covers a lot of things that 
I am no expert in. I'll give a brief 
report and if anyone is interested in 
particulars I suggest they write Mr. 
Don Clarke, head of our Personnel 
Department. 

Pension 
We have a Pension Plan, the com

pany and employees contributing. 
The benefits amount to 11h percent of 
average salary times number of years 
employed. Retirement at 65 is com
pulsory. 

Insurance 
Life Insurance is available to all 

officers and employees, minimum 
$1,000.00, maximum $5,000.00 depend· 
ing on salary. This is also a joint con
tribution. 

Profit Sharing 
We have a profit sharing plan by 

which all officers and employees with 
two or more years full time employ
ment as of January 1st of each year 
participate in 10 percent of the com
pany's net earnings based on the offi
cer's or employee's earnings. This 
money is held in trust until termina
tion of employment, retirement or 
death. The amount received upon 
termination is based on the length 
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of service, 5 percent for each year of 
employment; 20 years being the full 
service to secure the maximum 
amount. Upon retirement or death or 
early retirement on account of dis
ability the full amount is paid. 

Vacation 
Our vacation plan calls for two 

weeks paid vacation after one year's 
service, three weeks, after 20 years. 

Sick Leave 
For the first three years of em

ployment employees are allowed six 
days paid sick leave per year. After 
the third year, 12 days paid sick 
leave per year are allowed. This is 
a sick leave, no pay or time off is 
allowed f<.Jr sick leave not taken. 

Bonus 
It has oeen customary in the past 

to pay a bonus on December 15th. 
Employees with two or more full 
years service, getting the full 
amount. Employees with less service 
g e t t i n g purportionately l e s s e r 
amounts. 

The bonus is voted by the Board 
of Directors. The largest bonus paid 
was two months. Last year it was 
one month. The year before it was 
two weeks. 

Medical 
If an employee belongs to Cali· 

fornia Physician's Service and/or 
Blue Cross or Ross-Loos Medical 
Group, the company contributes $1.50 
per month regardless of the coverage 
the employee takes. · 

Emergency Financing 
Our employees also have the bene

fit of the Allen and Brand Trusts, 
through which an employee may bor
row for an emergency brought on by 
illness. 

Credit Union 
The employees have a credit union 

which is employee controlled. 
We have eleven paid holidays per 

year. 
Cafeteria 

There is a cafeteria at which food 
is sold to the employees at consider
ably less than they would pay on the 
outside. 

We have two 15 minute rest per
iods per day. 

MURRAY JONES: Do you believe 
that these benefits you have men
tioned help you to keep your people 
satisfied and on the job? 

CARL BRAND: Our people being 
good American citizens are never sat
isfied, but I do believe that these bene
fits are well worthwhile and have 
enabled us to surround ourselves 
with people who have an excellent 
productive record. 

We, at the National are not particu
larly interested in system, or in type 
of plant used. We believe good peple 
interested in their jobs and working 
in good surroundings will show good 
production . under any system. Our 
people are our most important asset. 

Grover W. Devine, President, 
Land Title Inmrance Company, 

St. Louis, Missouri 

The following remarks are the re
sult of observations made, during a 
period of about ten years, as an ex
ecutive of the Land Title Insurance 
Company of St. Louis. They deal with 
what is believed to be the salutary ef· 
feet of profit-sharing upon the em
ployes of this Company, regarded in 
the light of an inducement to greater 
interest in their jobs as manifested 
in an effort to produce more and bet
ter work. All this, of course, is based 
upon the fundamental assumption 
that the employes are possessed of 
the proper natural qualities, and are 
not the victims of any pernicious hab· 
ils. 

Self Interest 
The management of this Company, 

for many years, has felt that, in deal· 
ing with its employes, the principle 
of self-interest on their part, should 
never be lost sight of; and the policy, 
based on this principle, that it has 
followed for the last ten years, has 
proved the soundness thereof. It is to 
be accepted as a fact of human na
ture, that every human being is pri· 
marily interested in himself, and that 
loyalty, in its final analysis, is very 
closely bound up with interest. "Nev
er let your employees lose their incen-
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tive," might well be the motto of this 
Company; and we have always be
lieved that, if the employes were al
ways imbued with the proper incen
tive. we should never experience any 
clifl.lculty in turning out the work. 

Profit Sharing 
Our profit-sharing plan, of course, 

is based upon the amount of business 
done; and the new employee becomes 
a beneficiary after he has been em
ployed by the Company for a period 
o.f six months. This period of what 
may be called probation, is short 
enough to encourage the sincere be
ginner, and yet long enough to dis
courage the fly-by-night. The share in 
the profits which the employee re
ceives, is paid to him on the fifteenth 
of each month, and varies in amount 
from eight per cent to twenty per 
cent of his monthly salary. 

Results 
The results of this practice have 

been most gratifying. Its stimulation 
of the zeal of the employee is easily 
noticeable; and the fact that they 
think of it a good deal, is always ob
servable. This last statement is some
times brought home to the manage
ment by the way in which the em-

ployees check one another. The tend
Pncy of some workers is to stay home 
as much as possible, and claim that 
sickness was the cause of their ab
sence. Now, it has been brought to 
the attention of the management, on 
several occasions, that perhaps cer
tain individuals who had stayed home 
too much or for too long a period, in 
the judgment of others who did not 
stay home, ought not to share in the 
profits during the periods they were 
not on the job. This, of course, was 
on the theory that the absentees 
ought not to share in profits that they 
did not help to produce. 

Bonus 
The Christmas bonus is another 

measure used in the Company's sys
tem of contentment. This goes back 
further than the profit-sharing plan. 
Many years ago a certain sum was 
given as a Christmas present; and 
this practice long ago crystalized into 
what is now called the Christmas bo· 
nus. This consists of a month's sal
ary, and is given to employes that 
have been with the Company for a 
year or longer. A proportionate 
amount is given to those who have 
been with this Company for less than 
a year. 

U511 



Report of Committee on Standard Forms and Standardization 
of Exceptions Under Schedule B 

SPEAKERS: 

Mr. Benj. J. Henley, Chairman, Committee on 
Standard Forms; President, California Pacific Title 
Insurance Company 

Mr. Charles M. Swezey, Assistant General Counsel, 
New York Life Insurance Company, New York 
City 

Mr. Christopher H. Bonnin, Associate General 
Counsel, Metropolitan Life Insurmzce Company, 
New York City 

Mr. John A. Amerman, Associate General Solicitor, 
Prudential Insurance Company of America, New
ark, N.J. 

BENJAMIN J. HENLEY. 

Since the 1950 convention of the 
association, the Committee has given 
consideration to suggested changes in 
the AT A Policy Form and has con
tinued to work on standard excep· 
tion forms for policies for secondary 
lenders. 

Suggested Changes in ATA 
Policy Form 

The Committee has reaffirmed its 
conclusion of the previous year that 
no changes in the ATA Policy Form 
should be proposed at this time. 

While the changes which have been 
suggested, and have been discussed 
by the Committee, are most pertin· 
ent, it is the view of the Committee 
that consideration of changes in the 
policy should be postponed for the 
present. 

Exception Forms for Policies for 
Secondary Lenders 

At last year's convention, the Com
mittee reported that Mr. Charles M. 
Swezey, Assistant General Counsel 
of New York Life Insurance Com· 
pany had suggested that the associa
tion formulate and recommend for 
the use of its members, standard 
forms for the setting forth of excep-

tions in title policies issued for sec
ondary lenders. 

Some work was done on this sub· 
ject by the Committee before last 
year's convention and it has con
tinued since the convention. All o! 
the members of the Committee rec
ognize the difficulty of formulating 
standard exception forms which can 
be used in all states. They think, also, 
that it will not be easy to convince 
all insurers and all lenders that 
standard forms are workable. It is 
the feeling of the members of the 
Committee that work on the project 
should continue and that a serious 
effort should be made to develop such 
forms as could be adapted to general 
use. 

Following the report of Mr. Swez
ey's discussion of the subject at the 
convention last year, there was in
cluded in the proceedings of the con· 
vention a group of specimen excep
tion forms. These forms were pre
sented to the Committee by its Chair
man for discussion purposes only. 
They were not approved by the Com· 
mittee nor recommended for use. 

While the substance of exception 
forms used for a given subject is 
much the same in all parts of the 
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country, the language used to accom
plish the result is extremely varied. 
For this reason, and for the further 
reason that so many insurers are in
volved on the one hand and so many 
insureds on the other, and also be
cause of the diversity of state law, 
some difficulty is encountered in find
ing a satisfactory starting point from 
which the proposed program can pro
ceed to its conclusion. The necessity 
of making a start at some point im
pelled the Chairman of the Commit
tee to prepare and present to the 
members of the Committee a group 
of exception forms for their consid
eration. 

It is recognized that the forms un
der consideration may not adapt 
themselves to the laws of some 
states, or to the practice of some 
insurers, or the practice of some in
sureds, and it is not expected that 
they can be accepted as standard 
forms until they have been carefully 
considered by both our industry and 

its clients. The communication of the 
Chairman of the Committee to its 
members transmitting these forms 
was sent to Mr. Swezey and he has 
now sent it, together with the forms, 
to counsel for several other life in
surance companies for their com
ments. Therefore, we now have under 
discussion by the Committee and a 
group of life insurance company 
counsel, a group of exception forms 
and it is hoped that this discussion 
will provide a basis for further dis
cussion. 

A copy of the forms under consid
eration has been provided for you. 
We now have a short time for dis
cussion of the project and I am sure 
that the members of the Committee 
will be happy to receive the views 
of anyone who cares to discuss the 
idea of formulating standard excep
tion forms. Charley Swezey has 
again consented to appear on our pro
gram in the consideration of this pro
ject and he will open the discussion. 

NEW YORK LIFE INSURANCE COMPANY 
New York 10, N. Y. 

Benjamin J. Henley, Esq. 
California Pacific Title Insurance Company 
148 Montgomery Street 
San Francisco 4, California 

August 30, 1951 

Dear Ben: Title Requirements of Secondary Lenders 

Many thanks for forwarding so promptly additional copies of the Cali
fornia printed forms which I have distributed to the other four life insurance 
companies. I have also given several copies to Mr. Carl Schlitt, the Solicitor of 
Home Title Insurance Company of this City, who is Chairman of the Special 
Committee appointed at the 1950 meeting of the New York State Title Associa
tion, for the purpose of formulating recommendations to be submitted to the 
1951 meeting of the State Association to be held at Lake Placid, September 14 
and 15. Two of our attorneys are planning to attend the meeting and will re
port to me September 17 the consensus of opinion upon their return after the 
meeting and I, in turn, will relay it to you. Shall our summary be sent to you 
at San Francisco or to you at Colorado Springs to be held awaiting your ar
rival there? 

Yesterday Mr. Schlitt had a luncheon conference with us preparatory to 
meeting with his committee next week. I summarized my views to him, 
stating I believed the following questions would have to be resolved by the 
American Title Association: 

1. Shall this program be continued? 
2. If the answer to 1 is "yes", shall the exceptions to be adopted cover 

(1) the whole field of policies to be issued or (2) only policies to be 
issued to or for the use of secondary lenders or those lenders, who 
although making their residential loans directly as distinguished 
from the purchase of loans, do so on a nation-wide basis? A 
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prompt answer to this question is of paramount importance. If 
the answer is that these exceptions are to be used only for sec
ondary lenders, the solution of the problem should be simplified. 

3. Should we adopt nation-wide the California procedures for af
firmative insurance by the use of rider indorsements as at present 
in use? If the answer to question 2 above is "secondary lenders 
only" then it would seem that the exceptions to be drawn could 
well contain the affirmative insurance in the language of the ex
ception without utilizing any rider. (See comments on separate 
sheets enclosed, entitled Comment No. 2.) 

With respect to distribution at Colorado Springs, I would suggest that 
whatever you wish to distribute be handed to each member at the registration 
desk, in advance of the forum date. If not distributed earlier than the forum, 
the attention of the audience to the ensuing discussion will be distracted by an 
effort to read the printed material at the same time. Type in capital letters 
across the top of the first sheet BRING THE ATTACHED TO MEETING OF 
TITLE INSURANCE SECTION HELD (Wednesday P .M. or whatever time 
is set for the forum discussion). 

Mr. Schlitt's present reaction to the questions are 
1. Continue the program. 
2. He believes at least all secondary lenders including savings banks 

and others should be consulted before the exceptions are finally 
adopted, in an effort to secure uniformity. (It occurs to me that if 
we could secure such uniformity now for secondary lenders using 
earlier numbers in each category for such lenders, additional forms 
of exceptions could be added later for other classes of assured.) 

3. He believes that New York title insurance companies generally 
would prefer to give affirmative insurance in the exception itself, 
rather than by use of separate rider indorsements. 

I enclose on separate sheets Comments No. 1 and 2; No. 1 by one of my 
associates who handles Western loans and No. 2 by" the undersigned. My 
comments may seem quite frank but you indicated that it was your desire that 
I give you a free expression of my views. I trust these may be of assistance 
to the committee. 

Enclosures 
cc J ames E. Sheridan, Esq. 

Carl Schlitt, Esq. 
John A. Amerman, Esq. 
C. H. Bonnin, Esq. 
George D. Ford, Esq. 
Vincent Keane, Esq. 

Sincerely, 
CHARLES M. SWEZEY 
Assistant General Counsel 

TITLE REQUIREl\'IENTS OF SECONDARY LENDERS-comment No.1 

Based on a preliminary examination of Mr. Henley's letter of August 8th 
and enclosures forwarded therewith, the following general and specific mat
ters should be considered: 
1. The proposed exceptions do not in all cases fulfill our requirements. It 
would be preferable that they be supplemented in so far as is possible by 
standard endorsements of the type now used in California, particularly 
C.L.T.A. Endorsement 100. If this is impractical, an attempt should be made 
to establish some standard assurance as to present violations of restrictions, 
rights to drill, etc. These two matters, exceptions and assurances, go hand in 
hand and standardization of exceptions only, is merely a partial solution. 
2. The proposed exceptions reflect California procedures and the C.L.T.A. in
fluences a large portion of the Western territory excluding Texas. 
3. If California standard endorsements are to be adopted, it would be helpful 
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to have the reference numbers of these correspond with the reference numbers 
of the standard exceptions. Thus, since 3.00 refers to restrictions, C.L.T.A. 
Form 100.2 could be numbered as endorsement 103.1, 103.01, and the like. 
4. Under Taxes, Instructions (d) and (f) do not go far enough. Information 
should be included as to whether taxes, if any, were due or payable, etc. Pos
sibly the implication of (f) is that there are no levies. 
5. As to Assessments, I feel we should be advised whether any installments 
are due or payable, etc. 
6. Regarding Restrictions, we will require some form of assurance in respect 
to present violations. (Possibly using riders, etc.) Also, if it is deemed of 
enough importance for standardization, some consideration should be given 
to the provision for upkeep charges sometimes found in declarations of re
strictions. 
7. Exception 4.02 covers indeterminate easements. Possibly some assurance 
in standard form against damage to the improvements should be considered. 

8. Exception 5.00 is not acceptable, but it appears satisfactory as a standard 
exception even though we will usually require its deletion. 
9. As to Gas and Oil Leases, Mineral Reservations, etc. we should have some 
assurance as to surface rights. See Paragraph 3, C.L.T.A. Endorsement 100. 

TITLE REQUffiEMENTS OF SECONDARY LENDERS-comment No.2 

A. Add under TAXES-GENERAL INSTRUCTIONS, a new sub-paragraph 
(h) as follows: 

(h) If issuing a policy to, or for the ultimate use of, a secondary 
lender, note that current taxes or current installments of taxes 
should be paid before the policy is issued. 

B. It is believed that capitalized captions are unnecessary and add to the typ
ing required. It is therefore suggested that all such captions be omitted. 

C. EXCEPTIONS 
TAXES-In their present form only Exception 1.00 can be approved but 
1.03 would be acceptable if changed to read as follows: 

"General and Special (1) taxes for (2) 
installments, *installment paid; next installment of $ 
able (3) ." 

payable in 
, pay-

(The date filled in in (3) should always be a date subsequent to the 
date of the policy.) 

ASSESSMENTS- None of these is acceptable. The following is suggested: 
2.01 Special assessment No. of the (Name of District). 
Improvement District No. , created for (Purpose of Dis-
trict), amount $ payable on (fill in annual date) in each 
year in installments of $ each are paid to date. 
Next installment due . 
(The date filled in just above should always be a date subsequent 
to the date of the policy, and if the loan is insured by the FHA, a 
date subsequent to the date of the endorsement of the Note for in· 
surance by the FHA.) 

RESTRICTIONS 
GENERAL INSTRUCTIONS: 

(a) If the instrument was recorded after February 15, 1950, add to 
the appropriate exception, the following: 

"The covenants, conditions and restrictions referred to above 
include (or do not include) restrictions upon sale or occupancy 
on the bases of race, color or creed." 

3.00 Restrictions in instrument recorded .... . ................................. . 

• Current 
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in of ....... page ..... which contain no for-
feiture, express or implied, and which have not been violated. 

3.01 Untended as a substitute for existing 3.03) 
Restrictions in instrument recorded ........................................... in .. .. . 
of ... ..... ................. page ................ , which provide that a violation there-
of shall not defeat or render invalid any mortgage or deed of trust 
made in good faith and for value and which have not been vio
lated. 

3.02 Untended as a substitute for 3.04) 
If a right of reversion has been subordinated by separate instru
ment, add to the appropriate exception 
"Agreement recorded ... in ..... of .......................... . 
page ................... , subordinates the right of reversion to mortgages 
and deeds of trust made in good faith and for value. The restric
tions have not been violated." 

3.03 Untended as a substitute for 3.05) 
If the subordination is to a specified lien only, add to the appro
priate exception 
"Foregoing right of reversion has been subordinated to the lien of 
the mortgage or deed of trust referred to in paragraph .. . 
of Schedule ................................. by an instrument recorded ........................... in 
........................... of ..... .. ....................... page ........... . The restrictions have not 
been violated." 

* * * 
Present 3.02 unless supplemented by affirmative insurance would 
not be acceptable nor would 3.06 or 3.07 be acceptable unless modi
fied as indicated under proposed 3.00 above, so also with respect t o 
present 3.08, 3.09 and 3.10. 

EASEMENTS 
Should be accompanied by survey, plat or map as may be appropri
ate. Acceptable 4.00, 4.01, 4.03, 4.07. Not Acceptable 4.02, 4.05, 4.06. 

SURVEYS 
Not acceptable-5.00. 
No objection to the form of 5.01, 5.02, and 5.03 if accompanied by 
survey. As to whether the loan would be purchased would depend on 
facts shown on survey. 

LEASES 
No objection to 6.00, 6.01 or 6.02 if the leases have been previously 
approved by the lender. 

MINERAL RIGHTS 
No objection-provided affirmative insurance is furnished either by 
rider indorsement or by express language to be added in the ex
ception, that there exists no right to disturb the surface. 

(Note: See transcript of Mr. Swez
ey's letter of August 30, 1951, and 
Comment Nos. 1 and 2 in your study 
of these addresses.-Ed.) 

SWEZEY: Mr. Chairman, Mr. 
Henley, and ladies and gentlemen: 

I want to say that in all of my 
work with the members of this asso
ciation, both individually and collec
tively, I have been delighted at the 
response for their helpfulness, both 
individually and collectively. 

This project commenced, so far as 

I am concerned, back in March, 1950. 
Our company was purchasing a large 
number of residential loans, and so 
that our terminology may be exact, I 
would like to offer a definition or two. 
Our company classifies as residential 
loans, those occupied by one to four 
families. With us, all other loans are 
classified as business loans. 

In business loans, we are perfectly 
willing to take the time, if you are, 
and sit down in each instance and dis
cuss the form of exceptions which we 
will take in the title policy. But we 
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feel for the benefit of your company 
and for the benefit of our company 
and those other national lenders who 
wish standardization, we could agree 
upon standard exceptions to be includ
ed in Schedule B-in such form that 
we might be able to use senior clerks 
in checking these policies. The ulti
mate object of all national lenders is 
to receive from the field which pro
duces these loans into which we put 
our money, a packaged product- that 
is, something which can be checked 
easily and swiftly. In other words, re
duce the acquisition cost. You appre
ciate that our ·motives were not en
tirely altruistic, but correspondingly 
I assume that you have no surplus of 
trained personnel. I know we find it 
difficult to get adequate help. For that 
reason, from your standpoint, if we 
can simplify our procedures, we can 
gain thereby. 

It has been told to me- and how 
true this is I do not know-but I be
lieve it to be true-that several of the 
companies issuing title policies have 
a set of limitations or controls for 
each company, which is to be the as
sured name in the policy. Now, that is 
the kind of thing we are trying to get 
over. We are trying to get down to a 
common denominator. 

Several suggestions have been 
made and considered. One was that 
this would have to be worked out on a 
state basis. In other words, in the 
State Title As ociations, in the states 
where such associations exist. I be
lieve that greater progress can be 
made if we can resolve on a country
wide basis. Our first tentative form
and that is the reason why we have 
been working on it. 

In New York State, the annual 
meeting of the association was held 
at Lake Placid, I believe, on Septem
ber 13th and 14th. In charge of this 
subject was Carl Schlitt. He is the 
counsel for Harry Davenport's com
pany. Whenever in New York City 
we want to get something done, it 
used to be the habit of some of those 
in the title industry there to turn to 
Carl. I am very glad to have that done 
because going back over this last 
year, you know I never do anything 

at all if I can get somebody better 
qualified to do it. There are a lot of 
these men around, so I try to get out 
of work whenever I can. 

Carl's report back to me after the 
meeting was that the meeting was 
definitely in favor of proceeding, that 
they thought we could arrive at a 
common understanding, that you 
could give us exceptions that could be 
acceptable to national lenders. The 
only question that was still open, and 
I don't want to prejudice the thinking 
of this group, was- it is still a debat
able subject-is whether or not we 
cannot secure affrmative insurance, 
with respect to certain exceptions in 
the typewritten exception itself, and 
thereby avoid the use of the rider. In 
suggesting that, I am fully cognizant 
of the great stride that California has 
made in title insurance; the work that 
Ben and his associates have done in 
standardizing and reducing to a deci
mal system these riders. However, if 
we are going to have clerks check 
riders on policies, then I think we 
had better use affirmative insurance 
in the exception itself. 

With that preface I am going to ask 
you to turn to certain specific places 
and then I am going to offer supple
mental information. 

Would you please turn now to the 
page that is headed "Taxes-General 
Instructions", subdivision G at the 
bottom of the page. It is in Title 1.1-
at the bottom of that page. Now 
please don't try to copy my com
ments, but if you will just assimilate 
the sense of what I am trying to tell, 
I think it will be more helpful. And it 
will enable us to see it more rapidly. 

The first suggestion is to add under 
taxes, general instructions, a new sub
paragraph lettered H, in parentheses, 
as follows: 

(H) If issuing a policy to or for 
the ultimate use of a national 
lender, note that current tax· 
es or current installments of 
taxes should be paid before 
the policy is issued. 

That seems so fundamental that it 
isn't necessary to discuss it, but I do 
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believe that you all understand. Let 
me give you a New York City exam
ple, because I am familiar with the 
law there. Our taxes in the City of 
New York become a lien half yearly. 
In other words, the first half of the 
taxes for the tax year of 1951-52 be
come a lien on October 1st, 1951. Un
der our law they may be paid without 
penalty up to and including October 
31st. But if we are closing a title in 
New York City on October 1st, were
quire the payment of that half year's 
taxes in full, because they are a lien. 
Therefore, I think the procedure 
would be similar in the case of every 
national lender and that the assured 
would require the payment of all tax
es which would then be payable, 
which were then due and payable and 
a lien on the premises. 

Captions 
Now the next suggestion is again 

critical but made in good faith. It is 
believed that capitalized captions are 
unnecessary and add to the typing re
quired. It is therefore suggested that 
all such captions be omitted. If I did 
not serve as the Devil's advocate 
here, I would serve no useful pur
pose. And I think from the stand
point, certainly, of the assured under 
the policy, the caption is not neces
sary if the decimal point is observed 
and properly used. 

Now let's turn over the page to the 
page that is headed at the top "Tax
es" and marked at the bottom with 
.1.2. 

Now my comment to Ben was this: 
In that present form, only Exception 
l can be approved. But 1.3 would be 
acceptable if changed to read as fol
lows: Let's g0 back to 1. If you will 
just make a check mark against it. 

It says: "Taxes a lien but not pay
able." 

Now I thought we could cut out the 
caption there and just have the deci
mal number one (.1) cover general 
and special taxes that are a lien but 
not yet payable. 

MR. HENLEY: Of course, those 
captions were put in merely for refer
ence purposes, and it is not intended 
that they would go into the policy or 
report. 

MR. SWEZEY: With respect to that 
particular one, Ben suggested that 
certain important clients who are fre
quently getting policies of his and 
other companies in the San Francisco 
area, have asked that the title com
panies add in parentheses the tax 
block and lot number. There would be 
no objection to that on anybody's 
part, I think. We would not consider 
that, I dare say, a deviation from the 
standard. 

Now if you will go next to 103, and 
please follow, but don't try to copy 
what I suggest. I said it would be 
acceptable if the change were made 
as follows: 

Taxes 
General and special blank taxes, 

for blank, payable in blank install
ments, current installment paid; next 
installment of blank dollars payable 
blank. 
And then below in parentheses : 

(The date filled in, being the pay
able date, should always be a date 
subsequent to the day of the pol
icy.) 

Let's go on without debate, if we can, 
and we will come back. 

I offer these, you see, as sugges
tions merely for your consideration, 
and I think ultimately we have got to 
sit down around a table and work 
this out. 

Assessments 
Now if you will turn to the page 

marked "Assessments." At the top of 
the page and down at the bottom is 
marked 2.0. 

There I got a little bit rough, be
cause I said none of these is accept
able, following a suggestion-

Now again if you will only follow 
the sense, please. 

Special assessments, n u m b e r 
blanks of the blank (and here you 
fill in the name of the district) im
provement district, number blank, 
created for blank, (you fill in the 
purpose of the district) amount dol
lars payable on- (and in that blank 
space you would fill in the annual 
date) in each year in so many in
stallments (there is a blank space, 
maybe ten.) of dollars blank, each 
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are paid to date. Next installment 
due blank date (fill in the date). 

Now I said at the end in paren· 
theses: 

(The date filled in above should al
ways be a date subsequent to the 
date of the policy, and if the loan is 
insured by the FHA, a date subse
quent to the date of the endorse
ment of the note for insurance for 
the FHA.) 

That's to cover the regulations we 
have had over special assessments 
with the FHA. 

Restrictions 

We will pass on, if you please, to 
restrictions. Covenants, conditions 
and restrictions. The page is desig
nated at the bottom 3.0. 

Now here I added a general instruc
tion, corresponding to what Ben had 
but you will notice there it says, in 
the first, under general instructions: 
The covenants, conditions and re
strictions referred to above include 
or do not include restrictions upon 
sale or occupancy on the basis of 
race, color or creed. 

Now it is obvious that you can't have 
one decimal exception or addition to 
an exception which covers both sides 
of the fence. We have got to have 
something "include" or "do not in
clude." What most of us want is a 
very definite red flag there at that 
point, so that if they include restric
tions, it would have a chance to go 
in. 

MR. HENLEY: Might I explain 
that, Charley? Of course, that was 
merely intended to mean that the ex
ception would be used in the alterna
tive. Either you would state that they 
did include such restrictions or that 
they did not. It was merely an indi
cation that this particular form might 
be used in either case but would cor
rectly state the condition of the re
striction. 

MR. SWEZEY: When Ben and I dis
cuss these things, we are discussing 
them in the same way that we norm
ally would across the table, and it is 
simply a different point of view. 

The point there is if we are going 
to use senior clerks in the office of the 

assured to check these things, we 
have got to have a red flag. And if 
they include such restrictions- in the 
first place- let's go back a little bit. 
I don't mean to repeat too much, but 
what you people want to produce, 
just as your customer, the mortgage 
banker that produces the loan, is a 
saleable product, and we know that 
if you produce an FHA or a GI loan, 
and there were covenants imposed 
after February 15, 1950, or re-imposed 
after that date, then that is not a 
saleable product, in my estimation. In 
other words, it might be sold to 
somebody who was not well advised 
by counsel, but ultimately it would 
come back in your lap, because they 
would be definitely annoyed. That's 
an understatement, because if you 
went to work and gave a policy to 
somebody, an individual, who took a 
GI loan- it could be in the case of an 
FHA, but take an individual who took 
a GI loan, and it did contain a provi
sion that would prevent or destroy 
the effectiveness of the GI guarantee, 
then you have done that client a dis
service. I can guarantee that he will 
never come back to you for title in
surance. So I want you to watch that 
particularly, and that is a thing, I 
say, that we have to iron out around 
the table, because we have got to 
have a red flag at that point. 

Restrictions-covenants 
Now if you will turn over, please, 

to 3. If you will look at 3 next, please. 
Now, that I modified slightly, and put 
the affirmative insurance in. That was 
about what I did. I think, unless there 
is disagreement, when we get down 
to work on these we can cut out cov
enants, conditions and restrictions, 
and simply use the word "restric
tions," which seems to be an all-em
bracing word. I will come back to that 
in a minute. 

Now, this is 3.00. Restrictions and 
instrument recorded 
blank in blank of blank, page 
blank. 

Now those blanks are, respectively, 
first , the date of recording, because 
we run into the February 15th date 
and then "in blank" means in vol
ume of book, or whatever you call it, 
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o.f mortgages, that would be, or deeds in the proviso "Provided there is no 
o.f trust, page blank, whatever the right of condition or re-entry", then 
page is, which contain no forfeiture there might be a serious question, 
expressed or implied, and which have because whether enforceable or not, 
not been violated. Now that language, it might have been impossible for a 
to satisfy some of you, might have lender controlled by that provision in 
to be amplified. I have tried to boil the insurance law to make a loan. 
it down to the bare essence. You see, But it seemed obvious to me if it went 
I say which contain no forfeiture ex- on and said, "Under which such mort
pressed or implied and which have gage loan can be cut off or subordi
nol been violated. Now, with your in- nated or disposed of''- in other 
dulgence, I want to stop for just a words, that indicated to my mind that 
moment and supplement what Stew- it had to be an enforceable right. So, 
art said, because it might be of value quite awhile ago, we notified our 
to you- I don't know but I hope. If mortgage loan correspondents of our 
you produce loans for sale in the point of view, and we have been pro
New York area. Stewart properly ceeding on that theory since. 
raised a red flag at that point, and But don't accept our point of view 
he might be glad to have my indi- as controlling all other mortgage 
vidual reaction. When you get home, lenders who produce loans in the 
either in your library or the library New York City area. I offer that as 
of your bar association, you might a word of warning. But, in discussing 
look at the New York Insurance law. with them, you might approach it 
Please look at Section 81, paragraph for your own rationalization. I'd be 
6, which deals with investments in glad to have your reaction some 
mortgage loans. The part I am speak- time if you. would care to write to me 
ing about is not FHA insured or about it. 
guaranteed by the Veterans Admini- Easements 
·tration. It does relate to 501 loans 
and exercises a control there as well The second point there is that we 
as on the conventional loan. It says would like to have the affirmative 
in substance that we must loan on insurance covering this exception. 
unencumbered real property, but it Now, supposing I skip the com 
goes on to say that such real prop- ments on the other as time is run
erty shall not be deemed to be en- ning against us and I want to give 
cumbered by reason of existence- and you a minute or two. Let's turn to 
I haven't got it here, gentlemen, but easements. Easements start on page 
I will give you the thread- by reason 4.0. My comment is simply this: 
of existence of leases or rights of Should be accompanied by a survey, 
way or by reason, and so on, pro- plan or map, as may be appropriate. 
vided-and here is a proviso that is That is, assuming you are going to 
important-provided such mortgage put those exceptions in. Now here is 
lien, provided they do not contain what I have indicated. Acceptable
any right of condition or re-entry meaning that we will take them
under which such mortgage lien 4.00, 4.01, 4.03 and 4.07, if you want 
may be cut off, subordinated or dis- to mark them. Not acceptable------4.02, 
posed of. In other words, there is a 4.05, 4.06. 
proviso at the end which indicates Surveys 
clearly to my mind as a lawyer that 
it must be an enforceable forfeiture Turn to surveys. Page 5.0. 5.0 b~
clause. I argued that 20 years ago or ing the first exception is obviously 
more, and I didn't get many to ac- not acceptable. Check that please. 
cept that point of view. I think in No objection to the form of 5.01, 5.02 

ew York we are coming to that and 5.03, if accompanied by a survey. 
point of view. As to whether, in fact, the loan would 

be purchased, would depend upon the 
Re-entry facts shown on the survey. 

To go back just a little bit, if the Turn to page 6.0. No objection to 
statute had ended and simply said 6.00, 6.01 or 6.02. That is, no objec-
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tion to any of them, if the leases 
have been previously approved for 
the lender. 

Mineral Rights 

Mineral rights, page 7.0. No objec
tion, provided affirmative insurance is 
furnished either by right of endorse
ment or by express language to be 
added in the exception that there 
exists no right to disturb the surface. 
That is the part that they are inter
ested :in. 

Life Counsel 

Now coming back a little bit. Be
fore I left New York, I had the op
portunity to talk to George Ford of 
the Equitable Life, and he expressed 
himself fully in accord with the 
thought. The Mutual Life, represent· 
ed by Vincent Keene, an assistant 
general counsel, has not reached a 
definite conclusion. Mr. Bonnin, of the 
Metropolitan, is here, and I think 
from his letter, he is generally in 
favor. I think that Mr. Amerman is, 
and I think, if I may offer, so long 
as we have the floor (I am like some 
of the con&"ressmen), I am going to 
try to hold it for the lenders. I 
think that would be more in keeping, 
Mr. Chairman, is that all right? Is 
that your idea, Ben, before I go any 
further or before you respond? I 
would like, then, if I could, to call 
on Mr. Bonnin, Assistant General 
Counsel of the Metropolitan Life In· 
surance Company. Would you come 
to the microphone, please? 

MR. BONNIN: Mr. Chairman: As I 
have indicated from the floor, I have 
little or nothing to add to the state
ments made by Col. Swezey but am 
glad to appear before you and make 
the statement that I am heartily in 
accord with the efforts of the com
mittee, headed by Mr. Henley, to 
work out a uniform set of exceptions. 

I have seen most of the correspond· 
ence which has passed between Mr. 
Henley and Col. Swezey; have made 
some suggestions which have been 
incorporated in the statements made 
by Col. Swezey. 

Our Law Division has found the 
use of a standard exception in Cali
fornia of great help. If something of 

a similar nature can be worked out 
for the other states, I am sure that 
it will be helpful to both the title 
insurance and life insurance com
panies. Whether the problem can best 
be solved by working out the forms 
on a state rather than a national 
basis must be given further consider
ation. Personally, I feel that it would 
be helpful if title insurance compan
ies, working on a national basis, and 
life insurance companies could agree 
on the forms to be used. Without go
ing into detail, I wish to state that the 
suggestions made by Col. Swezey 
seem to be practical. If affirmative 
insurance can be obtained and sur
veys, where required, are furnished 
to clear up questions on setbacks and 
easements, it would eliminate a great 
deal of correspondence. 

Over the Table 
It will require considerable work 

to determine just what is to be in· 
eluded in a general over-all excep· 
tion and how the same is to be 
phrased, but I want to assure you 
that if there is anything that we can 
do to help in the matter, we want the 
committee to feel free to call upon 
us. It would, no doubt, be much easier 
if the members of the committee sat 
around a table and discussed the var
ious exceptions and forms and ar· 
rived at the wording thereof than 
to try to resolve the problem by cor· 
respondence. 

JOHN A. AMERMAN: We are in 
sympathy with anything that will 
save work for title companies and 
work for ouselves. We, too, are using 
what Charlie Swezey has called Sen
ior Clerks. We call them Convey
ancers. It's not a very exact term, 
and we are trying to find another 
one. These are men or women who 
are not admitted to the Bar, but who 
have had extensive experience with 
mortgage and title matters. We feel 
that it is in order for them to ex
amine title policies in routine cases, 
including Schedule "B". I would not 
be honest, however, if I did not in
dicate, as I have already said to Mr. 
Swezey, that there are differences of 
opinion, different requirements, as 
between insurance companies. 
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For one thing, our general situa
tion is that we deal directly, and 
place loans directly, in the majority 
of cases, under our widespread re
gional office system. In that respect, 
the problem differs somewhat from 
the New York Life's problem. With 
regard to taxes, our investment sta
tute says, in effect, that taxes and 
assessments are not to be considered 
encumbrances unless they are delin
quent. That isn't the exact wording, 
but that's the effect. In other words, 
you can have a situation under 
which taxes, or an installment of tax
es, is payable. But it is not yet de
linquent, and we define delinquency 
as meaning the time when taxes 
begin to bear interest or penalty. I 
think it is our experience that people 
don't pay taxes merely because they 
are payable, but they do pay them, 
or try to pay them, before they begin 
to draw a penalty. And as I say, our 
statute is so expressed that we don't 
have to have the taxes paid until the 
delinquency date. Well, that is one 
difference between us which may lead 
to the necessity for variance in the 
wording as far as we're concerned, 
and I submit that that simply adds 
to the difficulty, although I don't 
think that it should be such a diffi
culty as to dicourage these ve:::; 
worthy efforts. I could go on, but I 
don't want to take the time. I can 
merely say that I am very much in 
favor of continuing with this effort. 
We want to do everything Wf.' can, 
and we feel that we are very I.nuch 
indebted to the committee and the 
Colonel, all of whom have done so 
much good work on this. 

MR. SWEZEY: So that there will 
be no misunderstanding. Our statute 
was amended at the last session by 
the New York legislature, this Spring, 
so it could give the same authority 
that John Amerman indicated in New 
Jersey. That is, in other words, the 
mere fact that a tax is payable, 
doesn't legally prevent us from going 
ahead and making the loan. And we 
do honestly try to follow the custom 
of the community. For example, if it 
ran for a whole year without paying, 
so that the man would not be delin
qu~nt, he had a whole year in which 

to pay,- can you imagine that situa
tion? We probably would give him 
the benefit of it, but it might well be 
that it would have to have two ex
ceptions, because other states may so 
restrict, and, for example, Massachu
setts, has an odd number, Connecti
cut, etc. I don't know exactly what 
their statutes provide. But I feel that 
in New York City what I said was 
true. 

Other Types of Lenders 

I want to add just one other thing 
that I didn't speak about regarding 
the work that Mr. Schlitt is carrying 
on. He hopes to extend that discus
sion to other lenders who are more 
and more entering the national field, 
and who are an important group of 
lenders, namely, the Mutual Savings 
Banks of New York State. They have 
a large investment portfolio in mort
gages, and their wishes should be 
considered. And it so happens that 
we've got a sort of a family inter
locking there that should be most 
helpful. Harry Davenport is trustee, 
I believe, of two-maybe more now, 
because as you grow older, ,more hon
ors are heaped upon you. He is a 
trustee, I believe, of at least two sav
ings banks, and Carl Schlitt, being his 
counsel,-seems to me there is an ob
vious interlock. 

MR. HENLEY: Thank you, Charlie. 
I would just like to make this com
ment about Charlie's thought that 
affirmative insurance should be pro
vided in exception forms rather than 
by independent endorsements. I sup
pose many of you title people are not 
as familiar with the practice in Cali
fornia as are the life insurance com
panies. Over a period of years, the 
practice has developed there of pro
viding practically all affirmative in
surance by endorsements. The rea
son for that is merely this, that we 
find it very difficult to satisfy our
selves that it is proper to insert in 
a portion of our policy which says 
that "we insure subject to the follow
ing matters against which we do not 
insure, "a statement that we do in
sure that there has been no violation 
of the restrictions. 
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I appreciate the fact that as a prac
tical matter, a Court may in determin
ing the intent of the parties, construe 
that language to mean that the title 
insurance company is insuring, sub
ject to the stipulations of the policy, 
that the facts which it states in the 
exception form are true. However, 
certainly the language is contradic
tory, and, if the construction of the 
contract became an issue in a law 
suit, it might be somewhat difficult 
to resolve. We feel, therefore, fol
lowing the established practice of 
such eminent institutions as New 
York Life, Metropolitan, and the 
Equitable, in issuance of life insur
ance policies that where we are ex
pressing the assurance,--expressing 
an obligation of protection,- that it 
should be clearly and unambiguously 
expressed in such a way that a court 
will know exactly what we are doing. 

Protection 
Now, as far as the examination of 

the policy by a Senior Clerk is con
cerned, it seems to me that it's going 
to be very easy for the Senior Clerk 
to know to what Endorsement Form 
Number 100 applies. That form was 
approved by the California Land 
Title Association, and was very af
fably and pleasantly accepted by all 
life insurance companies because it 
certainly gives them a lot of pro
tection on easements and restrictions 
or one thing or another. That Senior 
Clerk will have no great difficulty 
in knowing that Endorsement Num
ber 100 protects the insured pretty 
generally as far as easement en
croachments, violation of restrictions 

and similar matters are concerned. 
And I would think, Charlie, that it 
would be much easier to have your 
Clerk work on the basis of these en
dorsements than on the basis of lan
guage contained in exception forms. 
I think our time is about expired, 
but if you would like to carry on, I 
think Ed will indulge it for a few 
minutes. 

MR. SWEZEY: There's merit in 
what Ben says, as always, and I was 
conscious of that. It is not our pro
posal here to try to change the lan
guage of the AT A form. I think the 
greatest step forward, from the stand
point of the institutional investor, was 
the adoption by this Association of 
the ATA form, and its subsequent re
vision. There is merit in what Ben 
says about possible ambiguity but I 
think we can resolve that by having a 
simple statement to say that notwith
standing other than as we want it, 
any other language of the policy, the 
company thereby insures against any 
violation, or contains no forfeiture 
clause, or something of that general 
nature. So we can have a specific in
surance. The reason I offer that is 
this, from their standpoint, they have 
gone ahead and made a definite con
tribution to title insurance in Cali
fornia. Nevertheless, I think that 
country-wide, it may be difficult to 
sell, you individually, and as mem
bers of the Association, on that pro
cedure. It is something, I think, then 
when it comes to a new procedure, a 
majority will have to control in ac
cordance with the American way of 
life. 
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ABSTRACTERS SECTION 
Proceedings in Meetings of Abstracters Section 

Report of Chairman of Section· 
GEORGE E. HARBERT 

President, DeKalb County Abstract Co., Sycamore, IllinoiJ 

It now becomes my pleasant duty 
to render an account of my steward
ship for the past year. During the 
past year the abstracters throughout 
the country have generally been pros
perous. Here and there, a few spots 
have been called to my attention 
where business has fallen off and the 
abstract company could use a bit 
more work than they now have. In 
the main, however, the fall-off from 
the boom of 1950 has not been over 
10%, and to most of us this drop in 
business was welcomed, as it enabled 
the abstracters to give better service 
to their customers. 

State Conventions 
One of the most pleasant portions 

of my position has been the attend
ance of six state conventions. In the 
states which I visited, I found that 
the abstracters were alert to the 
changing requirements of their cus
tomers. They are re-investing their 
surplus money in office improve
ments and are successfully simplify
ing their work and speeding up their 
service to their customers. While 
the specific instances are so numer
ous, there are two or three outstand
ing accomplishments that I think are 
worthy of note. 

In the state of Montana, an oil 
boom developed in counties where 
the abstract plants were small, and 
the normal volume ot business prob
ably not large enough to be called 
average. However, while visiting that 
state, the attorneys representing the 
oil interests told me that the ab
stracters had delivered title service 
in quality and quantity far in excess 
of their expectations. Wherever I 
went, I heard nothing but praise of 
the splendid title service which had 
been given by these abstracters in 
sparsely populated counties. 

More Interest 
Throughout all of the states I found 

a continuing awareness of the need 
for membership in the national or
ganization. In this day o.f economic 
stress and increasing centralization 
of authority, even the most hardened 
individualists realize that we must 
be strong and . united in order to 
secure for ourselves a reasonable in
terpretation of the growing restric
tive controls which are being imposed 
upon all business by our .federal gov
ernment. 

This awareness has made itself 
felt in bigger attendance at state con
ventions, and, as you have noticed, 
bigger attendance at our national 
conventions. For those of you who 
could not secure a room at the Broad
moor, but were still willing to travel 
to this convention and put up with 
some inconvenience, I extend my 
most sincere thanks, because it is 
indicative of your willingness to put 
aside selfish considerations to assist 
yourself and your fellow abstracters 
in knitting more closely the ties that 
bind us into our national association. 

To File or Not to File-That Is 
the Question 

During the past year, we have been 
faced with a serious problem in at
tempting to determine whether we 
should recommend to the abstracters 
that they file price schedules under 
O.P.S. The Price Control Legislation 
requires that any one engaged in 
business, file a schedule of prices un
less exempt by the Act. 

Professional services are exempt, 
but no specific delineation of the 
types of business which are classified 
as rendering professional service has 
been made. Joe Meredith, Jim Sheri
dan, Mort Smith and I have had 
numerous telephone conferences to 
attempt to determine the position 
which we should take on this sub
ject. After careful consideration, it 
is our opinion, that we think our 
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business is covered by the exemption 
of professional service, and we also 
feel that to attempt to have a specific 
ruling that abstracting is a profes
sional service, as we eventually ob
tained in World War II under O.P.A. 
cannot be done until the turmoil sur
rounding the establishment of the 
offices has died down and the opera
tion of this bureau has become more 
orderly. You can rest assured that 
this problem is present in our minds 
and you will be advised of any ruling, 
specifically exempting us or specifi
cally requiring us to file. 

(NOTE: Since this report was de
livered, decision was made to file a 
Petition for Exemption. No decision 
on this has come from Washington 
as of a mid-February, 1952, date. Ed.) 

Title Insurance 

Title insurance continues to grow 
in popularity and its use is spreading. 
Most of you now represent some title 
insurance company on some basis. 
For those of you who do not, may I 
urge you to investigate the possibili
ties of title insurance? For years 
you have served your customers with 
the best title service available and 
if your customer wants title insur
ance you should be ready to furnish 
this service to him. 

Abstracter-Underwriter Relations 

During the past year, the work of 
our committee on abstracters-under
writers relations headed by Wm. Mc
Phail has continued its outstanding 
job. It is our opinion that much has 
yet to be done to assure to all of us 
a sound, fair recognition in the chang
ing picture. It will be our recommen
dation to the incoming president that 
this committee be continued. 

From past experience I know the 
sad fate that awaits anyone who at
tempts any kind of an opinion poll , 
but with my eyes wide open, I walked 
in where wiser men fear to tread, and 
asked you for your opinions on many 
subjects through the medium of a 
questionnaire. The number of re
sponses to this questionnaire were 
astounding and will be presented to 
you at this convention. When you 
hear the report, I sincerely believe 
that you will agree with me that the 

effort has been worthwhile. It may 
well be that additional results will 
justify an additional report at our 
next convention, so if any of you 
have not sent in your questionnaire, 
I urge you to do so as soon as you 
return home. 

Public relations are more important 
today than ever before. I believe that 
the state of Oklahoma has developed 
one of the outstanding approaches to 
public relations which has come to my 
attention. They have organized a 
speakers' bureau in that state, and 
have supplied those abstracters who 
could speak, with certain basic mate
rial, so that the speakers may tell 
our story in an interesting fashion. 
This, by the way, was part of the 
reason for our questionnaire. 

Statistics 

With due apologies to the Kiwan
ians and the Lions' Club, I am forced 
to admit that I am a Rotarian, and 
many times we have had the speak
ers from various organizations intro
duce their speech with something like 
this: "The industry with which I am 
affiliated has a capital investment of 
billions of dollars, an annual payroll 
of numerous millions of dollars, and 
employs so many people." I was 
asked to speak before an organiza
tion in a neighboring county, and 
the toastmaster who introduced me 
asked me before the program, how 
many people were actually employed 
in the title industry. I told him I 
didn't know. He then asked me how 
many title plants there were in the 
United States. Again I answered, "I 
don't know." He then asked me if I 
had any idea of the capital invest
ment in the title industry in this 
country, and again I said, "I don't 
know." Thoroughly disgusted, he got 
on his feet and introduced me in the 
following fashion: "George Harbert 
has been in the title profession for 
28 years, but admits he don't know 
much about it. What little he does 
know, he will tell us in 20 minutes." 
Believe me, my talk ended in 12. 
And, while there was a lot of kidding 
about it, I did feel that some base 
literature supplied to our speakers 
would be of great assistance to all 
of us. 
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Speakers' Bureau 
Through a speakers' bureau, much 

good can be accomplished from an
other angle. I can go into a neighbor
ing county and tell the customers of 
my neighbor what a fine, honest and 
scrupulous abstracter he is, and they 
will believe me. He can return the 
compliment and come into my county 
and my friends will believe him, but 
I would not dare to throw out my 
chest and tell my friends that I am 
the best abstracter in the state of 
Illinois (which I admit I am) for 
fear they might think that I was 
boasting a bit. For these and other 
considerations, it is my fond hope 
that more states will adopt the speak
ers' bureau, patterned after the splen
did example set by our friends from 
Oklahoma. 

Economically, I believe that we are 
entering into a cycle of reasonably 
good business. Plant efficiency will 
pay dividends, because wages will 
continue high, and the price of our 
product will not advance. I see no 
immediate fear of a slackening of our 
business, as the recent modification 
of the down-payment required for 
home construction should do much to 
encourage new building. With em
ployment at a high level, many peo
ple will undertake to build or finance 
a new home, who could not have af
forded it a year ago. Most rural 
areas report an inflationary trend 
which, by a national survey, has in
creased the value of farm lands 
throughout the country 17% in the 
last year alone. Inflation feeds on 
a surplus of buyers, and a surplus of 
buyers means good business for us. 
So, from all reports, our business 
should continue good. There is only 
one warning which I must bring 
home to you. Do not neglect your 
service to your public. Continue your 
efforts to secure good public rela
tions, and the basis of good public 
relations is, as always, courteous and 
speedy service to your public. 

Program 

During the next day and a half, 
we will bring to you speakers on 
subjects which we think are perti
nent, and which we feel will be of in
terest to you. The last hour of the 

section meeting will bring before you 
the members of your executive com
mittee, who agree that they can an
swer any problem which you may 
have to present to them. If you have 
a problem, write it down on a piece 
of paper, Byron Powell will pass 
slips out to you for that purpose and 
will be at the door at the close of 
this meeting to collect them. The 
requisitions will be handed to the 
secretary of this section, who will 
act as moderator of that panel. 

Last, but not least, you have the 
responsibility of shaping our national 
program for this, and succeeding 
years. We do the best we can to 
carry out your wishes, so if you feel 
that there is any project which should 
be carried out on the national basis, 
the officers of this section and of your 
national association will appreciate 
your giving us your ideas as to what 
you think the association should do 
for all of us. 

Personal Thanks 
In conclusion, I want to thank the 

members of my executive committee, 
and my fellow officers, for the untir
ing assistance which they have given 
me during the past year. I kr.::>w 
that all of you are aware that Jim 
Sheridan is a prize, but wait until 
he starts calling you at 1 o'clock in 
the morning, and you will realize 
that he eats, thinks and sleeps Amer
ican Title Association twenty-four 
hours a day by the clock. So, to Jim 
Sheridan, who is celebrating his 20th 
year with the American Title, on be
half of our section, we extend our 
congratulations and our wish for a 
long life in the service of our asso
ciation. 

May I also take this opportunity 
to thank the Presidents and secre
taries of the many state associations, 
as well as the many abstracters 
throughout the country who have 
written me during the past year, and 
who have, without fail, assisted in 
every assignment that was given to 
them. 

To you, and each of you, go my 
sincere thanks, and I trust that dur
ing the coming year, you will all con
tinue to be as helpful in your service 
to the American Title Association as 
you have been in the past. 
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A License Law for Abstracters 

A Panel 
Members of Panel: 

Marvin Wallace, President, Cragun Abstract Co., King
man, Kans. 

A. A. Poirier, President, Wheatland Abstract Co., Har
lowton, Mont. 

Jacob H. Knol, Mgr., Abstract, Dept., Guarantee Bond 
and Mortgage Co., Grand Rapids, Mich. 

Moderator: Richard B. Williams, President, Mesa Coun
ty Abstract Co., Grand Junction, Colorado. 

MARVIN WALLACE 
Of the six or seven states, approxi

mately, that have an Abstracters' 
License Law, Kansas is unique in 
that we did not get into agreement 
with the legislation of the other 
states. In preparing our bill, we did 
attempt to get a great deal of the 
Colorado law and some from the 
Wyoming law, but when it was finally 
passed, you would have difficulty rec
ognizing the finished product. 

Tract Books 
Among the items knocked out was 

the track book requirement. It first 
was passed in the Senate, and then 
in the House, succeeded in getting 
passed by a small majority. I was 
asked by a friend if I thought we 
had secured anything. My answer 
was "Yes, I do; I think we have some
thing on which we now can wo·rk. We 
have fallen short of getting what we 
wanted, but it does have the mini
mum requirements and we can now 
go to work to develop it." 

The law went into effect in Kansas 
ten years ago, in September, 1941. 
It creates a Board of three members, 
to be appointed by the Governor each 
for a term of three years. 

Registration 
It provides for the registering and 

licensing of abstracters. By "abstract
ers" I mean individuals who operate 
individually, partnerships, corpora-

tions and associations. Of course and 
naturally it contained the "grand
father" clause, subject only to the 
requirement for a bond. 

Bond 
The statute requires a minimum 

bond of $5,000 and the Board has 
authority to call for a bond in greater 
amount if, in its judgment, such is 
in order. The Board has increased 
the bond requirement according to 
population and it now ranges from 
a minimum of $5,000 in the counties 
of small population to a requirement 
of a bond for $15,000 in the more 
heavily populated counties. 

Presently, we are giving serious 
consideration to a recommendation 
the bond requirement be exactly 
doubled. 

Personal and Corporate 
The statute provides both for a per

sonal bond and a surety corporation 
bond. The latter make for much 
more easy handling. The last per
sonal bond situation we had required 
a great amount of checking, etc., to 
assure the sureties were of substance 
and that there was full capacity to 
fulfill the obligations if called upon. 

Examination 
The statute provides for examina

tions twice a year, one in January 
and one in July for all who wish to 
enter the field of abstracting. In our 
state of Kansas, we average about 15 
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applications each time. Those who 
fail the first time may try again the 
following examination time. 

Revocations 
The Board has power to revoke a 

license for malicious destruction of 
the records, and also for fraudulent 
practices. We have had no cases in 
the former category. We have had 
one license revoked for fraudulent 
practices. 

The great objective behind our 
drive for a license law was to give 
better service, more sound service, 
more responsible service, to the peo· 
ple of Kansas. That, in turn, meant 
raising the standards of abstracting 
in Kansas. At the present time, I 
should say about 30% of the abstract
ers of the state have what I would 
describe as a complete title plant. By 
that I mean a complete set of in
dices covering all the land of the 
county, including not only deeds and 
mortgages, but also probate and dis
trict court proceedings and, in face, 
everything that affects title to land. 

Most of the counties wherein there 
is no complete plant are either in the 
western portion of our state, where 
population is light, or in scattered 
counties of small population. 

High Standards 
We have attempted, in preparing 

our examinations for abstraGters 
licenses, to set the standards suffi
ciently high so that we will not have 
any individual, casually interested, 
take and pass the examinations. In 
other words, we have tried to put it 
into such shape as to make it neces
sary for an individual to prepare him
self to operate in our profession ex
actly as he might have to do if he 
wanted to enter any other profession 
- in other words, school himself. The 
results seem to be that about 50% of 
those who take the examinations are 
attorneys recently admitted to prac
tice, and, in large measure, the others 
who have spent considerable time as 
apprentices in abstract offices of 
Kansas. 

It is our feeling we have raised the 
standards of abstracting considerably 
in Kansas. It is my personal feeling 
that, in the future, title insurance 

will become the better and more pop
ular method of title evidencing. We 
are preparing ourselves for that day. 
We feel that, by putting our stand
ards high now, we will be quite able 
to cope with the situation when it 
presents itself more throughout Kan
sas. As a matter of fact, particularly 
in some of our larger towns, we are 
doing a nice business in title insur
ance at this time. 

A. A. POIRIER 
Age 

The M on tan a Abstracters Law 
(Chapter 105 of 1931 Session Laws) , 
was passed by the 22nd Legislative 
Assembly of the State of Montana, on 
March 9, 1931, and became law on 
April 1, 1931. The law has now been 
in operation for over 20 years. 

The Montana law has been amend
ed only once in all these 20 years, 
and this was a minor amendment 
sponsored by the Montana Title As
sociation. 

Law Upheld 
During the 20 years the law has 

been in operation it has been con
tested once in the Courts, the Su
preme Court of Montana declared 
the law constitutional. This case is 
known as No. 7380, State of Montana, 
in the Supreme Court, March term, 
1935. State ex rel George 0. Free
man, respondent vs. Abstracters 
Board of Examiners et al appelants. 
Submitted April 30, 1935, and decided 
May 9, 1935. (ii Mont. 564, 45 Pac. 
2nd 668). 

The Montana Abstracters law in 
brief provides that any person, firm 
or corporation desiring to engage in 
or continue the business of making 
and compiling abstracts of title to 
real estate within the State of Mon
tana shall have for use in such busi
ness a set of Abstract books or other 
system of indices or records showing 
in a sufficiently comprehensive form 
all instruments affecting title to real 
property on file or of record in the 
office of the County Clerk and Re
corder of each County wherein they 
operate, and shall have in charge of 
such business a Registered Abstract
er. 
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Board of Examiners 
The law set up a three-man BOARD 

OF EXAMINERS, appointed by the 
Governor, to carry out the purposes 
and enforce the provisions of the law, 
which members must be Registered 
Abstracters. 

Any person, firm or corporation 
desiring to enter the Abstract Busi
ness must first secure a CERTIFI
CATE OF AUTHORITY from the 
Abstracters Board of Examiners. To 
secure such Certificate of Authority 
applicant must furnish satisfactory 
proof to the Board that Applicant has 
for use in such business a set of Ab
stract books or other system of in
dices and- shall have in charge of 
such business a Registered Abstract
er, and must furnish a Surety Bond, 
or deposit acceptable securities with 
the State Treasurer, in the sum of 
$5000.00. These Certificates of Au
thority are issued for one year, and 
are renewed every year upon appli
cation to the Board. 

Temporary Certificate 
There is, however, a provision in 

the law that if, on the date of appli
cation for a Certificate of Authority, 
applicant can show that he has a set 
of indices at least 50% completed 
and intends to complete said indices, 
and he can comply with the other 
provisions of the law, he will be is
sued a temporary Certificate of Au
thority ·good for one year. 

"Grandfather" Clause 
The Montana Abstracters law also 

has a "grandfather" clause which 
provides that any person, firm or 
corporation not having the Abstract 
books of indices, and who on the first 
day of March, 1931 (the date of the 
passage of the Montana Abstracters 
Law) , is the holder of a valid and 
subsisting Certificate of Authority is
sued by the State Treasurer pursuant 
to Sec. 4140 of the Revised Codes of 
Montana, 1921, and who shall make 
application to said Board prior to the 
expiration of such Certificate of Au
thority, and complies with the other 
provisions of the act, shall be issued 
a Certificate of Authority under the 
provisions of this Act. (For States 
not now having an Abstracters law 

and who contemplate the enactment 
of such a law, this clause should be 
in the proposed law in order to secure 
the help and co-operation of all ab
stracters then engaged in the busi
ness of Abstracting). 

Must Register 
All Abstracters in charge of an ab

stract office, or who sign Abstract 
Certificates, must be REGISTERED 
ABSTRACTERS: That is, they must 
secure a CERTIFICATE OF REGIS
TRATION from the Abstract Board 
of Examiners. To secure such a Cer
tificate they must pass a written and 
oral examination as prescribed by 
the Board. The Board holds two 
examinations a year. This Certificate 
of Registration states in part that 
applicant has satisfied the Board of 
his qualifications as an abstracter of 
real estate titles, and is granted a 
Certificate of Registration as a REG
ISTERED ABSTRACTER, and as 
such, is authorized, for a period of 
one year from the date hereof to take 
charge of any Abstract office within 
said State holding a Certificate of 
Authority issued by said Board. This 
Certificate of Registration is renewal 
every year on application, and the 
payment of a fee of $1.00. 

Again under the "grandfather" 
clause, all persons who on the first 
day of March, 1931, were in charge, 
either individually or jointly with 
other persons, of an abstract office 
which is the holder of a valid Certifi
cate of Authority, were upon appli
cation issued a Certificate of Regis
tration without taking an examina
tion before the Board. 

I believe that the provision in the 
Montana law providing for the Reg
istration of Abstracters in charge of 
an Abstract Office is one of the out
standing features of the Montana law 
and I don't believe is contained in the 
Abstract of law many other States. 

The matter of securing an adequate 
Abstracters' law in Montana had 
been discussed quite extensively at 
several of our annual Conventions 
and Regional Meetings, and finally 
such a law was drawn up and sub
mitted to the Legislature in 1929. The 
law was passed by the House with 
only 5 dissenting votes. It was then 
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referred to the Senate Judiciary Com
mittee_ They brought out an unfavor
able report, giving as their reason 
that the bill was a radical change 
from the provisions then governing 
Abstracters and they felt that fur
ther study should be made by its 
members. 

During the interim members of 
both Senate and House were contact
ed by the various Abstracters and the 
provisions of the bill explained to 
them. The bill was re-introduced in 
the 1931 Session of the Legislature, 
was favorably reported out of the 
committee of both the House and 
Senate and passed by a substantial 
majority, and signed by the Governor. 

Overcome Objections 
Any State Association wanting to 

enact an Abstracters law should first 
draft a law that will be agreeable to 
its executive committee. Then this 
law should be presented at Regional 
meetings so that every Abstracter 
has an opportunity to discuss it. This 
presentation should be made at all 
Regional meetings by the same party 
so that when the Regionals have been 
concluded this party will have in 
mind all objections there have been 
advanced, and which of these objec
tions can be overcome. 

No 1\lonopoly 
One of the main objections ad

vanced by legislators and others is 
that it is monopolistic. Our twenty 
years' experience with the law in 
Montana has proven that it is not 
monopolistic, and I could cite you 
many concrete instances to disprove 
this theory. On the other hand we 
have found that while it benefits the 
Abstracters of the State of Mnotana 
the outstanding benefit is the protec: 
tion to the users of Abstracts pre
pared by Abstracters who are regis
tered and qualified under the law. 
The law makes for better abstract 
plants, better abstracters and there
fore better abstracts. 

The Montana Abstracters Law has 
proven every contention made by its 
proponents and disproved every con
tention made by its opponents. 

Today, after twenty years' opera
tion, I don't believe you will find a 

single abstracter in Montana now en
gaged in the Abstract business who 
is opposed to the law. 

JACOB H. KNOL 
I am the "loyal opposition." My 

job in this panel is to find fault with 
all license laws for abstracters and 
to put on the record my objections 
to the whole idea. In fact, I'm even 
instructed to seek for things to which 
I might register objection. 

Exemption 
With regard to the Montana law, it 

exempts from its provisions County 
Clerks and Recorders who are em
ployed by the County in the prepara
tion of abstracts. 

Michigan has a number of county 
abstract offices; that is, the county 
itself, through authority given by the 
legislature, may engage commercial
ly in the making of abstracts. As I 
understand it, Montana, Colorado and 
Kansas have no such plan. 

I think any other state which is 
studying the matter of a license law 
should plan- and certainly hope- to 
include any county offices and/or 
county officials. But I quickly will 
add I know of no county office, or 
any public agent, Federal or State, 
that could give better, or even as 
good, a products and service as can 
the privately owned abstract office. 

Insurance 
It is alleged the license law as en

acted and applied in the various 
states tends to improve abstracting 
and to give more and better security 
to the public. Most of the states 
have some sort of insurance to cover 
errors; and it is my opinion that 
most of our abstracters are procuring 
that type of protection already. 

And could not the same results be 
obtained by adherence, rigid adher
ence, to the codes of ethics ana other 
requirements of our several state 
title associations? It seems to me 
the requirements of the state titie 
association are pretty much in con
formity with the average abstracters 
license law. 

According to Each State 
In the main, it would seem to be 
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the license laws of the states of Mon
tna, Kansas and Colorado are pretty 
much the same, although differing 
in some of the details. They have 
been well prepared. After reading 
them, I wondered to myself what ar
guments I could offer to refute some 
of the good points in each. And I 
realize, of course, that each state 
has its own particular problems, 
based upon its own customs and hab
its and legislation and decisions of 
the courts. 

In these days, about all we hear 
are words of the constant encroach
ment by Government upon business. 
So I ask you: Do you want the Fe{l
eral or the State government step
ping in and telling you how we should 
run our business? 

That, I believe, is a uuniversal com
plaint of business- all business- to
day; and that, I suspect, is the prin
cipal argument of "The Loyal Oppo
sition" on this matter of a license 
law for abstracters. 

RICHARD B. WILLIAMS 
I feel signally honored to have been 

privileged to serve on this panel as 
moderator. I shall try to discharge 
the duties of the position. 

The laws controlling abstracting 
are the result of years of work by 
numerous state title associations. One 
does not proceed without criticism. 
Sometimes it hurts. But progress 
cannot be stopped. By one means or 
another, we are going forward to a 
better procedure and better methods 
- sounder structures, you might say 
- in the profession of abstracting and 
title evidencing. 

Colorado Law 
Our Colorado statute was enacted 

in 1929, amended in 1935, and again 
amended in 1945. It is our feeling 
it is adequate. The one thing we 
now might wish to consider is ex
tending it to include the title insur
ance companies now operating in 
Colorado. 

Tract Book Requirement 
I have been asked from the floor 

whether the licensing laws may have 
become outmoded by reason of the 

increased use of title insurance. 1 
think not. It seems to me that ab
stracting, like any other profession. 
is progressive science. As you gJ 
along in the conduct of your busi
ness, there arises one thing or an
other which you must meet in order 
to render good, or additional, serv
ices to the public of your community. 
I am quoting Mr. Wallace of Kansas 
and including it in my report, as to 
this question. He states they would 
like to have a requirement in Kansas 
that there be tract book requirements 
as part of the law; but that after 
having served on the Board for ten 
years, he wonders if this feature may 
not be over-emphasized in its impor
tance. In other words, he feels the 
individual, the person, is more impor
tant than the book. 

Mr. Wallace points out that doctors 
who graduate from medical school 
pass an examination, but they do not 
have to build a hospital. And he 
mentions that the lawyer does not 
necessarily possess all the law books 
in order to start practicing. 

Annual License 
Mr. Poirier responded to a ques

tion from the floor and, to complete 
the record, I shall say that under 
Montana law the license is issued for 
one year. Each year there must be 
filed an application for renewal of the 
license. He adds that one of the 
prime reasons for this arises from 
the desire that the tract books be kept 
to date; and that, in the return of 
his application form, he must state 
he has maintained his books to date. 
Otherwise the Board can refuse to 
renew. 

Revocation 
Under our Colorado Law, the Board 

may revoke a license for moral turpi
tude, habitual carelessness, habitual 
inattention to business, fraudulent 
practices or incompetence. 

Price Control 
A question from the floor inquires 

whether there is price regulation in 
the laws of Montana or Kansas. The 
answer to that is No. As regards 
the county owned and operated sets 
in the State of Michigan, there is no 
statutory price regulation. Under the 
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Abstracters License laws of North 
and South Dakota, there is regulation 
by statute, entirely so in the former 
and, as regards South Dakota, regu
lation of fees is controlled by statute 
on all items in the original law. It 
does not cover the matter of fees to 
be charged on items which have 
come into being since enactment of 
the statute. 

Lecense Fees 
In Colorado, the fees to have a new . 

plant examined is $100. If a re
examination is r equired, the new fee 
is $50.00. The examination fee for 
an individual is $25.00. The fee for 
each year, that is for renewal, is 
$25.00. The law also provides there 
must be continuous bond coverage, 
furnished by a surety company. 

Short Period Abstracts 

HAROLD F. McLERAN, Attorney 
Mt. Pleasant, Iowa 

Shortly after I had hung out my 
shingle to practice law in the dismal 
'30s, I fell into the rut of my brother 
attorneys in making abstracts from 
the records. Since that time it has 
been my good fortune to purchase an 
abstract plant which, as you can im
agine, put a new sense of stability 
back of my work. Incidentally in my 
community all abstracting is done by 
the attorneys at the present time. 
One day, early in my career, I ex
pressed my regrets to one of the old
er attorney-abstracters, whose father 
had compiled the first abstract plant 
in our County, that people seemed to 
hate abstracters, and I couldn't under
stand why abstracting stood in such 
ill repute. His reply was that people 
had always rebelled against abstract
ing and having to pay to have the rec
ords searched and abstracted. He also 
said as long as he had been in the 
profession people had felt that ab
stracters were grafters and were try
ing to foster a needless expense on 
the public. This was in the days when 
the attorney-abstracters were in hot 
competition and would draw a deed 
for fifty cents in order to get the ab
stract to continue at fifty cents per 
entry. 

License Law 
This past year the Iowa abstracters 

unsuccessfully tried to put through 
a license law and we ran into some of 
the same arguments, so I guess neith
er the public nor the abstracters have 
changed much down through the 

years, depending on which side of 
the fence you are on. 

From the beginning of time, man 
has devised various means of evi
dencing the title to land. At the pres
ent time in the United States three 
systems are in use: 

1. Abstract- opinion system 
2. Title Insurance 
3. Torrens registration 
For the purpose of this paper, the 

discussion will be limited entirely to 
the abstract-attorney opinion system. 

Reasons 
Arguments for short abstracts can 

only be predicated on the reasons 
that the short abstracts would (1 ) 
save expense, (2) speed up closing. 

Is a short abstract of title feasible? 
If a short abstract would satisfy title 
requirements as effectively as a gov
ernment abstract, then abstracters 
have a duty to furnish such an ab
stract. Many problems need to be con
sidered before a conclusion can be 
reached. 

Defined 
There should first be an under

standing as to what a short abstract 
is. An abstract of title has been de
fined as being a compilation in order
ly arrangement and in abridged form 
of the materials and facts of record 
affecting the title to a specific piece 
of land. 

A short abstract could be defined as 
being an abstract covering a prede
termined period of time prior to the 
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date of the Certificate, whether for 
11), 20, 50 or any number of years. 
Such an abstract would have to com
mence with a given title and would 
assume that title was in that particu
lar person. 

Problem 
The problem of short abstracts 

must be considered from two view
points: 

(1) Vendor-Vendee 
(2) Abstracter 
The need for an abstract at all 

arises from the relationship of the 
Vendor-Vendee. Our profession is en
tirely dependent upon these two im
portant parties doing business, there
by creating the need for title evidenc
ing. 

Vendor 
The Vendor would like to be rid of 

the burden of providing an abstract. 
Consequently he is interested in sav
ing expense in preparing an abstract, 
and is also interested in speeding up 
closings. A short abstract would ap
peal to the Vendor because he would 
be willing to furnish anything that 
would get by with the Vendee. 

Vendee 
From the standpoint of the Vendee 

the situation is reversed. He would be 
willing to accept anything in the way 
of an abstract that would be satis
factory enough to enable him to pass 
it on to the next purchaser without 
any trouble. Consequently the Vendee 
reviews an abstract with caution and 
doesn't hesitate to raise objections if 
necessary, in order to protect him
self. As we all know, that's where our 
troubles start. Most Vendees are cau
tious enough to have the title ex
amined. His attorney, in checking 
over the title, then feels bound to 
raise fly specks merely because he's 
afraid of the next examining attorn
ey. The fight then rages on with the 
abstracter in the middle with the 
Vendor-Vendee growing more and 
more comtemptious of the whole ab
stract system. This statement is not 
literally true because most commun
ities have both types of examiners, as 
well as abstracters. 

Source of Trouble 
Since I am an attorney, I feel free 

to say that I think that the greatest 
o:hare of the trouble with our abstract 
system lies with the examiner, and as 
a consequence the abstracter gets the 
blame. Mr. Clinton P. Flick, in his re
cently published book entitled "Ab
stract and Title Practice", at page 562 
states: 

"In a dynamic society such as 
ours, title to real property must be 
freely alienable. Experience indi
cates that the great majority of 
titles are marketable; that some 
few titles, which presently open to 
objection, are easily made market
able by securing deeds, releases, or 
calling for the payment of past due 
charges against the land; and that 
the percentage of titles that are 
clouded with objections is extreme
ly small. The old style practice of 
the family attorney who always 
found "against the title" is hope
lessly outdated, and an attorney 
with such an outlook damages not 
only his client but also society at 
large. Attorneys specializing in the 
field of real property are under a 
duty to find "in favor of the title" 
and if there are valid objections to 
the title it should be corrected in 
such a manner that it thereafter be 
freely alienable. 

It is to be remembered that hous
es and industries must be built, 
schools and hospitals must be 
erected, farm buildings must be re
paired, or newly constructed, and 
these things will be done only as 
title to the properties are made 
freely alienable by agreements 
among the attorneys and by the set
tlement of controversies at every 
level. Real property law thus be
comes a part of the social process." 
The General Standard set out in 

"Iowa Land Title Examination Stand
ards" adopted by the Iowa State Bar 
Association in 1950, reads as follows: 

Problem: What should be the at
titude of the attorney in examining 
abstracts of title as to the making 
of objections and requirements? 

Standard: Objections and require
quirements should be made only 
when the irregularities or defects 
actually impair the title or reason-
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ably can be expected to expose the 
purchaser or lender to the hazard 
of adverse claims or litigation. 
Many attorneys are over-critical in 
examining titles and appear to have 
in mind the making of every pos· 
sible objection and requirement. 
The Committee recommends a 
more realistic attitude with respect 
to title defects." 
I might say in passing that the 

Title Examination Standards adopted 
by the Iowa Bar Associations are in 
keeping with the same action taken 
by the Bar Association in fourteen 
other States, namely, Colorado, Con
necticut, Idaho, Illinois, Indiana, Kan· 
sas, Minnesota, Missouri, Nebraska, 
Oklahoma, South Dakota, Utah, 
Washington and Wisconsin. 

Main Problems 
Two main problems need to be con

sidered from the Vendor- Vendee 
standpoint: (1) what constitutes a 
marketable title, (2) what constitutes 
a sufficient abstract. 

The sale of real estate, whether by 
oral or written contract carries with 
it the requirement of furnishing a 
marketable title unless the parties 
contract differently. The purpose of 
this paper is not to discuss the mark
etability of titles, so let it suffice by 
saying a marketable title is such a 
title as a prudent person, familiar 
with the facts and apprized of the 
question of law involved, would ac
cept in the ordinary course of busi
ness. Smith vs. Huber 224 Iowa 817. 

Contract 
The duty to furnish an abstract 

seems to be a matter of contract only. 
"In England it seems to be one of the 
legal obligations of a Vendor to furn
ish an abstract of the title deeds and 
other muniments upon which he re
lies to prove his title. However, in 
this country, a Vendor is under no 
obligation to prove his title except he 
may have entered into a contract to 
do so. But though an abstract cannot, 
therefore, be here demanded as a 
legal incident of the sale, the contract 
of the parties almost always provides 
that the Vendor shall furnish one. 
This is an enforceable provision, and 

whenever it exists, it constitutes a 
condition precedent to liability on the 
part of the purchasers." Patton "Iowa 
Title Examination", page 42. 

Since the duty to furnish an ab
stract arises from a contractual rela
tionship only, it would be within the 
realm of possibility that the Vendor
Vendee could contract for an abstract 
limited to an agreed upon time, and 
would be enforceable. It is extremely 
unlikely, however, that a Vendee 
would willingly agree to accept a 
short abstract unless he could be as
sured that such an abstract would be 
acceptable if and when the Vendee 
sold the property, otherwise he would 
require a complete abstract. Usually 
the Vendee is in the driver's seat so 
would not contract for a short ab
stract unless some other reason ex
isted which would make is safe for 
him to do so. 

Sufficiency 
The next question from the Vendor

Vendee standpoint is: What consti
tutes a sufficient abstract? Only until 
recent times was there ever a ques
tion raised as to what was required 
in an abstract. All abstracts started 
with the Government Patent, or other 
origin of title, and showed everything 
down to the date of the Certificate. 
55 Am. Jur. 732 Par. 294. As our 
country became older and titles long
er the burden and expense of ab
stracting long titles brought about 
pressure to shorten up the showing 
of titles. In most of Iowa, for many 
years it has been the usual practice 
in the case of lots under a recorded 
plat, to furnish an abstract commenc
ing with the recorded plat. This prac
tice and custom was aided by an Iowa 
Statute which provides as follows: 

Sec. 592.3 City and Town plats: 
"In all cases where, prior to Jan
uary 1, 1920, any person, persons or 
corporations have laid out any par
cel of land into town or city lots, 
and the plat or plats therefore have 
been recorded and the same ap
pears to be insufficient, etc. And 
subsequent to such platting, lots or 
subdivisions therefore have been 
sold and conveyed, all such said 
plats which have not been vacated 
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and have been of record for a per
iod of twenty years or more, are 
hereby legalized and made of full 
force and effect as of the date of 
the making therefore the same as 
though all certificates has been at
tached and all the other necessary 
steps taken as provided by law, and 
the record therefore shall be con
clusive evidence that the person, 
persons, firm or corporation were 
the proprietors of such tract of 
land and the .owners thereof at the 
time of said platting, and that said 
tract of land was free and clear of 
all encumbrances unless an affida
vit to the contrary was filed at the 
time of recording such plat. After 
January 1, 1944, no action shall be 
brought to establish, enforce, or re
cover any right, title, interest, lien, 
or condition existing at the time of 
the platting, adverse to or against 
a clear, absolute and unqualified 
title in free simple in the owner or 
owners." 

Obviously this provided some relief 
for lot holders in platted areas but 
the owners of lands were still re
quired to furnish abstracts from the 
Government. Many people felt that 
this was discriminating and burden
some. If abstracts could be safely ac
cepted · from the date of recorded 
plats, why couldn't land titles be cut 
off at some predetermined time? The 
answer is found in the fact that un
der the Iowa Statute, special limita
tions were provided, cutting off prior 
claims to platted land when the land 
had been platted prior to a certain 
date and lots sold. To afford the same 
relief to lands, it would be virtually 
necessary to pass an individual sta
tute for every piece of land, and of 
course this wouldn't be practical. A 
law in order to be constitutional must 
have general application, and since 
no two land titles were apt to have 
the same starting dates, it would be 
difficult to frame a general statute 
applying to lands. 

Iowa 
In Iowa in the case of the sale of 

lots under a properly recorded plat, 
and filed within the period of limita
tion, the Vendee undoubtedly would 

be required to accept an abstract 
from the plat under his contract. 

This situation is further covered by 
the Title Standards adopted by the 
Iowa State Bar Association as fol
lows: 

Problem: Is an abstract covering 
a lot which is included in an offi
cial plat in a city or town satisfac
tory if it · commences with the date 
of the filing of the plat? 

Standard: Yes, if such plat has 
been of record since prior to Jan
uary 1, 1920, such plat being con
clusive evidence that the propriet
ors had title thereto at that time 
under section 592.3 of the 1950 
Code. 

If the plat has been filed for rec
ord since January 1, 1920, then an 
abstract covering a lot therein, 
commencing with the plat, and in 
which the entire platting procedure 
is shown, is acceptable provided 
that the addition was platted prior 
to Jan. 1, 1930, and shows a record 
title owner prior to that date, if 
there has been full compliance with 
all statutory requirements with ref
erence to the platting, and if an af
fidavit of possession is furnished 
under Code Section 614.17. 

Trend 
For the past ten years there has 

been a growing tendency in various 
parts of Iowa, particularly in the 
southeastern part to afford relief in 
the case of abstracts to land titles. 
This first took the form of skeleton
izing various court proceedings, etc., 
originating prior to a predetermined 
date. Also ancient released mort
gages were entirely eliminat~d from 
the abstract. This was accomplished 
entirely by resolution by the local bar 
association, and its effect will be con
sidered later on in this paper. 

From Government Down 
Mr. Flick, in his book referred to 

above at pages 11 and 15 is not in 
agreement with our Iowa practice in 
furnishing an abstract. He says: 

"It is very important that the cer
tificate of the abstract cover the 
full period of time from govern-
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ment entry down to the date of ex
amination, for it is an elementary 
rule of law that the abstracter is 
not liable for mistakes or omis
sions that occur outside of the per
iod of examination. Thus, an omis
sion of a small fraction of time 
should be called to the attention of 
the abstracter, who will either cor
rect and initial the certificate, or 
furnish an additional continuation 
covering the omitted period. 

"Where an abstracter undertakes 
to continue an abstract, or abstract 
a title, for a limited period between 
specified dates only, he need not 
include anything of record outside 
of such period, nor anything within 
such period which does not affect 
the title; and where he undertakes 
to examine certain records, or the 
records in certain offices, only, the 
ab3tract need not contain or set 
forth any matter not appearing on 
such records. 

"In case the certificate of the ab
stracter does not cover the entire 
period from the government patent 
down to the date of examination, or 
if the abstracter has omitted to cov
er a specified period of time, the 
examining attorney should require 
that the abstract be amended or 
that a new continuation be furn
ished. 

"Title to real property must be
gin with the patent from the U.S. 
Govt. and an abstract beginning at 
the time the property was platted 
is generally regarded as incom
plete. However, attorneys in certain 
counties in particular states, agree 
among themselves that an abstract 
beginning at the date of platting 
will be acceptable in the county, 
but even in these cases it is re
quired that the government patent 
be shown. Usually the general rule 
is that the abstract should cover 
the entire period of time from gov
ernment entry and patent down to 
date." 

Full Abstract 
Generally speaking the rule would 

seem to be with regard to lands, that 
a contract to furnish an abstract 
would carry with it the obligation to 
furnish an abstract from the govern-

ment. vVaters vs. P earson, 163 Iowa 
391; 55 Am. Jur. 732 Par. 294, unless 
as stated above the Vendor-Vendee 
contracted for a shorter abstract. 

If a short period abstract is to sat
isfy the contract between the Vendor
Vendee, then the gap between the 
Government and the beginning period 
must be satisfied by some method 
other than an abstract. This might be 
by statute arbitrarily stating that all 
titles back of a given date would be 
considered marketable upon the filing 
of an affidavit stating that the present 
owner of the land held title by a 
chain of title dating back to John 
Jones, who held title on the effective 
date of the statute, and provided that 
if no claims were made to the title . 
within a period of time named in the 
statute, all claims originating prior 
to that time would be barred under 
the Statute. 

Adverse Possession Statute 
Such a procedure would find a par

allel in Iowa under our so called Af
fidavit of Adverse Possession Sta
tute which has been in effect in Iowa 
for more than 30 years, and which 
has practically done away with quiet
ing title actions. This Statute reads 
as follows: 

"Claim to real estate anteaating 
1930. 

Sec. 614.17. No action based up
on any claim arising or existing 
prior to Jan. 1, 1930, shall be main
tained, either at law or in equity. 
in any court to recover any real 
estate in this state or to recover or 
establish any interest therein or 
claims thereto, legal or equitable. 
against the holder of the record 
title to such real estate in posses
sion, which such holder of the rec
ord title and his grantors immedi
ate or remote are shown by the
record to have held chain of title to. 
said real estate, since Jan. 1, 1930, 
unless such claimant, by himself, or· 
by his attorney or agent, or if he be 
a minor or under disability, by his 
guardian, trustee, or either parent, 
shall within one year from and 
after July 4, 1943, file in the office 
of the recorder of deeds of the 
county wherein such real estate is 
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situated, a statement in writing, 
which shall be duly acknowledged, 
definitely describing the real estate 
involved, the nature and extent of 
the right or interes t claimed, and 
stating the facts upon which the 
same is based. 

For the purpose of this section, 
such possession of said real estate 
may be shown of record by affidav
its showing such possession, and 
when said affidavits have been filed 
and recorded, it shall be the duty of 
the recorder to enter upon the mar
gin of said record, a certificate to 
the effect that said affidavits were 
filed by the owner in possession, as 
named in said affidavits, or by his 
attorney in fact, as shown by the 
records." 

This Statute has been upheld in 
the case of Lane vs. Travelers Ins. 
Co., 230 Iowa 973. 
If this Adverse Possession Statute 

is good, why wouldn't it be effective 
in limiting the recovery of titles back 
of a certain period? The Statute would 
cut off the remedy to recover an in
terest in real estate just as is done 
under our Adverse Possession Statute 
and also under our Platting Statute, 
so consequently no constitutional 
rights would be involved under the 
due process clause. Swanson vs. Pon
tralo, 238 Iowa 693, page 698. 

When Claim Arose 
The joker in the Statute, however, 

would be the question as to when 
the claim arose or existed. How 
would a Vendee know whether any 
such rights existed under deeds with 
reversion covenants, etc. or in any 
number of other situations without 
having a complete abstract before 
him? It would be like buying a pig in 
a poke. 

The Abstracter in Picture 
We then come to the important 

part of this discussion. How does the 
abstracter fit into the short abstract 
picture? The fact that a short ab
stract might do away with some ab
stract business is beside the point. 
An abstracter can justify his exist
ence only by the service he renders. 
If there is a safe method of shorten-

ing abstracts, then our profession has 
a duty to furnish such an abstract. 

In the absence of a Statute arbi
trarily cutting off the remedy for the 
recovery of real estate back of a cer
tain date, then if a short abstract is 
to have any foundation whatsoever, 
it must be based upon an abstracter's 
certificate stating that as of a certain 
da te title was in John Jones. 

Immediately upon the signing of 
such a certificate the abstracter 
would find himself in the position of 
(1 ) insuring the title, (2) practicing 
Jaw. If the lawyers would holler as 
loudly over that infringement of the 
sacred right to practice law, as they 
do about other unauthorized practic
es, the abstracters could be assured of 
a lot of trouble from the Bar. That 
little angle might be circumvented, 
however, by submitting the chain of 
title to a member of the Bar and let
ting him sign the certificate. Thus 
with the blessing from that honorable 
profession, the abstracter could pro
ceed ori his merry way continuing the 
abstract down to date. If the abstract 
was ever lost it would, of course, be 
necessary to have it blessed all over 
again by the Bar. Thus the abstract
er could be saved from the ignominy 
of practicing law. 

Insurer? 
The fact that the abstracter would 

be an insurer of the title is of real 
importance. In order for the abstract
er to start with a certain deed he 
would of necessity be required to 
s tate that on a certain date he found 
title to be in John Jones and that 
such title was free from encum
brances, etc. Such a statement would 
carry far greater responsibility than 
merely abstracting what was found 
of record. He would be assuming the 
position of an examiner as well as 
that of an abstracter. 

Adequate Compensation 
In order to render this service, the 

abstracter would be to the expense 
of keeping up his plant, just the same 
as though he was furnishing ab
stracts from the government, and if 
he is rendering a service based upon 
his plant investment, he should be 
paid for the service. The title would 
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need to be checked out just the same 
as though a complete abstract was to 
be made. A fair charge would need to 
be determined for that portion of the 
service rendered, plus an additional 
amount for the responsibility. About 
the main saving to the Vendor would 
be the clerical help in typing up the 
record, plus a savings in time in the 
closing. I believe that we would all 
agree that typing up the record after 
running the title would be the easy 
part, so perhaps in considering the 
matter of expense, the savings in a 
short abstract would not be as great 
as might be anticipated. Certainly an 
abstracter couldn't be expected to 
maintain his plant without proper 
compensation. That portion of the 
title left out would need to be charged 
for on some other basis, perhaps 
about two-thirds of the per entry 
charge. 

Just as the furnishing of an ab· 
stract by the Vendor to the Vendee 
is a matter of contract, so is the 
furnishing of an abstract by the ab· 
stracter a matter of contract. His 
contract may limit the period of his 
searching. He cannot, in such cases, 
be held liable as to material not 
within the period of search which 
he was employed to cover. I Am. 
Jur. 165 No. 17. Under the decisions, 
the abstracter in order to protect 
himself should clearly and distinctly 
point out in his Certificate that it 
was a limited abstract. 70 Ill. 268. 

Not a Guarantor 
The general rule is that an ab

stracter is not a guarantor of title. 
51 Minn. 282. If, however, the ab
stracter certified to a special Certi
ficate that the abstract commenced 
at a certain date with title in John 
Jones, then clearly he would be liable 
for failing to point out any prior en
cumbrances on the title which might 
later result in loss. Arnold vs. Bern
er 91 Kansas 768, 1 Am. Jur. 166, 
Par. No. 18. 

Legal Angles 
The proponents of the short term 

abstract, in order to circumvent the 
responsibility of checking the rec
ords from the Government entry 

down to the beginning date, always 
propose that by Statute it should be 
provided that as between a Vendor
Vendee an abstract need be furn
ished, beginning only at a given date 
in the Statute. That would be a 
happy solution except for the legal 
angles involved. Such a statute 
would immediately tangle with the 
constitutional rights of third persons 
who had not been given their day 
in court. Also, the furnishing of an 
abstract is not an unlawful or im
moral act in and of itself, so if the 
Vendee insists on contracting., for a 
complete abstract, and the Vendor 
agrees to furnish it, there would be 
no reason why the courts shouldn't 
enforce the contract. The contrac
tural relationship between the Ven
dor-Vendee will be satisfied by a 
limited abstract only when it is pos
sible to devise a Statute which will 
protect the Vendee by closing the 
books on the title back of a given 
date. We are all agreed that that 
would be a happy situation if the 
legal angles could be worked out. 

What effect do local Bar resolu
tions have on the Vendor-Vendee con
tractural relationship to furnish an 
abstract? 

Local Custom 
We are all agreed that local Bars 

do not make the law. The most that 
can be said for local bar resolutions 
is that to a certain extent they rep
resent local custom. But such reso
lutions could hardly be said to repre
sent custom. "A custom, to constitute 
a fixed element of a contract, must 
be certain, settled, and uniform, and 
known to the parties." 149 Mo. App. 
12. Another authority has said "The 
fact that a usage appears to have 
been recently established, or that but 
few instances of its recognition can 
be adduced, has been held sufficient 
to deny it the status of a valid and 
enforceable custom." 55 Am. Jur. 268; 
137 ALR 613. Different Bars will 
emphasize different points of law in 
the examination of a title, and also 
in their showing in abstracts. But, 
in the absence of a Statute, we still 
must rely on the prudent man rule 
in interpretating the Vendor-Vendee 
contract. The mere fact that in one 
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county, by Bar resolution, short 
term abstracts are acceptable 
wouldn't prevent the question of 
sufficiency being raised not only in 
that county but by anyone else, 
whether in or out of the county. 
Even if the prudent man rule can 
be tempered by local custom, could 
it be said that a bar resolution rep· 
resented local custom since it was 
confined in its effect to only one 
county, and also was of recent ori
gin? Unless restricted contracts are 
used between the Vendor-Vendee it 
would seem to me that local reso
lutions would have no legal effect. 
This conclusion is further strength
ened by the cases which say that 
in a title suit in the determination 
of a merchantable title, the opinion 
of a lawyer in court as to whether 
a title is merchantable or not is not 
competent evidence. 55 Am. Jur. 643 
Par. No. 172, 29 Cal. 407. 

Skeletonizing 
As has been mentioned previously 

in this paper, southeastern Iowa for 
the past ten years has taken some 
long strides in trying to eliminate 
some of the objectionable features 
of title examinations and abstract 
showings. In my judicial district, for 
a number of years, we have been 
skeletonizing our abstracts back of 
a certain date, making very brief 
showing of foreclosures, partitions, 
probate proceedings, etc. Also, we 
eliminate all ancient released mort
gages. Jurisdictional matters in fore
closures, etc. are eliminated back of 
a certain date. 

Davenport (Iowa) Standards 
The Davenport, Iowa, Bar has 

gone the farthest, that I know of, 
in arbitrarily shortening the require
ments for title showings. On Feb. 
27, 1951, that Bar passed the follow
ing resolution: 

"That an Abstract of Title to real 
estate lying within the corporate 
limits of a City or Town in Scott 
County, Iowa, which is a part of 
any addition or subdivision, in
cluding Auditor's plats, filed for 
record between Jan. 1, 1890, and 
Jan. 1, 1930, shall be sufficient if 

it starts with the date upon which 
said plat was filed for record, pro
vided said abstract includes: 

1. The material portions of this 
resolution. 

2. The plat c.f said addition, to
gether with all certificates 
made in connection therewith, 
and 

3. The certificate of the abstract
er that a designated person, or 
persons held record title on 
the date such plat was filed 
for record setting forth the 
respective interest of all such 
persons. 

That for all other real estate in 
Scott County, Iowa, an abstract of 
title starting with Jan. 1, 1890, 
shall be sufficient, provided such ab
stract includes: 

1. The material portions of this 
resolution. 

2. Any plat filed for record prior 
to Jan. 1, 1890, together with 
all certificates attached there
to. 

3. The instrument or judicial 
proceedings by which the own· 
er on Jan. 1, 1890, acquired 
record title, and 

4. The certificate of the abstract· 
er that a designated person, 
or persons, held record title 
on Jan. 1, 1890, setting forth 
the respective interests of 
such persons. 

In order to establish the title to 
land on January 1, 1890, the follow
ing certificate is used: 
"State of Iowa, Scott County, ss. 

The undersigned hereby certifies 
to any person relying on this Ab
stract of Title to the real estate 
described in the caption thereof, 
that we have carefully examined 
the records of Scott County, Iowa, 
as to the title of such real estate 
on Jan. 1, 1890, and that from 
such examination we find that on 
the 1st day of Jan., 1890, and prior 
thereto, the title to said real estate 
was in as shown at item 
No ........................ hereof. 

Dated at Davenport, Iowa, this 
............ day of , 19 ............ . 

(Signed) Blank Abstract Company 
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The abstracter is clearly an insurer 
of the title under that certificate, and 
would be liable for any claims orig
inating prior to Jan. 1, 1890, and ma
turing after Jan. 1, 1890, and not cut 
off by our adverse possession sta
tute. Such claims could be in the na
ture of covenants, conditions, con
tingent remainders, easements, party 
walls, long term leases, pending pro
ceedings, etc. I am advised that the 
sum of $25.00 is charged for such a 
certificate. In answer to a question 
as to whether outside lending insti
tutions would accept such a short 
term abstract I was advised that if 
such an abstract was refused by the 
lender, then a search was made un
til a lender was found who would 
accept it. 

Mat·ketability- Sufficiency 
Lawyers being human beings, and 

being what they are, are apt to dis
agree as to what is necessary to 
show, not only merchantable title but 
also the sufficiency of an abstract. If 
two lawyers are determined enough 
in their viewpoints and can convince 
the Vendor-Vendee as to their views, 
if a compromise can't be reached 
then a lawsuit will follow. Most law
yers will agree that they aren't so 
much afraid of the legal effect on 
their client in a situation as they are 
of the fact that if they don't raise 
the objection, the next examiner is 
apt to, so in order to save face the 
objections are made and the battle 
is on. 

Local bar resolutions are thus in 
effect a meeting of minds and a mu
tual agreement as to the effect of 
given situations. This saves bickering 
over situations which are of too 
small importance to justify a law
suit. Such resolutions may or may 
not represent the law_ 

Early this year, when the Iowa ab
stracters attempted to put through 
a license law, an amendment was pro
posed to our bill which read as fol
lows: "No showing of title shall be 
made prior to Jan. 1, 1900, with the 
following exceptions which if of rec
ord shall be shown and included un
der certification: 

(1) The patent from the U. S. 

(2 J Copy of recorded Plat. 
(3) Easements, party-wall agree

ments, decrees, or agreements 
establishing boundaries. 

( 4 ) Uncancelled mortgages where 
ten (10) years have not elapsed 
since the due date, and unex
pired leases. 

(5) Trusts affecting the realty un
der certification. 

In my opinion, if a legislative ap
proach is ever made to this problem, 
this amendment would furnish a 
good approach in setting up a short 
summary of the title from the Gov
ernment entry down to the beginning 
date of the abstract, and on this basis 
a Vendee would have some oppor
tunity to protect himself in the ex
amination of the title. Even under 
that kind of a Certificate, the ab
stracter would still be the goat. 

Statistical 
In order to justify legislative ac

tion, the need for a short term ab
stract law should affect many land 
owners. In order to get some idea 
as to what percentage of the abstract 
business is made up of complete ab
stracts, I made a spot check over 
the State of Iowa with the following 
results: the lowest on percentage of 
orders for originals was 6.4% and 
the highest 35%. Other reports were 
scattered between those two ex
tremes, the majority being under 
20% or an average of 11.6% or an 
average over all of 17.89%. Thus the 
great percentage of the abstract bus
iness is not concerned with complete 
abstracts so why should the risk of 
getting a defective title be forced 
upon any Vendee in order to save a 
small abstract expense on the part 
of the Vendor_ 

During our license law attempt, it 
was suggested that a law be intro
duced cutting off abstracts back of 
25 years. Out of curiosity in the prep
aration of this paper, I wrote to a 
number of the larger lending institu
tions to determine how many mort
gages were still outstanding which 
were executed prior to 1925. All but 
one company had one or more mort
gages still outstanding. One com
pany still have 7.4% of its mortgages 
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still outstanding which were exe
cuted prior to 1925. Consequently 25 
year abstracts wouldn't be safe from 
that standpoint. One company stated 
that "from the standpoint of title ex
amination, it would be much better 
and much simpler for everyone in 
the farm loan business, if abstracts 
would not go back beyond 25 years. 
Abstracts that went back 25 years 
would cover 99.99 % of our mortgag
es. If one had to be absolutely safe, 
50 years would completely cover it. 
It is understandable why lending in
stitutions would favor a short ab
stract. That would speed up closings 
and if the lendors had good luck 
most of their loans would be paid 
off without having to take over the 
title through foreclosure or other
wise, so could thus more or less avoid 
title risks. Also the lendors could 
avoid some of the bickering over the 
title which frequently results from 
title examinations and thus slows up 
loan closings. 

Conclusion 
In conclusion, it seems to me that 

while everyone would be in favor of 
shortening abstracts, yet the fact re
mains that no sure method has been 
devised under our system which 
could be relied upon for 100% pro
tection. Even if it could be conceded 

that title losses would be small, what 
Vendee or lendor would be willing to 
gamble and take the risk of a pos
sible loss? The purchase of an ab
stract is an incident in title owner
ship and in most cases is no more 
burdensome than the other expenses 
incident to a sale and certainly furn
ishes the most important link in real 
estate transactions. If short abstracts 
are to ever have general acceptance, 
a statute must be devised to cut off 
the remedy or else the abstracter will 
be expected to furnish a certificate of 
title. 

Within the past few days the news
papers carried the story of a freak 
provision in a will probated in Inde
pendence, Kansas, 60 years ago, 
whereby if a man then 5 years old 
could on his 65th birthday, which will 
occur Feb. 24, 1952, produce a bottle 
of strawberry pop bottled before 1900 
by a now defunct bottling company, 
he would be entitled to a farm in 
Montgomery County, Kansas, now 
valued at $14,000.00. Where would a 
short abstract be in that situation? 
People have a right to do what they 
want with their property, and if we 
are still going to protect that right, 
it will make it virtually impossible 
to pass a general statute cutting off 
titles. 

Abstracts in Oil Country 
(Better Stated as "Service By an Abstracter in an Oil County") 

MIL TON HAWKINSON 
Partner, McPherson Co!inly Abstract Co., McPherson, Kansas 

There is no happiness in having or 
getting, but only in giving; so said 
Henry Drumond. Then, someone else 
said something like this, "Do the best 
you can, with what you have, where 
you are." If the abstracter will keep 
those two thoughts in his mind al
ways, we believe he will be able to 
do as nearly as possible the kind of 
abstracting and give the kind of 
Service the Oil Industry wants in any 
county. We have tried to do that for 
thirty-seven years, with thirty of 

those years privileged to serve the 
Oil Man. We have not always suc
ceeded, but do not believe anyone can 
accuse us of not trying most of the 
time. 

Years ago a most rugged indivi
dual from out of State, let's call him 
Jones, left an abstract with us and 
said "bring to date and mail to 
Charley Gray with bill"; Mr. Gray 
was a banker in our country. The 
abstract covered six city lots; three 
belonged to Jones and three to his 
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wife. The request was complied with 
the following day. Months after· 
wards, Banker Gray came to our of· 
fice all smiles. First he handed me 
an abstract covering four lots and re· 
quested it be brought to date as to 
lot one only, which belonged to same 
Jones in former extension. "Milt," he 
said handing me a letter, "read this
it's a good one." The letter contained 
four pages complaining about the 
former extension covering three lots 
that belonged to the "old hen" (his 
former wife) etc. It is a masterpiece. 
Here are the last few lines and let's 
quote: "You say that abstrat man 
in Macfursun is fine fellow, maby 
you rite but he sure costs like Hell 
when you get him started. When you 
send this abstrat to that abstrat man 
be sure tell him eggsaxly what you 
want' cause if you don't he never 
know when to stop." 

Start and Stop 

Where to start and when to stop 
on Oil Field abstracting is a big 
question. Abstracting or copying var· 
ious instruments, showing of Probate 
or District Court Proceedings; the 
making of certificates or what not, 
relations with your Oil Customer and 
a dozen more subjects, any one of 
such subjects alone should require 
more time than is allotted here to say 
something about all of them. We do 
not claim to give you the correct an
swers on anything, as we all know 
there is more than one way to skin 
a cat. We are primarily abstracters 
and our principal product is the ab· 
stract. On the other hand, there are 
so many services that can be rend· 
ered the Oil Man that we must not 
ignore them. You can make friends 
by giving such services. In the long 
run what is better than a friend? 
The privilege of making abstracts for 
Oil Men is a by-product of the friends 
you make by serving. If we fail in 
making friends, we may not get 
many abstracts to make. We are only 
going to try to give you in general 
a few of the things we believe we 
have learned from our experience in 
Oil Abstracting, what we think the 
Oil Industry likes from the ab· 
stracter, what it wants as well as 

what it doesn't want. We hope we 
may drop an idea or suggest a pat
tern that will be useful to someone. 
If so, O.K.-if not, O.K. 

Source of Information 

The Oil Man likes to think of the 
abstracter as a source of all title in· 
formation in his county. He likes to 
have the abstracter know the people 
of his county, the right people in 
the right places. When the Oil Man 
calls from 100 miles away, he likes 
to have you tell him if the side roads 
in Township 13, Range 23, are muddy. 
A suggestion of a few "all day suck· 
ers" to pacify the seven small chil
dren in the family is appreciated by 
the Oil Man when he goes out to buy 
a lease, right of way, or royalty from 
their parents. He likes to place his 
confidence in the abstracter and 
wants him to keep his mouth shut. 
He wants the abstracter to be de
pendable in every way. He knows he 
cannot be dependable as far as the 
Oil Man is concerned, if the abstract
er plays the Lease and Royalty game. 
If you think you can do so, you are 
"kidding yourself and not fooling the 
Oil Man." We have never brokered 
leases or royalties and most every 
Oil Company and broker familiar 
with our area knows that fact. We 
are proud of such a reputation. The 
more complete the plant the abstract· 
er may have, the better he is able to 
serve the Oil Industry and serve it 
quickly. The word "quickly" is what 
the Oil Man likes. Now, "and how," 
will best serve his desires. What kind 
of an abstract does the Oil Man 
want? Briefly stated, it should be 
something like this: neat, and that 
doesn't mean full of messy carbon 
copies, concise and accurate; typo· 
graphical errors cause delays. Per
haps the next is consecutive order. 
If the Patent from the United States 
Government was filed in 1951, put it 
where it belongs- at the beginning 
of things. That is true as we see it 
about all entries. Put them where the 
examiner wants them rather than 
what suits your fancy. Ignore the fil
ing date as to order. Insert all court 
proceedings where they fit in in the 
chain of title. It takes a little more 
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time and thought to do it this way, 
but after all you are serving the ex
aminer, and that should be consid
ered first 

You Can't Satisfy All 

We call ourselves abstracters, and 
in our state we are licensed as such; 
we assume that we have a right to 
abstract a deed, a mortgage, release, 
etc. , and we do abstract. One attorney 
told us in case of full copies in a 
certain abstract, that the "Abstracter 
had had a diarrhoea of words and a 
constipation of ideas." When it 
comes to Probate Court and District 
Court proceedings, we assume that 
we know enough to abstract certain 
parts of such proceedings. When we 
are not sure how to abstract a re
corded instrument or court proceed
ings, then we copy. One fellow told 
me he copied everything in court 
proceedings- motions, etc. I asked 
him what sort of a copy he made of 
an oral motion. He could not answer. 
A year or so ago, a number of our 
abstracts found their way to the 
hands of attorneys for an Oil Com
pany a thousand miles from our 
county. The land man of that com
pany told us that the company's at
torneys stated that the boys up in 
Kansas sure abstract, but they could 
find no fault with our abstracts ex
cept that it raised cain with them 
as they were under contract to ex
amine for the company under a per 
page charge. If we send any more 
down that way, we are going to try 
to spread the pages a wee bit Exper
ience has surely taught us to show 
all Oil and Gas Leases and Royalty 
Conveyances in full whether their 
term has run out or not, except an 
Oil and Gas Lease that is fully re
leased; then we show it in short. We 
show all mortgages, assignments and 
releases thereof in red. It takes a 
few more typewriter ribbons. We 
polled some forty-three attorneys a 
few years ago, most of them exam
iners for the Oil Industry, and all 
except one said they liked to have 
the mortgage title separated in that 
manner from the fee and leasehold 
title. The one exception stated, that 
too much red wa hard on his eyes. 

The same thing is true with one's 
bank account when shown in red
it hurts your eyes. 

Court 

Let's say just a few words about 
abstracting of court proceedings. In 
many counties in our state and some 
other states, everything from "soup 
to nuts" is copied, even captions. We 
never have been able to comprehend 
this, either on the part of the ab
stracter or the attorney that requires 
the copies. Take a law suit or Pro
bate that was completed seventy 
years ago where every possible door 
of attack has long since been locked. 
This might be briefed a little more 
than a current case. If those of us 
in our office that are competent to 
dictate the briefing are not too busy, 
we brief the petition in these cases 
and on down the line. If we are too 
lazy or too busy then we copy. We 
show caption once. Take a Journal 
Entry- here is the way we head it 
off. JOURNAL ENTRY, filed Sept. 23, 
1951 (caption omitted) reads:, then 
copy verbatim. We never copy the 
Summons. We show, Summons issued 
Sept. 25, 195!, from under the Seal 
of the District Court of McPherson 
County, Kansas, and directed to the 
Sheriff of McPherson County, or 
whatever county it may be, for the 
defendent Jim Jones, etc., and the 
answer date. That's all. Then we say 
Sheriff's Return endorsed on Sum
mons filed Sept. 25, 1951, reads: then 
copy the return in full. We all know, 
or should know, that SERVICE IS 
THE MOST IMPORTANT PART OF 
ANY LAW SUIT. We copy Affidavit 
of and for Publication, copy all ap
pearances and anything that has to 
do with service. We copy all Journal 
Entries, except captions. Some An
swers we copy in full, others we ab
stract. We believe if all an Answer 
does is to "deny the allegations and 
defy the allegator" that we are com
petent to abstract that Answer with 
greater assurance of safety to us than 
the abstracting of deeds. If that is 
not the case, why not copy every 
deed? A former President of our 
State Bar Association, several years 
ago, examined one of our abstracts. 
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He made the requirement that every
thing be copied in full in a Probate 
Court proceeding. We knew him and 
called him, not in a critical manner, 
but simply for information that 
might be helpful to us: He said "The 
abstracters in our county always 
copy everything; so when I saw that 
everything was not copied, I just re
quired copies. Let me give the mat
ter a little study and I'll call you." 
He called later and said "Just ignore 
that requirement as upon study of 
your abstract, find that you have 
copies of everything that are essential 
so far as the title is concerned." We 
are all creatures of habit. I find it 
difficult to quit smoking. 

Off Record Matters 

We all neglect some matters some
times far more important to the ex
aminer for the Oil Company, as well 
as others, than we realize. Let's con
sider such a subject of neglect, which 
has to do solely with showing in the 
abstract things the records do not 
show. That's a rather startling state
ment. Our good friend, Bill Gill, re
cently gave an excellent paper on Oil 
Field Abstracting. He said, "Show 
only what the record shows." That's 
fine, but we would add to that and 
then SHOW WHAT THE RECORD 
DOESN'T SHOW. Don't misunder
stand me. We are going to consider 
abstracter's notes. The record doesn't 
show them, but the abstract should, 
and lots of them. There is never a 
day goes by but we make one or a 
dozen of such notes. Let me give you 
just a few samples. Here's the Patent 
to Kansas Pacific Railway Company 
in our county. The following reser
vation, "Yet excluding from the trans
fer by these presents all mineral 
lands should any be found in the 
tract aforesaid." That reservation 
just scares the "wadding" out of a 
strange Oil Attorney. We insert the 
following Abstracter's Note (See Vol. 
117, Page 54 of Kansas Supreme 
Court Reports). If the examiner 
reads that case, that is the last you 
hear of that exclusion. Here are six 
assignments of an Oil and Gas Lease, 
but the lease that the assignments 
purport to assign has not been filed-

we have seen dozens of such cases. 
You know the lease is not filed or 
you would have shown it under your 
certificate. Say so by an Abstracter's 
Note. The examiner will then know 
that you have not missed it. If there 
is a missing deed in the chain of 
title, say so by an Abstracter's Note. 
If there is no Summons, no Service 
of Publication, Appearance on De
fendant Sam Jones, nor an Answer 
for him in a law suit, say so, by Ab
stracter's Note. 

Here is a deed with a long messy 
description, a couple of dimensions 
missing and almost everything else. 
We showed a copy of that deed and 
with it a note by the Abstracter: "It 
is to be noted that the description 
in the above deed is "Cock Eyed," but 
we have checked and re-checked it 
with the record and you have it 
above as the records show it. We 
drove ten miles in the country to get 
our hands on the original deed to 
check it with the records, and it is 
exactly as "Cock Eyed" as the rec
ords show it." 

Anticipate Need 
The examining attorney for an Oil 

Company made no requirement for 
the abstracter to check that descrip
tion to see if it was shown correctly 
in the abstract, nor did he require 
that the original deed be secured and 
re-recorded, if not correctly recorded. 
We beat him to it. You can beat the 
examiner to hundreds of require
ments by putting your "Anticipator" 
to work and inserting in your ab
stracts some well-placed abstracter's 
notes. We could spend all afternoon 
on just this one item alone. One very 
good Oil Examiner told us that he 
could tell how good an abstracter 
really was by the quantity and qual
ity of the notes that were inserted in 
his abstract. Aside from abstracting, 
there is a possibility that little inti
mate abstracter's notes in your own 
homely or well selected words, just 
put you a little closer to the exam
iner. Perhaps they do you more good 
than a calendar or jack knife with 
your name and friendly and accurate 
services printed or engraved thereon. 
We think they do, especially in ab-
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stracting for the Oil Industry, where 
most of the examiners are not close 
at hand. Good advertising pays. We 
believe in it. 

There was a politician, let's call him 
Jack, in our county that managed to 
get the votes out in his township 
almost unanimously. Just shortly be
fore election several years ago, a 
young group came to Jack and said, 
"If we help you carry the township, 
we want you to buy us a barrel of 
beer." He said, "If you will do it, I 
will do it." The election turned out 
for Jack in a big way, so he bought 
the beer for the boys. Jack was a 
very active member of the Methodist 
Church in that neighborhood, and his 
preacher heard about the beer and 
questioned Jack about it. Jack said, 
"Reverend, let's go over to the par
sonage and talk this matter over." 
When Jack was comfortably seated 
in the parlor of the parsonage, he 
asked the minister to get the sub
scription list for the current year's 
budget. The minister complied. Jack 
pointed to his own name at the top 
of the list, say for $300.00. "See, Rev
erend, who tops the list? Let's think 
that over, and then let's forget about 
the beer, and talk about what we can 
do for the good of the Church." That 
true story fits so well in with my 
next subject in abstracter's service 
to the Oil Industry that I just had 
to get it out of my system. The sub
ject is the so-called or so mis-called 
"Certificate of Title" that is used ex
tensively in our state for information 
as to ownership for cheap "wildcat 
leasing. If we could only forget about 
the name and think in terms of serv
ice, we could accomplish something. 
There is talent in this organization 
that could work out a happy solution 
as the matter has been "cussed" and 
discussed for years here and in many 
of our state organizations. 

Certificates 
Let's admit for the sake of argu

ment that the so-called "Certificate 
of Title" should not be issued, and we 
have made thousands upon thousands 
of them for the Oil Industry which 
have actually been nothing but re
ports of title. They tell us there are 

some states that do not issue them 
at all. We know that in some states 
they issue a so-called Memorandum 
of Title, some Statements of Title, 
"Pencil Take-Offs", some signed and 
some unsigned. Other states' efforts 
are made to limit any liability under 
such statements or "what nots", by 
saying if this causes any trouble, 
bring it back, and we will give you 
ten "bucks" or five or whatever it 
may be. We like that, if it will work. 
Similar information to that supplied 
by the so-called Certificate has been 
supplied by untold hundreds in most 
of our offices by mere word of mouth. 
Can we afford to say, "just buy an 
abstract or get the 'Heck' out?" We 
think not. If you can't sell the Oil 
man a Silk Shirt we believe it is bet
ter to sell him a cotton work shirt, 
if that supplies his needs best. 

Opinions have been given by at
torneys that the making of so-called 
Certificates of Title are illegal and 
practicing law on the part of the ab
stracter; in other states' opinions 
just the reverse have been given. If 
any Court has ever determined the 
issue, the matter has not come to our 
knowledge. You just can't get rid of 
the nuisance by saying that you are 
going to abolish it. We tried that 
with war, and how far are we along? 
When it comes to this subject of so
called Certificates of Title, it appears 
to us that nobody seems to agree 
exactly with "nobody." There is only 
one solution, and that is for us to 
exercise a little initiative and refuse 
to become fixed or determined and 
consider that the matter of service to 
the Oil Industry is involved. If we 
don't do something in a spirit of co
operation the matter will retain its 
status quo--where everybody does 
just as he pleases to serve what he 
thinks are the needs of the Oil In
dustry. Perhaps after all that is the 
solution. We like what Richard Hook
er said, and we quote, "When the 
best things are not possible, the best 
may be made of those that are." Let's 
try and do just that. Let's talk about 
SERVICE to the Oil Man. Does that 
service end by the acceptance of an 
order and the completion of an ab
stract? We think not; rather it is 
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only a start. Those of us that have 
experienced real oil field play know 
that the first thing the Oil Man wants 
is speed by the abstracter. We know 
he wants help in his title problems, 
no matter how trivial, and if you are 
equipped to help him, he surely ap
preciates it. He likes to have you get 
up at four o'clock in the morning and 
check your records for the expiration 
of a certain lease. I doubt that there 
is an hour of the night that we have 
not done just that very thing. We 
were leaving on our vacation one 
day. Five o'clock that morning the 
land man from one of the major oil 
companies called me and asked me 
when I would be at the office. I told 
him in about fifteen minutes. He said, 
"I can't get there that quick as I am 
85 miles from McPherson, but I'll 
meet you at the office at 7:00." He 
said, "We are talking over a certain 
block and just have 18 days to get 
out the abstracts, have them exam· 
ined and start a well." We got out 
the abstracts, 44 of them, helped get 
the requirements, and they had the 
well started in 17 days. The only 
thing we did not get completed was 
the vacation. What we do in our 
own office is to try and serve the Oil 
Man in every way possible. We don't 
know of any office rule that we don't 
break if it interferes with such serv
ice. 

Perhaps somewhere in the few 
samples of service that we have tried 
to do, you may find a pattern that 
you can use. While it may appear 
that we are boastful, certainly that 
is far from our minds. So let's go. 

Service 
A broker dropped down to the of

fice late one afternoon, said "Milt, I 
have an eighty acre lease down in the 
Bornholt Field, that is getting to look 
good. What will an abstract cost me 
on the eighty?" I checked it up and 
told him about $80.00. He said, "I 
might need it one of these days, but 
I will let you know." We booked the 
order the next morning and charged 
to "A. Gamble." The abstract was 
completed and certificate dated in 
pencil and laid in the vault. Six 
weeks later, this man called from 

Wichita at just 15 minutes of four 
and said, "I can make a drilling deal 
on that eighty of mine depending on 
how quickly the abstract could be 
delivered; that the drilling contractor 
had an idle rig and had to move in 
if he took on the deal within a couple 
of days." We "kidded" him a little 
about a week or ten days and then 
told him what we had done and 
would mail the completed abstract to 
the attorney that night. The second 
day the contractor moved on the lo
cation. We have charged "A. Gam
ble" many abstracts and completed 
them before we have the order. We 
seldom lose. 

More Service 

The head of one of the large law 
firms in Wichita called one day about 
three o'clock and ordered an abstract 
and said they had to have it the fol
lowing day and would send someone 
up for it. We told him to wait while 
we looked at the files. We found that 
this was probably $130 to $150 ab
stract and knew that it would take 
a couple of days at the best. We told 
the attorney what he and we were 
up against. He said, "Well, just bet
ter cancel the order as there is a 
peculiar reason why the deal cannot 
be delayed." I remembered that about 
a month prior to this conversation 
we had the landowner's abstract and 
that it was in the hands of a nearby 
college, so I told the attorney that 
we could borrow that abstract. We 
called the Treasurer of the college, 
apd he forwarded the base abstract 
that evening to the attorney in Wich
ita, and we supplied a supplemental. 
The complete title was in the hands 
of the attorney the following morn
ing. Our bill was $12.50 which in· 
eluded the payment we made to the 
Treasurer of the college for postage 
and his trouble. Later we made a 
"$145.00 Abstract" when production 
was obtained on the lands. We have 
done similar things many, many 
times. Sometimes we have lost a few 
dollars by doing it that way, but we 
have had the fun in serving, and it 
has helped us make friends, which 
means more than a few paltry dol
lars. 
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Deal Gets Closed 
Several years ago at 11:30 one 

morning a Broker laid down on the 
desk in our office an attorney's opin
ion for one of the major oil compan
ies. He called for an affidavit which 
we could get in thirty minutes. Then 
we found that the attorney had com
pletely turned the title down on ac
count of improper service on the 
ward in proceedings of an Insane Per
son. The broker then told me that he 
had paid $80.00 for the entire lease 
and that his purchase order called for 
$8,000.00. He only had three days left 
under purchase order to comply with 
requirements. It just made him sick. 
We suggested that he talk the matter 
over with his attorney. He said that 
he showed the opinion to his attorney 
at the hotel, and the attorney told 
him in an off handed way that he 
was afraid that he was up against 
it. Now, we certainly do not claim to 
be attorneys and refrain in every 
way from the practice of law. The 
thought came to us to ascertain what 
attorney had handled the case. We 
told the broker to let us check into 
the deal a little and that we would 
see him after lunch. We got hold of 
the original files in this probate case. 
We found that the case was handled 
by a local attorney that was the most 
precise and accurate attorney that 
ever practiced in our courts. Since 
he was dead, we could not get help 
from him. We skipped lunch and did 
some digging. We found that in the 
early nineties, when the proceedings 
were had, the law on service had 
changed just two months after the 
proceedings being turned down were 
instituted. So the old law prevailed. 
We wrote a letter, addressed to the 
broker, and merely quoted the Statute 
that was in force as to service at 
the time the questioned proceedings 
were instituted and said that we 
hoped this might be helpful to him. 
We suggested he take our letter to 
his attorney and have him write the 
Oil Company. The broker left our 
office about 2:00 o'clock that after
noon. The land department in Wichita 
forwarded our letter and affidavit di
rect to their Tulsa Office that Thurs
day afternoon. The following Satur-

day morning the broker called us. He 
was in high spirits; he had just re
ceived the $8,000.00. We made a de
voted friend out of that broker. Our 
fee was $2.00 for the Affidavit, and 
that was all. We claim no distinction 
for our help to the broker in the case. 
We do claim credit for using our in
timate knowledge as to the attorney 
that had originally instituted the pro
ceedings, as we think that knowledge 
is what brought about the solution 
of the broker's problem. 

Here's a case where you sell real 
estate the same as personal prop
erty, just like corn, wheat and rye. 
You may say, that's impossible, and 
so have three opinions expressed the 
same view in our county. The case is 
where a mortgage covering land 
comes into an estate. The admini
strator forecloses and takes a title, 
which he converts into cash, with pro
ceedings the same as in the sale of 
personal property. The Supreme 
Court in our state has upheld the 
principle, which we believe attorneys 
call equitable conversion; that where 
it comes into the estate as personal 
property, it goes out that way. The 
three titles in question were all 
passed when in a spirit of helpfulness 
and co-operation we secured a letter 
in each case from the attorney that 
handled such case. All three titles 
were then passed. The Oil Man com
pleted his deal. The help we gave 
him was insignificant. It is the spirit 
of willingness to help that counts. 

Time Is of the Essence 
Two brokers appeared at our office 

just twenty minutes of four one after
noon. They said, ·"We must have a 
complete abstract today on the quart
er where that 5000 barrel well was 
brought in a few days ago." Just an 
hour and a half before closing time. 
They had sold for immediate delivery 
20 acres of Royalty for $1,5000 per 
acre or $30,000.00 They were afraid 
the well would go to salt water. They 
offered any price we would ask for 
the abstract, just get it completed if 
it took all night. We told them to 
stick around the Pin Ball Machine 
at the Hotel and that we would get 
the job done and call them. In just 
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two hours and forty minutes we de· 
livered the completed abstract, and 
we started from scratch, 43 entries, 1 
foreclosure, 2 probates, at our regular 
price.* They took out from Wichita 
early next morning for Tulsa, and 
had their $30,000.00 in less than 24 
hours after the deal was started. 
They are still talking about that deal 
after many years. We do not know 
how we happened to get that job 
done so quickly. Probably just a 
little willingness to do the unusual 
now and then. 

If we just use our heads, a little 
resourcefulness here and there, and 
show the Oil Man that we are really 

trying to help him in his title mat· 
ters- he likes it. We think that, after 
all briefly stated, is the whole story 
of abstracting in an Oil County. 

We like this, which has been cred· 
ited to several persons, "We shall 
pass through this world but once; 
therefore, any good that we can do, 
or any kindness that we can show to 
any human being, let us do it now. 
Let us not defer or neglect it, for 
we shall not pass this way again." 

• We never have or never will give prefer· 
cntial service for a bonus. We try to give 
the same service without it. We believe 
in the long run tha t Is the only way to 
hold the respect of all the oil boys. 

Abstracters Questionnaire 

MORTON McDONALD 
Vice Chairman, Abstracters Sectio11 

President, The Abstract Corporation, DeLand, Florida 

When chairman George asked me 
to take the responsibility of checking 
the Abstracter's Questionnaire, I did 
not realize the amount of work in· 
volved. I received 397 replies from 31 
states and the District of Columbia. I 
would say that we had good coverage 
from 17 states. 

Let me say, to begin with, that I do 
not expect to make this a dry, statis· 
tical report. It would be better to 
leave nothing of value with you than 
to bore you to death with a lot of 
dry statistics. The answers to this 
questionnaire were not dry and I 
would rather pass on to you some of 
the interesting points. To begin with, 
the first one opened, in answer to the 
first question "Is your company a 
corporation, partnership, or individu
ally operated?" answered "leased." 
The second one opened answered this 
question "Yes." So you see, I started 
with some very accurate information 
received from title men who are 
known for their accuracy. If the cus
tomers could see some of these an
swers, they might desire to make a 
change in the place of getting their 
title service. On the other hand, if 
my customers would check on the 

amount of work in this questionnaire 
and realize that I volunteered to do 
the job, they would possibly discon· 
tinue business with me on the basis 
of not having more intelligence. 

Ownerships, Types 
I think there were enough ques

tionnaires returned to give a fairly 
clear picture of the title business 
throughout the country. 57% are cor· 
porations, 26 % operate individually, 
and 17% as partnerships. This was 
surprising to me, as I would have 
thought a larger percentage would 
have been corporations. 

People in Title Business 
From the reports, and estimating 

on the balance, I think we can safely 
say there are around 35,000 people 
employed in the title business. 

Abstracts Only 
26% of the companies make ab· 

stracts only. Indications are that 
more and more are writing title in· 
surance and increasing the percent· 
age of their business that is derived 
from title insurance. Some who do 
not write title insurance and who 
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make abstracts and title searches 
seem to indicate that they are making 
fewer abstracts and more searches. 
This may mean that someone else 
is writing title insurance using the 
search rather than an abstract and 
reducing the income of the title man 
in that connection. There did not 
seem to be enough information in 
this line to give conclusive proof of 
this. 

Escrows 
About 50% of the companies handle 

escrows. 
I first thought we would try to give 

an account of the square miles cov
ered by these reports and the popula
tion. This got to be rather compli
cated, so we will leave it on the basis 
that we had reports from 31 states 
with 17 fairly well covered. 

Non Members 
One person in answering the q ues

tion "How many abstract or title 
insurance companies in your coun
ty?" answered "Too many." I think 
that is an answer that can be given 
in several spots, although this is a 
free country and we certainly do not 
care to limit the number in any way 
other than by service. It appears that 
about 25% of the companies are not 
members of the American Title As
sociation. This either means that we 
should make a special effort to get 
the others in the association or that 
they are of such caliber that they are 
not eligible for membership. If they 
are not eligible for membership, then 
we should encourage them to so con
duct their business and improve their 
plant so that they could be eligible 
and receive the benefits that are de
rived from membership in the Associ
ation. One member said that he was 
a member of the Association, but did 
not know about his competitor. This 
would appear to be a very poor mem
ber to me, since it is very easy to 
know whether or not your competitor 
is a member. 

What Abstracts Protect 
Abstracting, or the title business, 

is not a small business. I think we 
can safely say from checking the 
reports that came in that this busi-

ness represents an investment of 
about 85 million dollars, in title plants 
and fixtures. We, of course, are inter
ested in making a reasonable return 
on this investment. One person, how
ever, in answering th'e question as to 
the approximate investment in title 
plant marked "unknown." That per
son can possible rest easy at night as 
he is not worried about a reasonable 
return on his investment, as he has 
no idea of what he has invested. He 
will probably live longer than many 
of the rest of us who are worrying 
about the situation. 

Home Owned 
About 38% of the companies or in

dividuals own the building in which 
they are located. This represents an 
investment of between 45 and 50 
million dollars. 

Payroll 
Of course, there were some who 

politely said it was none of my busi
ness as to the amount of payroll 
they had. At least, several failed to 
answer this question and I took it 
to be a polite way of saying it was 
none of my business. But estimating 
from the amount as given, I think 
our annual payroll over the country 
will run between 50 and 55 million 
dollars. So you see, the title business 
is no mean business. 

Advertising 
A surprising disclosure to me was 

the number who advertise in local 
newspapers. 60% of the companies 
carry newspaper advertising. 38% dis
tribute blotters. This will give Jim 
Sheridan a lead as to who will be 
wanting more of the A.T.A. blotters. 
Only 10% distribute a weekly or reg
ular bulletin. This apparently comes 
mostly through the larger companies. 
The question of other means of ad
vertising carried through most of the 
known types. The leaders in the ad
vertising field appeared to be radio, 
calendars, novelties, telephone direc
tories, pencils and maps. Several men
tioned advertising in school publica
tions, special programs of community 
affairs and the like. This possibly 
should be listed as good will and con-
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tributions, for I do not believe it has 
any advertising value. One person 
stated that the best ad was competent 
service. This is of course a good ad, 
but I think it takes more than com
petent service to keep the business 
coming your way. 

Christmas Presents 
46% distribute token gifts to cus

tomers at Christmas-time. 20% dis
tribute such gifts regularly, and those 
regularly were mostly in addition to 
those at Christmas-time. From the 
percentage using this type of adver
tising, it would appear to be profit
able. The range of gifts was wide
from baby-spoons for the new-born 
babe to a bottle of stimulant for those 
in their dotage. 

Variety 
I think it would be well to com

ment on a few of these gifts. Those 
used most frequently are year-books, 
pencils, diaries, calendars, knives, 
letter-openers, and liquor, cigars, and 
candy. It would be impossible to men
tion all, but you would have thought 
this was an examination and someone 
was looking for a good grade, from 
some of the answers. For instance, 
the best gift in the opinion of one 
was the "land title course." That per
son expected Jim Sheridan or Bill 
Gill to grade these papers. One mem
ber from Iowa said the best gift he 
had used was Florida preserves. He 
goes to the head of my class. Now I 
want it thoroughly understood that 
both the men who are using the title 
course and the man using Florida 
preserves were using good judgment. 
Some of the other unique gifts were 
cheese, rain gauge, candles, football 
tickets, smoked hams (now, I'd like 
to get on the customers' list for 
smoked hams), pocket secretaries 
(I've heard about various and sundry 
secretaries, and I am not quite sure 
about this "pocket secretary"), hosi
ery and perfume (those two items 
have been used as business getters in 
various and sundry lines of business), 
and many, many more too numerous 
to mention. One or two mentioned 
discounts to certain brokers and law
yers. I never minded paying for a 

gift, but I always objected to giving 
discounts, and doubt very seriously 
that they are good business getters. 

Novelty Advertising 
The title industry does not seem to 

be very strong on entertainment. 
About 10% say they entertain the 
Bar Association, and most of them 
said annually. About 12% entertain 
the real estate men, and 20% entertain 
the court house personnel. Quite a 
few said they did not entertain the 
courthouse personnel, but did remem
ber them with gifts at Christmas and 
special occasions. One man said he 
did not entertain this group, but made 
all their abstracts free of charge, 
which was a special favor to that 
group. One person stated that he en
tertained the bar and real estate men 
in small groups monthly, which 
sounds like a very good idea. 

Conducted Tours 
Only 18% have personally conduct

ed tours of their plants for attorneys, 
high school students, or any other 
people. One person answered, "Yes, 
we take great pains to acquaint peo
ple with our plant •and operation." I 
believe this to be very good public 
relations, and in all probability could 
be carried on more extensively for 
informing the public as to the amount 
of work required and the intricate 
details involved in preparation of ab
stract information. 

Memberships 
33% of our members are members 

of the Bar Association. 42% are mem
bers of the real estate board. 41% 
have membership in a country club, 
and 75% are members of some serv
ice club. It is well where one is elig
ible to be a member of the Bar As
sociation and realty board or both, 
for the contacts and public relations. 
Membership in a country club is both 
good for public relations as well as 
relaxation for the member. I think 
the percentage in service clubs should 
be 100% rather than 75 %. It was 
surprising to learn that some of the 
larger companies were not represent
ed in service clubs. Although it was 
not mentioned in the questionnaire 
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under service clubs, it said Rotary, 
Lions, Kiwanis and so forth, and 
several ladies marked Pilots and busi
ness and Professional Women's clubs, 
it would be well to see that the key 
lady members of your organization 
were members of one of these organi
zations, and it would be money well 
spent to pay their dues for them. A 
man must be an executive to become 
a service club member in most service 
clubs, and an ·executive who is too 
busy to participate in the civic affairs 
of his community is one of those fel
lows upon whom the service club 
serum failed to take. An executive 
who cannot arrange his time for eat
ing is simply fooling himself. He's a 
slave to his business. An executive 
whose business does not produce a 
lee, way to cover the cost of his service 
dub membership ought to get a job 
with his competitor and give his new 
boss a chance to get into a service 
dub. One member commented that he 
was also a member of the athletic 
dub. To you fellows who are getting 
mis-located chests, it might be well 
for you to join such a club, too. 

In Public Office 
It was surprising to me to learn 

that so many of the title men were 
members of city or county commis
sions or other public office holders. 
32% hold public office. Of course, 
from some of the offices listed, they 
apparently are doing title business on 
the side as an extracurricular activity 
rather than holding public office as 
extracurricular activity. 

The most frequently mentioned was 
city commission or city council, in
cluding chairman or mayor, city plan
ning boards, city attorney, and school 
board, both city and county. In addi
tion, we had a few county clerks, 
judges, tax assessors, and so forth. 
One or two mentioned that they were 
on the Republican committee, but I 
would doubt that you would call that 
public office holding, since I do not 
remember any Republican office hold
ers for so long a time. However, one 
man said that he was chairman of 
the state Democratic committee, 
which might be a rather powerful 
group. 

Contacts with Legislators 
77% maintain a close personal con

tact with the members of the state 
legislature. The other 23% should be 
trying to, at least. One member said 
he had always kept close contact with 
these men until the labor group had 
taken over. It appears to me that he 
needs to cultivate these men now 
more than ever before. They may not 
always been the men of our choice, 
but we should at least try to keep as 
friendly a relation with them as pos
sible. 

Vacations-Bonuses 
86% pay Christmas bonuses. Only 

5% do not give vacations. I am sur
prised that anyone cari get employees 
to work without a vacation period 
and also surprised that a person 
would try to do this. There was an
other 5% who only gave one week 
for the vacation. In my opinion, this 
is not long enough. Practically all the 
companies gave two weeks, with some 
few adding an additional week for 
employees who had been with them 
for a number of years. 35% entertain 
their employees from time to time. 
10% sponsor athletic teams and of 
course this number is small because 
of the small number of employees in 
so many of the offices. One company 
in Florida sponsors a girls' softball 
team for their employees, and the 
president of this concern is the active 
manager of the team. 23 % have a 
plan for cost of living salary adjust
ments. 

Profit Sharing 
10% have profit sharing plans for 

the employees. 3% have a pension 
plan. 14% have group life insurance, 
and 30% have group hospital and 
medical care. 

Basis for Charges 
How do you base your charges for 

abstract work? 64% charge on the 
item basis. 4% use valuation only and 
2% on a time basis only. 15% make 
an item plus time charge. 1 o/o used 
valuation plus time, 8% per item or 
page plus valuation, and 6% make a 
combination of items, valuation, and 
time. It was interesting to note that 
one company had recently eliminated 
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the valuation charge. This was inter
esting in that we have discussed at 
some length at the last several con
ventions the advantage of a valuation 
charge. Another interesting observa
tion, particularly to the men who 
have been arguing for a state ab
stracters license law, is the fact that 
several states have statutes that fix 
the charges than can be made by title 
companies. When you ask for state 
legislation in one respect, you usually 
get it in some respect that you would 
rather not have. 

Yield 
65 % of the companies report that 

their income is sufficient to make a 
reasonable return on their investment 
and set up reserve and replacements. 
Those who are not getting sufficient 
income for this purpose state that it 
would take an average of about 29% 
increase to come in line. Some few 
reported that their principal source 
of income was not from abstracting. 
To a great percentage of us, the prin
cipal source of income is from ab
stracting and we certainly want our 
charges to give us a reasonable re
turn. 

Price Increases 
64% of the companies say they 

have made an increase in price during 
the past three years. This increase 
averaged 23%. There is still a wide 
variance in prices for abstract work 
throughout the country. 

Captions-Taxes 
53 % of the companies make a new 

caption sheet on abstract extensions. 
I am not going to attempt to tell you 
whether I think the procedures are 
good or bad, but merely give you the 
information regarding the perform
ance of various types. 82 % said "No" 
to the question "Do you certify only 
to delinquent taxes?" Some explained 

· that they certified all taxes, and 
others that they certified to no taxes, 
so it is impossible to tell exactly what 
the companies are doing in this con
nection. 80% certify to general taxes 
currently due, but not delinquent. 
Only 35% of this group charge a fee 
for this service. A vast majority 
stated that this service was included 

in their certificate charge, while about 
10% stated that they obtain a certifi
cate from the tax collector, assessor 
or other taxing authority, and fur
nished this certificate for no charge, 
or for the charge as billed them by 
the taxing authority. 

Special Assessments 
A great majority stated that they 

report special assessments as regular 
entries in their abstra.cts, while less 
than 10% stated they obtained a cer
tificate from the taxing authorities as 
to this information. About 15% stated 
that this was included in their certi
ficate charge. The answers were about 
50/ 50 on certifying special assess
ments previously paid. 

Arrangement of Abstract 
The answers to the question on ar

rangement of the abstract had a fair 
majority in favor of arranging by 
title, that is, showing satisfaction or 
release immediately after mortgage. 
Several commented that they used a 
modification of this form in arrang
ing chronologically except as to mort
gages when assignments and releases 
were shown immediately following a 
mortgage. A few companies, however, 
state that They have a different sys
tem entirely, which is placing the 
deeds first in chronological order, 
then all mortgages and satisfactions, 
then all probate, then all tax informa
tion. Naturally we want to satisfy the 
custbmers within our area, and cer
tain arrangements, whether better 
than others or not, are the ones that 
the local people are accustomed to. 

Separate Chains 
To the question in connection with 

running several chains concurrently, 
an overwhelming majority stated that 
they concluded one chain before 
starting another. One answer said 
"We do not include more than one 
chain in an abstract." We doubt that 
this statement is correct, or that we 
have interpreted it correctly, and if 
this is correct and that company is 
represented here, we would like to 
have an explanation. 

Paper 
The size of abstract paper you use 

was asked because it was thought it 
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might be possible to arrange to have 
the paper watermarked with the As
sociation emblem and maybe obtained 
in a standard form in a few sizes to 
an advantage to the members of the 
Association. There were 52 different 
sizes of paper reported, the smallest 
in width being 3lh x 8 inches, the 
largest in width being 11 x 14 inches; 
the smallest in length was 8 inches; 
the largest one was 10lh x 17, and 
<me 8lh x 28 inches. Every company 
apparently used white paper witli 4 
exceptions, one using yellow, one 
green, and one used white for deeds 
and items other than mortgages and 
used salmon color for mortgages and 
liens. Another company did the same 
except using blue instead of salmon. 
The 3 sizes of paper most commonly 
used were 8lh x 14, by 35% ; 8lh x 11, 
by 20% ; 81AJ X 13 by 15%. 

More Study Needed 
I also learned that the title men 

know very little about paper. At 
least, that is what a person would 
gather from reading the answers of 
the size, weight and rag content, par
ticularly the weight and rag content. 
Not knowing too much about paper, 
and doubting that I knew anything 
after reading so many different an
swers, I talked to my printer for a 
bit of proper information. Many left 
this question blank, put a question 
mark by it, or said "Do not know." 
But of those answering, it appears 
that about 35% use 16 lb. paper, 16% 
use 20 lb., and 20% use 13 lb. Others 
used from onion skin to 24 lb. or did 
not know. As to rag content, 10% 
were 25% rag content; 15%, 50% 
rag; 5%, 75 % rag; and 20%, 100% 
rag. Others varied in various rag con
tent or stated that they did not know. 
It would appear that we should use 
a rag content paper, but possibly not 
necessary to use a 100% rag. We do 
need a 100% rag possibly for our 
record books, which are used and 
reused, but a good quality of paper 
for the abstracts that we produce and 
deliver would not require a 100% rag. 
25% rag is not a bad paper, and 50% 
rag is an especially good grade. There 
is a great difference in the price-
50% rag costs 20% more than 25% 

rag; 70 % rag costs 50% more, and 
100% rag costs 90% more-so you see 
by checking your paper you may be 
able to use good quality paper and 
still save money. Attention should be 
given to weight, particularly if you 
mail many orders. You will find that 
a slightly lighter weight paper will 
do the job just as well and save 
money in mailing costs. 

Color of Paper 
There are various colors mentioned 

as used for covers: I think every 
color in the rainbow, including a few 
that are not in the rainbow. Blue 
was predominant, followed by brown 
and tan. 18 different colors were men
tioned, plus one company who said 
they used no cover. This of course 
did not include the many shades of 
these various colors. You may think 
this is of minor importance, but the 
appearance of a product has a ten
dency to impress the customer before 
the contents are studied. 

Printed Abstracts 
Most companies include printed or 

multigraphed plats in the abstracts. 
If not that type, then they are hand 
drawn. It appears that hand drawn 
would take too much time under pres
ent conditions. 70% of those showing 
plats charged as ordinary entries. 
Most of the others make additional 
charges for this service. 

Spacing 
According to one man, a great ma

jority of us are criminals. One person 
reporting on the question of "What 
spacing do you give in abstracting 
court proceedings?" stated than any 
person single-spacing court proceed
ings was committing a crime, and 
over 75 % of us single space court 
proceedings. We have been called 
criminals in this type of work by 
some other people, so I guess it's 
satisfactory for us to be called that 
again. Most of the others double 
space-a few using a space and a 
half, a few 2lh spaces, and a few with 
special type slightly more than single 
spacing. A few reported that they 
photographed the court proceedings 
and used photostatic copies. 
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Standard Certificate 
There are 18 states who have a 

standard or approved form of ab
stracters certificate_ There were too 
many answers of "Don't know" or 
"No" even in states that have these 
standard certificates from companies 
who seemed not to be familiar with 
the certificate_ A goodly number have 
a clause in the certificate or some 
recognizable feature showing that the 
company using same is a member of 
the state and national association_ 
Almost 30% of the companies in 
states using a standard certificate do 
not use this form. It seems to me that 
if the state association has adopted 
a certificate, it should be used, or if 
not in good form, should be changed 
so that it could be used. Title men are 
still rugged individuals. One answer 
to the question was "No, we use a 
better one." One man said, "We use 
only on special occasions for mort
gage companies who demand it." It 
appears to me that this should prove 
to him that it was a good certificate 
and should be used on all abstracts. 
Another reported, "No, we do not use 
the standard certificate, for we are 
using the same form that this com
pany has used for over 50 years." It 
would appear to me that in 50 years' 
time, there have been changes that 
would require changes in the certifi
cate. But, as previously mentioned, 
we title men are rugged individuals. 

Limitation of Liability 
Less than 10% of the companies 

limit the liability in the certificate. 
Of course, our liability is limited to 
the amount we could pay if called 
upon, and many have insurance pro
tection and fine reserve set-ups to 
protect the public in this respect. 
From observation, it would appear 
good business for those operating 
individually and as partnerships to 
create some limit in that certainly 
their entire fortune could be lost 
through errors on abstracts. 

Insignia 
About 50% of the companies use 

some cut or statement on letterheads, 
bill-heads, abstract pages, or abstract 
certificates indicating membership in 

the state association or in The Amer
ican Title Association, or both. This 
percentage should be increased tre
mendously, as we should be proud to 
be recognized as members of the 
American Title Association and as 
members of our state association. I 
noticed an abstract cover sent in one 
of the questionnaires had printed on 
it "Member of National Title Associ
ation." This should be changed to 
conform to the correct name of the 
American Title Association. One man 
reporting from a small community 
had this to say: "No, in our small 
towns and rural counties, personal 
prestige, personal public relations and 
local reputation are all important. 
State and national associations have 
little import." I agree with this man 
in his statement, but I do think that 
to show the people in the small town 
or rural counties that the man they 
are dealing with is recognized by title 
companies throughout the country, 

· and is somewhat of a national figure 
in respect to his business would add 
prestige and reputation in his com
munity. 

Miscellaneous 

Question 7 under "Miscellaneous" 
says, "Please state briefly mechanical 
labor-saving devices you regularly 
use in your operations, other than 
those used in building and maintaln
ing the title plant." The answers to 
this question covered everything from 
A to Izzard. Practically all the items 
mentioned have been discussed at 
various meetings and articles pub
lished concerning their use in "The 
Title News." The item that led the 
list, which I think is used by prac
tically everyone, was the old reliable 
mimeograph. The photostat machine 
was high on the list of labor-saving 
devices, and the more modern micro
film equipment of various types, and 
electric typewriters. These, I would 
say, are the items used most. Some 
replies were amusing, and some rath
er enlightening. One man replied by 
saying, "How can I use any labor
saving devices when I am not allowed 
to even put a typewriter in the re
corder's office?" That is not amusing 
- it is pathetic. Several reported by 
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saying "We use several typewriters," 
and I will admit that there are some 
offices where the typewriter is the 
Qnly labor-saving device. Another said 
he used carbon paper. Some of the 
additional modern equipment men
tioned were electric bookkeeping ma
chines, electric mimeographs, auto
typists, intercommunication systems, 
postage meters, check writers, dicta
phones, wire recorders, IBM indexes. 
One item mentioned which might not 
mean so much labor-saving as it 
would time-saving, and this was men
tioned by only a few but sounds feas
ible, was the take-off being typed on 
regular abstract paper and the ori
ginal pulled and put together for ab
stracts, which would appear to be a 
great time-saver in completing the 
work. I am assuming that those using 
such a system have their typists type 
during their spare time replacements 
for instruments used. One mentioned 
a microfilm drying spool that had 
been worked out by the photographer 
employed in the office and had proved 
very efficient. This only covers a few 
of the interesting items mentioned as 
labor-savers in our work. 

Production in Office 
Of those who produce multiple ab

stracts, about % reported they did so 
in their office. 

Customer Complaints 
"What is the biggest gripe you 

have to contend with-First, from 
your customers, and, Second, from 
your employees?" The answers to 
this question covered a multitude of 
sins. It was surprising, however, that 
there appeared to be very few serious 
gripl!s from either customer or em
ployee. The most frequently men
tioned gripe of the customer was 
either excessive charges for title 
work, or time required for prepara
tion of the abstract, or both. It seems 
that we need to spend more time in 
informing the user of our product as 
to the requirements necessary in this 
function and possibly would cut down 
the gripes in this connection, both on 
time and price. From the prices 
quoted, it is my opinion that a num
ber of the companies do not charge 

enough. It is also my opinion that 
some of the companies need to in
crease their efficiency so that better 
service can be rendered and reduce 
the gripes as to the time required. 
Some of the answers were incorrect 
in that the owner was giving his 
gripes that he had with his customers 
and employees rather than the gripes 
they had of him. Of course, these 
gripes are legitimate, too, but the 
question was asked in a different 
way, and we did not ask what gripes 
the owner might have. One stated 
that neither his customers nor his 
employees had any gripes so far as 
he knew, but he said "We try to ap
preciate both, as both have given 
trouble in past years." I think he is 
on the right track, for we should 
appreciate both our customer and our 
employee; they are both vital to our 
work. One man reported that the big
gest gripe his customers had was that 
he used carbon copies for delivery to 
the customer altogether, as he kept 
the original to make ozalid processed 
copies if necessary. I believe the cus
tomer has a fair gripe with this man, 
because there are hundreds and 
thousands of abstracts delivered that 
will never be used for making copies. 

Employee Complaints 
The gripes of the employees were 

surprisingly few, the principal ones 
being insufficient income, pressure of 
work and boredom at the tediousness 
of the work. The first of these could 
possibly be eliminated and in some 
cases maybe the employee has a 
proper gripe. It would be well for us 
to review our salary scale from time 
to time and see that we are paying 
our employees properly. The last two 
mentioned are hard to overcome, and 
in some cases I have found it advis
able to recommend to an employee 
that he change his line of work be
cause he could not stand the pressure 
or the tedious work involved in ab
stracting. One man stated that if he 
had dissatisfied employees, he re
placed them. I do not advocate pam
pering but I do think we should con
sider their views. One man summar
izes his employees' gripes as follows: 
"(1) Wages too low. Abstracting is 
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specialized business and wages should 
exceed places of business where it 
takes only a few weeks to become 
familiar with the business. (2) Make 
abstracting more interesting. (3) 
Want 10-minute rest periods A.M. and 
P.M. (4) Want soundproof proofread
ing room. (5) Teach new girls the 
Why of abstracting. (6) Educate pub
lic that it takes time to get abstracts 
out." This about summarizes the gen
eral trend of answers to this question 
and, although put in different words 
by different ones, it seems to me that 
the 6 points mentioned here by this 
company's employees are particularly 
well taken. It might be well for us to 
study these 6 points in conjunction 
with our own office experience. An
other man reports as follows: "We 
have conscientiously attempted to 
satisfy all reasonable gripes over the 
years. Upon inquiry today, we are 
not able to find of our having any 
disgruntled employees nor any just 
gripes within recent months." I think 
the reason this man did not find any 
just gripes was because he has con
scientiously studied employer- em
ployee relations. There are many 
little things that build up to big things 
among employees that could be 
nipped in the bud if proper study is 
put on the subject. Most of the gripes 
of the customer or of the employee 
are reasonable, and I think the title 
industry as a whole is to be com
mended that there are as few men
tioned. It appears the men are really 
studying the two most vital people 
in the title industry- the customer 
and the employee. 

replacement value of the books and 
not the information contained there
in. This does not hold true in all 
cases, I am sure, but it is true in 
many. The next question asked whe
ther the assessment was a small nom
inal assessment, or substantially large 
in the light of income producing, cost 
of production or original cost. All but 
27 answered that it was small or nom
inal. These 27 came from 12 different 
states. Apparently in general the as
sessments have not been out of line 
with other businesses in the various 
communities. One person particularly 
wrote and said that he was very 
much interested in this question as 
he thought his assessment was es
pecially high. The next question asked 
in round figures, "What is your per
sonal property assessment per each 
book of deeds, mortgages, and miscel
laneous." Many said they did not 
answer this as they were not assessed 
that way. However, many answered 
this question, and the range was from 
28c per book to $50 per book, and 
each one stated small, nominal or 
reasonable. There is too wide a vari
ance for all to be reasonable. 

I do wish to comment on the one 
who stated that he thought his was 
high, and make this observation- this 
company has 6 employees and about 
a $30,000 investment. His 1949 as
sessed value was $6,370 with a total 
tax of $375. His 1950 value was $3,900 
with a total tax of $245. His 1951 
value is $6,750 and the tax had not 
been set. I agree with him that this 
is rather high in view of what I know 
of average taxes on title plants. How
ever, another party thought that his 

Personal Property Tax taxes were very reasonable. He has 
In answering the question as to three employees, a $20,000 invest

how your records or tract books are ment, and pays an average of $350 
assessed, 75 % answered Yes, that our per year. If this is resaonable in com
abstract tract books and other title parison to other businesses, I pity 
records were assessed for personal some of the other folk. One stated 
property. I am somewhat doubtful as that he was assessed at a $2,000 value 
to whether some know how their rec- with a $5,000 investment - another 
ords are assessed, as I have found a $500 value with a 35 to $40,000 invest
number of companies that are not ment- another a $1,000 value with a 
assessed as personal property insofar $25,000 investment- another a $3,000 
as the information in the tract book value and a $40,000 investment. The 
is concerned. The assessment merely last one said "try and beat it." I be
covers the furniture and fixtures and lieve the two above beat it consider
the book value is only the cost of the ably. However, all four of these said 
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they were reasonable. In view of the 
answers there appear to be some few 
out of line, but in most cases the men 
seem to be satisfied that they are 
being taxed reasonably in comparison 
to their neighbors. 

Personal Thanks 
This has been no small job in try

ing to analyze this questionnaire and 
report to you my findings, bearing in 
mind that you are not interested in 
cold, dry figures yet you are inter
ested in something more than enter
tainment. I wish to express my ap
preciation to those who took the time 
to answer the questionnaire and to 
the many who wrote personal letters 
with their questionnaire making cer-

tain comments. I wish it were pos
sible to answer each letter personally, 
but will take this method of express
ing my appreciation. And finally, I 
wish to look to our Executive Vice 
President to reimburse me in the 
total sum of 49c, being the amount 
I paid out for postage due where 
some of you fellows tried to mail 
this as second class mail and the 
postman made me pay extra when it 
arrived. This Scotchman doesn't mind 
giving of his time, but he usually 
hates to part with his money. 

I can justly testify that I person
ally know that there is one person 
who received definite benefits from 
this questionnaire. That person is 
Morton McDonald. 

Problems of Taxation 
Partnership vs. Corporation 

WILLIAM GARRET!' 
Attorney, Chicago Title & Trttst Co., Chicago, Illinois 

Note: This paper was given prior to 
enactment of the Revenue Act of 1951. 
It has been rewritten in some particu
lars to reflect the changes made by 
that Act. 

The long arm of the Bureau of In
ternal Revenue now reaches- or per
haps I should say clutches- into all 
business transactions, even little ones. 
The tax repercussions of a deal are 
not always quickly apparent. I sup
pose that a major reason for this is 
that since 1913, when the income tax 
amendment of the Constitution be
came effective, there has been a con
tinuous struggle between the smart 
tax lawyers and accountants figuring 
out loopholes on the one side, and the 
Bureau of Internal Revenue on the 
other side trying to plug the loop
holes. The result now is that the In
ternal Revenue Code, seems to be 
about nine-tenths loophole plugs and 
one-tenth straightforward statute. 

Calculate With Care 
I won't do any more than outline 

in a general way some of the consid· 

erations and factors which must be 
taken into account in deciding wheth· 
er your business, from the tax stand
point, should be a partnership, a pro
prietorship or a corporation, and I 
can't emphasize too much that if you 
seriously consider making a change, 
you should retain an able tax laywer 
to effectuate the change. Calculate the 
whole thing, with infinite care, for 
your own situation. Don't change un
til you are sure- very sure-that you 
will gain by changing. 

In spite of what seems to be the 
usual attitude of the Tax Collector, 
you are not obliged to set up your 
business so the general tax will re
sult. It is perfectly proper so to ar
range your affairs that the greatest 
tax savings will result, provided you 
have sensible reasons, other than tax 
saving, for so doing. 

Limitations 
Before I get down to cases I want 

to limit my field a bit. In the first 
place from the tax standpoint, there 
isn't much difference between a sole 
proprietorship and a partnership. As 
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you doubtless know, partners pay on 
their proportion of the partnership 
profit- whether or not that profit 
ever reaches their spending pocket. 
So also does a proprietor. Therefore 
I shall devote no time to distinction 
between partnerships and proprietor
ships. 

Also, I won't touch upon state tax
es. There are 48 states; no two are 
alike, and I couldn't scratch the sur
face of that field. 

My remarks will be limited in an
other important respect. I shall not 
discuss businesses that make net 
profits of more than $25,000 per year. 
That is a major distinction because it 
is at $25,000 net income per year that 
corporation surtaxes begin and it is 
at $25,000 that excess profits tax an
gles enter the picture. Excess profits 
taxation is a field in itself; too compli
cated for discussion here. 

That $25,000 limit isn't wholly for 
my own convenience. George Harbert 
tells me that ordinarily an abstract 
business earning $25,000 per year 
would have a considerable number of 
owners which would change the tax 
picture materially. Further, such a 
business probably has a tax lawyer 
on retainer. 

Important though taxes are-they 
are not the only consideration. Per
haps a quick look at other differences 
between a partnership and a corpora
tion is in order. 

Separate Entity 
The first such difference that I 

would mention is the very obvious 
one that a corporation is a separate 
entity-entirely distinct from its 
stockholders. Money in your corpora
tion's pocket is not in your pocket. If 
a sudden need for cash should arise, 
if your liquid assets are in your cor
poration, it isn't so easy to put your 
hands on them. If you own your bus
iness or it is a partnership, it is a 
simpler thing to put the business 
cash to your personal use- and with
out red tape. 

A corporation is much less flexible 
than a proprietorship or partnership. 
It must operate within the scope of 
its charter; its by-laws and the cor
poration statute. There must be 

stockholders' meetings; directors' 
meetings; resolutions; reports. 

Advantag·es 
But there are advantages for a cor

poration. Its debts are its own; the 
stockholders are not liable for its 
debts. As you well know, each partner 
or a proprietor is personally liable for 
the business liabilities. This may well 
be important enough in the abstract 
business to be the basis for your deci
sion to operate as a corporation. 

Transfer of Stock 
Ownership of stock in a corporation 

is much easier to transfer than shares 
in a partnership or the tangible prop
erty in a proprietorship. But another 
tax raises its head,-transfers of 
stock are taxable. 

Pension 
Two other advantages of corpora

tions may be mentioned. Officers and 
employee stockholders of a corpora
tion may be beneficiaries in a pension 
trust, payments to which by the cor
poration are expenses deductible for 
income taxes. But partners or a sole 
proprietor cannot be proper benefi
ciaries in a pension trust. 

Social Security 
Officers and employees of a corpor

ation fall within social security- with 
its advantages at 65 years of age and 
insurance benefits for younger men 
with children under 18 years old. But 
partners or proprietors are not em
ployees- and cannot qualify for these 
advantages. 

I have generally mentioned some 
of the many factors other than taxes 
which might affect your decision of 
whether a corporation or a partner
ship is best for your business. My 
point is, although taxes are of tre
mendous importance, they are not the 
only consideration. 

An able mathematician might be 
able to devise a formula by which in 
any given business situation one 
could determine whether, from the in
come tax angle, it would be more 
profitable to operate as a corporation 
or a partnership. I'm no mathemati
cian but I can suggest a few basic tax 
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facts from which all the answers 
flow. 

Tax Rates 
The income tax on a corporation 

has been 25 % of the first $25,000. It 
has been raised in the new tax law 
to 30%. If income is above $25,000, 
the surtax falls with its heavy hand 
- for all corporate net income over 
$25,000 there will be payable, in addi· 
tion to the 30 %, another 22% of sur
tax. In computation of excess profits 
taxes, which only corporations pay, 
there is a minimum credit of $25,000. 
I want to emphasize that excess prof
its taxes are paid only by corpora
tions- not by partnerships. So you 
can see that in putting a $25,000 in
come ceiling on the businesses we are 
discussing, we have avoided discus
sion of corporate surtaxes and the ex
cess profits. That gain is yours. Those 
subjects aren't only hard to talk about 
- they are even worse to listen to. 

It therefore becomes apparent that 
only where partners or proprietors 
are paying over 30% on their net in· 
come is it worth their while to con
sider moving into a corporation as a 
tax saver. But in this day and age the 
more than 30% slash starts at a rel
atively low figure. For example, for a 
single man who cannot file a joint 
return with his wife, he starts paying 
26% when he passes $4,000 of taxable 
income; after $6,000 he is paying 
30% ; after $8,000 he reaches 34% ; at 
$10,000 he jumps to 38%, and, after a 
series of jumps if he has passed $20,-
000, he pays thereafter 56% . So a 
single man with a business giving 
him a taxable income of, say $8,000 
or over might well look into the pos
sibility of organizing a corporation. 
Those taxes are increased, roughly, 
in the new law, by an additional 
1B~ % . 

Married Man 
A married man occupies a better 

tax position. Not only does he get a 
$600 exemption for his wife, but he 
also has the right to file a joint re
turn with her which also saves him 
money. He doesn't start to pay 26% 
until his income less exemptions and 
deductions passes $8,000 and he 
doesn't reach the 56% bracket, 
which his single friend meets above 

$20,000, until he has passed $40,000. 
Again, to be up to date, add 11 ~% 
of the tax to reflect the new law. So 
maybe the first thing for a single 
man in the abstract business, inter
ested in tax saving, is to find a wife. 
She is worth real money to him. 

Dependants 
Children or other dependents are 

important factors too. They knock 
off the ta,xable income at the rate of 
$600 per year each. The exemption 
status is a factor in every situation. 
What might be wise for a single 
man with no children might be folly 
for a married man with three chil· 
dren. 

Transfer of Property 
Let us assume you now have a 

partnership or a sole proprietorship 
and have decided that a corporation 
is right for you. Properly handled in 
the transfer to the corporation no 
particular tax problem is involved 
for the Internal Revenue Code per
mits a transfer of property by indi· 
viduals to a corporation in return for 
stock or securities of the corporation. 
The tax experts call it "nonrecogni· 
tion of gain or loss"-but it means 
the same thing. If you have a part· 
nership you could transfer to the 
corporation in either of two ways. 
First distribute the parnership assets 
among the partners; then each part· 
ner transfers his share to the corpora
tion which in turn issues to him his 
share of the corporate stock. The 
second method would be a transfer 
directly from the partnership to the 
corporation with the corporate securi
ties issued to the partners in their 
proper share of the partnership. 

As you well know, there is more 
to the organization of a corporation 
than that, but this is no place to go 
into it. There are franchise taxes 
and original stock issue taxes. All I 
need say is see your lawyer. But there 
are certain tax factors to be consid· 
ered in the original establishment of 
the corporation. You will be hand· 
cuffed to your original setup- so it 
must be planned with care. 

Frequently the best tax results can 
be obtained by establishing what is 
known as a thin corporation. The 
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goal always is to avoid as much as 
possible the double taxation of the 
corporate income- first as the cor
poration receives it and second to the 
stockholders as they receive a portion 
of the same income as dividends. In 
a thin corporation the capital stock 
would be as small as possible. Instead 
of issuing stock to the organizers, 
there would be bonds or debentures 
and frequently there might be a lease 
to the corporation from the stockhold
ers of a building or possibly an ab
stract plant. The reason is, of course, 
obvious. It is to avoid double taxa
tion. The interest and rent paid by 
the corporation is a deductible ex
pense from the corporate income 
even though taxed to mortgage hold
er or lessor as income. But it is only 
taxed once. It is not like a dividend 
which would have to be paid if stock 
were issued for property. Dividends 
can't be deducted by the corporation 
that pays them. 

In the typical situation with which 
we are here concerned, the partner
ship abstract company which desires 
to become a corporation, owns some 
capital assets. First it has its ab
stract plant and secondly it frequent
ly owns a building. 

Sale of Assets 
At least two proper methods of 

avoiding double taxation present 
themselves. The first is a sale of 
such assets by the partners- or part
ner as the case may be, with a pur
chase-money mortgage back from the 
corporation as security; providing 
for interest and probably also for 
amortization over a definite period of 
time. Such interest so paid by the 
corporation is of course properly de
ductible as a business expense and is 
taxable only to the noteholder on re
ceipt as income to him. The amortiza
tion or installment payments well 
may present difficult questions of cap
ital gains taxation- but this is not the 
place to discuss such problems. 

Care must be taken as always in 
transactions that arouse the curiosity 
of the Bureau of Internal Revenue. 
The interest payments must really be 
interest and not disguised dividends. 
The debt must be real. Liability of 

the corporation to pay interest should 
not depend on the earnings of the 
corporation. The debt should not be 
subordinate to the claims of other 
creditors. As for example, where the 
mortgage owned by the business own
ers specifically provides that interest 
and principal payments on it would 
be made only after creditors have 
been paid, there would not be a real 
mortgage from the tax standpoint. 

Renting 
There are certain advantages in 

renting the abstract plant or build
ing to the new corporation. They re
main assets of the partners and will 
not ultimately become assets of the 
corporation, as in the case of outright 
sale to the corporation with a pur
chase-money mortgage given as part 
of the price. Further, since the lease 
need not be for a long term, the 
rental paid can be adapted to business 
conditions and the going rate of rent
al for such property. Other business 
advantages will, no doubt, occur to all 
of you. Such flexibility might well be 
a very desirable feature. 

Allowable 
How much rent can you safely pay 

without a disallowance by the Bureau 
of Internal Revenue on the grounds 
that part of the rent is really a divi
dend and therefore taxable to the cor
poration as well as to the lessor? 
All the Internal Revenue Code says 
on the subject is that "rentals or 
other payments required to be made 
as a condition to the continued use 
of property" are properly deductible 
business expenses. There is no spe
cific requirement in the statute that 
they be reasonable. But reasonable 
they must be- the courts have seen 
to that. The rental must bear a sen
sible relationship to the value of the 
property rented. For example, when 
the owner of substantially all of a 
corporation's stock leased a building 
for which he paid $50,000, to his cor
poration for $1500 per month-or 
$18,000 per year, a rate whereby the 
whole cost of the building would be 
returned in 34 months, the court 
thought it a little steep and allowed 
$700 per month as deductible rental 
expense to the corporation (Limer-
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ick's Inc. v. Commissioner, 7 T.C. 
1129; 165 F. (2) 483). 

The answer is, set your rental on a 
sensible basis. Make it as high as you 
can-but be ready to substantiate the 
amount if the Bureau of Internal Rev
enue complains. 

Salaries 
One of the first tax questions that 

will be met by a small closely held 
corporation whose stockholders are 
its major officers, is how much salary 
can be paid to those officers? The 
Internal Revenue Code-23(a)l permits 
the deduction as expenses of "a rea
sonable allowance for salaries or oth
er compensation for personal serv
ices actually rendered." 

In the case of small closely held 
corporations the Commissioner of In
ternal Revenue is vigilant to prevent 
the payment of dividends under the 
disguise of salaries. For the corpora
tion and its stockholders disallowed 
salaries are doubly taxed- when re
ceived by the employee, and, through 
inability to deduct as an expense, by 
the corporation. So the question is a 
very pertinent one in your considera
tion of whether you should do busi
ness as a corporation or a partner
ship. 

Wide Range 
I thought there might be a test of 

percentage of net earnings paid to 
officer stockholders; that perhaps I 
could find some percentage of net 
earnings or even gross earnings 
which it would be safe to pay as sal
aries or compensation to officer share
holders. But a spot check of the cases 
showed that courts- including the tax 
court-had allowed salaries in a very 
wide range. There was one case in
volving an abstract corporation where 
the Board of Tax Appeals allowed 
59% of net income to be paid to the 
3 shareholder officers. It was consid
erably less than the officers had been 
paid by the corporation. A major 
question in the case was how much 
of the earnings was due to return on 
capital investment and how much to 
the work of the officer-stockholders. 
You must bear in mind that you can't 
attribute all of your net earnings to 
the sagacity of your officer stockhold-

ers. The reason is that the courts are 
almost sure to attribute some of your 
earnings to the capital invested in 
your abstriict plant. 

There are, however, some tests you 
can make to determine reasonable 
compensation. 

These tests come out of the court 
decisions. They are not too accurate 
but if, in reliance on them you estab
lish your salary scales to officer 
shareholders, you can put up a first
class fight against a claim that you 
pay too much. 

Tests 

These tests are: 
a. The officer's qualification. 
b. The nature, extent and scope 

of the officer's work. 
c. The size and complexity of the 

business. 
d. The relationship of such salar

ies to gross and net income; (I 
already mentioned this and de
cided it is not too accurate a 
guide). 

e. General economic conditions
are times good or bad- is liv
ing expensive. 

f. Comparison of salaries to divi
dend distributions. 

g. Prevailing rate of compensa
tion for similar work in com
parable concerns. After look
ing at quite a few cases I 
think this is the most import
ant single test. I'm not sure 
how well it would work in the 
abstract business for usually 
there are not many such con
cerns in a single territory and 
frequently the ones there are 
have wholly different prob
lems. 

h. The salary policy respecting 
all employees. In other words, 
the boss can't keep all the 
gravy. 

i. Compensation paid in previous 
years to the officers. 

I have a strong suspicion that you 
know pretty well what would be rea
sonable pay for your stockholder offi
cers. And further that you can sub
stantiate your position by some or all 
of the above tests. If you think you 
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might be questioned, it is always wise 
-Be Prepared. 

The government is fully conscious 
of the fact that in a closely held cor
poration it is frequently profitable to 
the shareholders to keep the earnings 
in the corporation and not pay them 
out in dividends. If earnings go out in 
dividends there are two income taxes 
- one to the corporation and the sec
ond to the shareholder on his receipt 
of the dividend. 

Section 102 
As an obstacle to a corporation 

overdoing the retention of profits 
there is Section 102 of the Internal 
Revenue Code. This section enforces 
an additional surtax on corporations 
which, for the purpose of preventing 
the imposition of the surtax on their 
shareholders, permit earnings or pro
fits to accumulate instead of being 
distributed. The section only affects 
accumulations which are "beyond the 
reasonable needs of the business." 

The computation of this surtax
once it is determined that Section 102 
has been violated, is relatively sim
ple. From the total taxable income of 
the corporation there is deducted the 
income tax paid by the corporation 
plus dividends paid by the corpora
tion, and upon the balance the surtax 
is imposed at the rate of 27 %% on 
the first $100,000 and 38%% on all 
over $100,000. It is a dangerous 
chance for a corporation to take. 

The Commissioner of Internal Rev
enue determines that the surtax 
should be imposed and the burden is 
on the corporation to prove that it 
should not be assessed. There are 
certain situations in which the Bur
eau of Internal Revenue will consider 
imposition of the surtax. They are: 

a. Corporations which do not dis
tribute at least 70% of earn
ings as taxable dividends. 

b. Corporations with investments 
in securities or properties not 
related to their ordinary busi
ness occupations. 

c. C o r p o r a t i o n s which lend 
money to their shareholders. 

d. Closely he 1 d corporations 
which include all of the hypo-

thetical situations I have been 
talking about. 

e. Corporations with abnormally 
large amounts of cash or 
quick assets. 

Sound Business Reasons 
Now the presence of any or all of 

these facts do not necessarily imply 
that the tax will be levied. It merely 
means that explanations must be 
made. There are two types of an
swers:- First, that the purpose of the 
accumulation was not evasion of sur
taxes upon the shareholders. A typi
cal case of this was a bookkeeper's 
mistake. Another situation would 
probably be where there is no sub
stantial surtax saving to the share
holders. The second answer is that 
that accumulation was for a sound 
business reason. Here are a few such 
reasons- need of strong financial con
dition to survive vigorous competi
tion; need for extensive moderniza· 
tion; need for reserves for possible 
contingencies (but such possibility 
must be real); need of reserves for 
obsolescence and depreciation. There 
are others. But the reason must be 
real and demonstrable. The wise cor
poration keeps careful records to 
demonstrate the realty of its need to 
accumulate cash. Such records are in
valuable to meet the onslaught of the 
Commissioner seeking to impose the 
102 surtax. 

All corporations such as are here 
being discussed must keep Section 102 
in mind lest they get hit with the sur
tax. To be sure, there are possibly 
situations where it would be profit
able for the corporation and its share
holders to keep the earnings in the 
corporation and pay the surtax but 
such situations are not for us. 

Procedure 
I have been talking quite a bit 

about partners who decide it is to 
their advantage to carry on their bus
iness as a corporation. But what of 
the corporation with two or three 
shareholders which wants to operate 
as a partnership? How does it go 
about doing it? 

As you probably recall, partners 
may transfer their business to a cor
poration and receive stock in ex-
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change without incurring any tax li
ability by the transfer. 

The same is not true however when 
a corporation decides to become a 
partnership. There is always the prob
ability of one capital gains tax- and 
sometimes two. 

Two Taxes 
If a corporation sells all its assets 

and distributes the sale proceeds in 
liquidation, there may be two taxes. 
The corporation pays a capital gains 
tax of 25% on its profit on the sale. 
That profit is the difference between 
the sales price and the cost of the as
sets after proper adjustments of one 
kind or another. Then the sharehold
ers on receiving the liquidating divi
dend pay a capital gains tax also,
on the difference between what their 
stock cost them (after the adjust
ments which must be made) and the 
dividend. 

Capital Gain 
But an abstract corporation that 

decided to become a partnership prob
ably would distribute its assets direct
ly to its stockholders who would 
carry on the business, about as the 
corporation had been doing. In all 
likelihood that distribution of assets 
to the stockholders will be taxable to 
them as a capital gain. The gain for 
each shareholder would be calculated 
by figuring the difference between the 
fair market value of each sharehold
er's share of the distributed corpor
ate assets and the so-called basis of 
that shareholder's stock in the corpor
ation. Basis is an ordinary word, but 
when it crops up in income tax mat
ters it can become very complicated. 
For our purposes here, basis to the 
stockholder means what the stock 
cost him with additional deductions 
from or additions to such cost as 
should be made. 

Example 

gain of $10,000. B's s tock cost $25,000. 
He has a $25,000 capital gain. C came 
in late and paid $50,000 for his stock. 
He has no capital gain. 

I don't need to tell you that fair 
market value is a vague thing. What 
is the value of an abstract plant in 
Sycamore, Illinois on October 1, 1951? 
No one can say positively- but by 
figuring its cost less depreciation; the 
income it yields; what some one 
might pay for it, and other appraisal 
devices, you can come to some sort of 
idea. 

Cash distributed as a part of liq
uidating dividend is just like the rest 
of the assets- except there is no need 
to appraise it. You know what it is 
worth-at least theoretically. 

Good Will 
The real headache in figuring the 

taxable gain will be the valuation of 
good will. Now no one knows for sure 
just what good will is. The Bureau 
of Internal Revenue is likely to insist 
that if a corporation turns a going 
business over to a partnership, one of 
the assets the partnership will receive 
is good will- and it must be valued 
in figuring capital gain. 

The Bureau of Internal Revenue has 
a way of valuing good will. The Bur
eau will evaluate the tangible assets 
of the corporation; its building; its 
abstract plant; its furniture and fix
tures. The Bureau then figures what 
amount of net income such assets 
should produce. It then deducts the 
estimated income from those assets, 
from what the corporation actually 
earned. The result of such deduction, 
says the Bureau, is income from good 
will. To get the value of the good will, 
they just capitalize the result. Here is 
a rough example: 

A corporation's building, cash 
and other assets are valued at 
$100,000. $100,000 at 10% should 
yield $10,000. But the corporation 
earned $15,000, so $5,000 was 

Perhaps an example is in order. earned by our friend, good will. 
Assume a corporation distributes its Capitalized at 10%, 10 times 
assets of fair market value of $150,000 $5,000 makes $50,000 and at that 
among its three shareholders. Each of figure good will is appraised. 
the shareholders owns % of the stock 
so each gets $50,000 worth of assets. Unjust 
Shareholder A's stock cost him, after There is a lot of injustice in such 
adjustments, $40,000. He has a capital arbitrary methods of valuation. Your 
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extra income may come from a lot of 
things, such as your own popularity. 
You might be able to prove such 
facts, but it would not be easy. 

When you consider changing from 
a corporation to a partnership, don't 
neglect to include a valuation of good 
will in figuring the capital gains tax 
your shareholders will have to pay. 
Your business in nearly every case is 
an old, established honorable busi· 
ness. Your reputation is one of your 
great assets. But all of those things 
are elements of good will. Don't for
get them. 

Capital Gains 
There is a lot of confusion about 

the capital gains tax. Many people as
sume it is always 25%. It is for cor
porations and for individuals paying 
at the rate of 50% or over. But to 
calculate a capital gain tax you take 
one-half of the gain, add that to your 
regular income and pay your regular 
tax and surtax upon it. The most that 
ca~ be paid, however, is 50% of 50%, 
which amounts to 25% of the gain. 

If you are thinking of going from 
partnership to corporation, look over 
your affairs carefully. You may have 
some losses to offset. It may be ad
vantageous to spread the liquidation 
over a period of time- by taking only 
part each year. 

Before passing on from the ques
tion of the taxes involved in convert
ing from a corporation to a partner
ship, one more thing should be men
tioned. In 1950, Congress, out of com
passion for closely held corporations 
which want to continue the business 
in non-corporate form, enacted Sec
tion 112(b) 7 of the Internal Revenue 
Code. The Revenue Act of 1951 has 
re-enacted this section. Corporations 
wishing to liquidate and continue bus
iness in non-corporate form, by fol
lowing the intricate provisions of this 
section, may in some cases save or 
postpone taxes. But there are a num
ber of conditions. 

Conditions 
The first condition is that the liqui

dation must be completed in one cal
endar month in the years 1951 and 
1952. 

The second condition is that taxpay-

ers- or, in other words- shareholders 
of the liquidating corporation must 
elect in a writing filed with the Bur
eau of Internal Revenue, to come 
within it. 

There are some other conditions re
lating to corporate holders of shares 
in the liquidating corporation which 
I pass over here as not applicable to 
your typical situation. In your cases, 
where you have a corporation, the 
shareholders are probably individuals. 

Advantages 
Now for the meat- what are the 

advantages in this method of shifting 
from a corporation to a partnership? 
In certain cases no capital gains tax 
would be paid at the time of the liq
uidation. But they would only be post
poned. When the individuals who got 
the corporate property, later sell, 
their capital gain would be figured on 
their cost of their stock in the cor
poration. 

But 
But there are two flies in the oint

ment for many situations. The first is 
that if among the assets distributed 
by the corporation there are accumu
lated earnings of the corporation in
cluded in the liquidation, each share
holder must pay regular income taxes 
on his share of such earnings. This 
must be distinguished from apprecia
tion in value of assets. It is accumu
lated earnings only. 

The second fly in the ointment is 
that if cash and securities are includ
ed among the assets distributed by 
the corporation, each shareholder 
must pay a capital gains tax on his 
share of such cash or securities when 
he gets them. I won't go into how this 
is calculated. 

I probably have over-simplified this 
Section 112 (b) 7 liquidation proce
dure. But if you think it might be 
useful, sharpen your pencil, call in 
your lawyer and be very sure it will 
benefit you before you decide to fol
low it. 

Examples 
Each of you has a set of mimeo

graphed examples. There are a total 
of twelve situations, three for each of 
four types of ownership. I couldn't 
work out a magic formula by which 
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you could decide whether you should 
be a corporation or partnership, but I 
hope that among these examples 
there is one which is close enough to 
each business represented here, that 
it will be of some value. These calcu
lations were made on the basis of the 
Revenue Act of 1950. To bring them 
up to date, figure the corporation tax 
at 30% and add an additional 11 *% 

to the individual taxes. However, the 
essential difference will remain about 
the same. 

Maybe all I have done is to add to 
the confusion already present in a 
complex situation. But even that has 
its compensations. It might prompt 
you to see your lawyers before you 
act. If I leave only that suggestion, 
my efforts are not wholly futile. 
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As a Partners hip 
A 's Tax on 'h of Net .. . 
B's Tax on 'h of Net ..... .. . 

Total Tax as Partnership 

As a Corporation 
Total Income 

Le ss A 's Sa lary 
Less B's Sa lary 

.. $10 ,000 
I 0,000 

Taxable Corporate Income 
Co rpo rate Tax at 2 5 % 

A's Income 
Salary 
Dividend 
Total 

················· ······ ..... $1 0,000 
I ,500 

.......... $11 ,500 

A's TAX ..................... . 

B's Income 
Salary ....... . 
Dividend 
Total 

B's TAX 

................. $1 0,000 
I ,500 

................... $11,500 

TOTAL TAX AS CORPORATION
Corporate . plus A, plus B. 

ANNUAL SAVING-PARTNERSHIP 
OVER CORPORATION ............. . 

EXAMPLE I 

2-MAN BUSINESS-A AND B EQUAL SHARES 

$25,000 
Net Per Year 

$2,278.00 
2,982 .00 

$25,000 

20 ,000 
$ 5,000 

$5,260.00 

$1,250.00 

$2,018 .00 

$2,606.00 

$5 ,874.00 

$ 614 .00 

$1 ,438.00 
1,810 .00 

$8 ,000 
8,000 

$8 ,000 
500 

$8,500 

$8 ,000 
500 

$8 ,500 

$18,000 
Net Per Year 

$3 ,248 .00 

$18,000 

16,000 
$ 2,000 

$ 500.00 

$1 ,339.00 

$1 ,675 .00 

$3,514.00 

$ 266.00 

OTE: In computing A 's Tax it is assumed that he is marrjed no other dependems, JOint return-standard deduction: 
B--single, no dependents-standard deduction . 

$ 844.00 
1,048 .00 

$5,000 
5,000 

$5,000 
500 

$5,500 

$5 ,000 
500 

$5,500 

$12,000 
Net Per Year 

$1,892 .00 

$12 ,000 

I 0,0 00 
$ 2,000 

$ 500.00 

$ 750 .00 

$ 93 1.00 

$2 , 181.00 

$ 289.00 



EXAMPLE II 

"A" -SOLE PROPRIETOR 

$18,000 $25,000 
Net Per Year Net Per Year 

AS PROPRIETORSHIP 
A's Income: 

From Business .. 
Other ... 

. . . . $25,000.00 

Total 
I 0,000.00 

................ $35,000.00 

*A's TAX . 

AS A CORPORATION 
Corcorate !ncome 

o"educt : 
........... $25 ,000.00 

A's Salary ............ . ...................................... . I 0,000 .00 
Interest on Mort gage 

!owned by " A" l. ... 
Plant Rental !owned by "A") 

Taxable Corporate Income ...... . 
CORPORATE TAX . 

A's Income: 

2,500.00 
3,600.00 

.. $ 8,900 .00 

Salary 
Interest 
Plant Rental 

......................... $1 0,000.00 

Dividend ........................ ........................... . 
Other .... 

2,500 .00 
3 ,600.00 
3,000.00 

I 0,000.00 

A's Taxable Income .. ........... $29 , 100.00 

A's TAX ............................. . 

TOTAL-CORPORATION, PLUS A .. 

SAVING-PROPRIETORSHIp 
CORPORATION 

$10,800 .00 

$ 2,225.00 

$ 8,047.00 

$10,272.00 

$ 528.00 

*' A is married ; no other dependents; joint return ; standard deduccion . 

$18 ,000.00 

$18,000.00 

$3 .860 .00 

$18 ,000.00 

I 0 ,000.00 

$ 8,000.00 
$2 ,000.00 

$10,000.00 

2,500.00 

$12 ,500.00 

$2 ,278 .00 

$4,278.00 

$ 418 .00 

$12,000 
Net Per Year 

$12 ,000.00 

15,000.00 
$27 ,000.00 

$7,144.00 

$12 ,000.00 

5,000.00 

I ,000.00 

$ 6,000.00 
$1 ,500 .00 

$ 5,000.00 
I ,000.00 

I ,500.00 
15 ,000.00 

$22 ,500 .00 

$5 ,394.00 

$6,894 .00 

$ 250.00 



EXAMPLE III 
2-MAN BUSINESS- A OWNS 70% - B OWNS 30% 

$25,000 $1 8,000 
Net Per Year Net Per Year 

AS A PARTNERSHIP 
A's Income : 

From Partnership ( 70 %) 
Other 
Total 

*A's TAX . 
B's Income: 

From Partnership 
*B's TAX ........ . 

TOTAL PARTNERSHIP TAX 
AS A CORPORATION 

Corporate Income 
Deduct: 

A 's Salary 
B's Salary 
Interest on Mortgage 

(owned by A) .... 
Taxable Co roorate Incom e .... 
CORPORATE TAX 

A's Income: 
Salary 
In terest 
Dividend ( 70% of $1500) 
Other 

A's Total Income .. 
*A's TAX .... 

B' s !ncome: 

$17,500.00 
I 0 ,000 .00 

$27,500.00 

$ 7,500 .00 

$25,000.00 

$10 ,000 .00 
8,000 .00 

2,500.00 
$ 4 ,500.00 

........ $10,000.00 
2,500.00 
I ,050 .00 

I 0,000.00 
$23,550.00 

Salary .......... $ 8 ,000.00 
Dividend (30% of $1500) 450.00 

B's Tota l Income .. .. ..... $ 8,450 .00 
*B's TAX 

TOTAL T.A.X AS CORPORATION
( Cor po ration, pi us A, pi us 8) 

SAVING-CORPORATION OVER 
PARTNERSHIP 

SAVING TO A 

$10 ,681 .00 

$ 877 .00 
$1 I ,558.00 

$ 1,125.00 

$ 8,352.00 

$ 1,065.10 

$10 ,542 . 10 

$ 1,015.90 
$ 1,541.50 

$1 2,600.00 
7,000 .00 

$19 ,600.00 

$ 5,400.00 

$18 ,000.00 

$ 7,500.00 
6,000 .00 

I ,650.00 
$ 2,850 .00 

$ 7,500 .00 
I ,650.00 

7,000.00 
$16,150.00 

$ 6,000.00 

$ 6,000.00 

$6,200.00 

$ 492.00 
$6,692 .00 

$ 712.50 

$4,518.50 

$ 600.00 

$5 ,83 1.00 

$ 861.00 
$1,182.75 

*NOTE: A is si ng le; standard ded uction. B is married; 2 o ther dependents; joint return; standard deduction. 

$12,000 
Net Per Year 

$ 8,400.00 
5,000.00 

$13,400.00 

$ 3,600.00 

$12,000.00 

$ 7,000.00 
4,000.00 

$ I ,000 .00 

$ 7,000 .00 

5,000.00 
$12,000.00 

$ 4,000.00 

f 4 ,000 .00 

$3,324.00 

$ 168.00 
$3,492.00 

$ 250.00 

$2,792.00 

$ 240.00 

$3,282.00 

$ 210 .00 
$ 357.00 



AS A PARTNERSHIP 

A ' s Income: 

From Business 

Other ....... . 

Total A ' s Income 

*A's TAX ..... . 

s·s !ncome: 

From Business 

Other .......... . 

Tot al B's Income .... 

·•*B's TAX 

C ' s Income 

From Business 

Other 

Total C's Income 

***C's TAX 

TOTAL PARTNERSHIP TAX .. 

EXAMPLE IV 

3-MAN BUSINESS-A, BAND C EQUAL SHARES 

$24,000 
Net Per Year 

. . ...... $ 8,000.00 
..... . . 2,000 .00 
............... $1 0 ,000 .00 

...... $ 8,000 .00 

····················· 4 ,000 .00 
............... $12,000.00 

.................. $ 8,000 .00 

......... $ 8,000 .00 

$ 2,096.00 

$ 2 , 148.00 

$ 976.00 

$ 5,220 .00 

$18,000 
Net Per Year 

$ 6,000.00 
I ,500.00 

$ 7,500 .00 

$1,405.00 

$ 6,000.00 
4,000.00 

$10,000.00 
$1 ,636.00 

$ 6,000 .00 

$ 6,000 .00 
$ 600.00 

$3 ,641.00 

$12,000 
Net Per Year 

$ 4,000.00 
I ,200.00 

$ 5,200 .00 

$ 860 .80 

$ 4,000 .00 
4,000 .00 

$ 8,000.00 
$1,240.00 

$ 4,000 .00 

$ 4,000.00 
$ 240.00 

$2,340.80 



EXAMPLE IV (Continued) 

3-MAN BUSINESS - A, B, AND C EQUAL SHARES 

24,000 
Net Per Year 

AS A CORPORATION 
Corporate I nco me :......... .. ..................... $24,000 .00 

Deduct Salares 17,000.00 
Ta xabl e Corporate Income .$ 7,000 .00 
CORPORATE TAX . 

A's Income : 
Salary ............................................................... $ 6,000.00 

I ,000.00 
2,000.00 

Divide nd 
Oth e r 
Tot al 

A's TAX ..... 

B's Income : 
Salary 
Divid end 
Other . 
Tot al 

B's TAX 

C's Income: 
Salary .... 
Dividend 
Other 
Total 

C 's TAX 

....................... $ 9 ,000 .00 

.......... $ 5,000.00 
I ,000 .00 

. .. . .............................. 4 ,000.00 
........................... $I 0 ,000.00 

. . ..$ 6,000.00 
I ,000 .00 

.. $ 7,000.00 

TOTAL CORPORATION-Plus A, 
8 and C ................ .. 

SAVING-PARTNERSHIP 

$ I ,750.00 

$ 1,810 .00 

$ I ,636 .00 

$ 780 .00 

$ 5,976.00 
$ 756.00 

$18,000 
Net Per Year 

$18 ,000.00 
15,000.00 

$ 3,000.00 

$ 5,000.00 
400.00 

I ,500.00 
$ 6,900.00 

$ 4 ,000 .00 
400 ,00 

4 ,000.00 
$ 8,400 .00 

$ 6,000.00 
400.00 

$ 6,400.00 

$ 750.00 

$1 ,258 .60 

$1 ,319.20 

$ 672 .00 

$3 ,999.80 
$ 358.80 

$12,000 
Net Per Year 

$12,000 .00 
I 0,000 .00 

$ 2,000 .00 

$ 3,500.00 

I ,200.00 
$ 4 ,700.00 

$ 3,000.00 

4 ,000.00 
$ 7,000.00 

$ 3,500.00 

$ 3,500.00 

$ 500 .00 

$ 758 .60 

. 
$1 ,042 .00 

$ 150.00 

$2 ,450.60 
$ I 09.80 

*A-Single; no dependents; standard deducti on . **B-married ; no other depend ents; jo int retu rn ; standard deducti on . ***C-ma rried; 2 other dependents; 
joint return ; standard deduction. 



Abstracters Liability Insurance and Bond Coverage 

Report of Committee 

AL SOUCHERA Y, JR. 
Presiderli, St. Paul Abstract & Title Guarantee Co ., St. Paul, Minnesota 

At the mid-year convention of the 
American Title Association, the ab
stracters' liability insurance and bond 
coverage committee made its report. 

It was surprising to see the interest 
expressed, and the number of ab
stracters who did not know they 
could buy protection, either from 
Lloyds of London, or from a domestic 
insurance company. On the other 
hand, a large number of our members 
do carry policies, but in many in
stances, had some reservations as to 
the extent of their protection. Several 
felt that premiums being asked for 
this type of coverage were out of line 
for the hazard being insured. In view 
of this situation, the committee was 
prompted to send out a qu·estionnaire 
to determine the percentage of our 
members carrying policies and to ob
tain other information useful to the 
committee in the pursuit of its assign
ment. 

Problems 
All of us know something about in

surance in a general way, but we are 
too busy in our own field to be cogni
zant of the many problems and ob
stacles that an insurance company 
has, before it undertakes to write a 
particular coverage. Framing the 
terms of the contract is one problem; 
fixing a fair rate is another. Two 
things definitely affect rates; first, the 
spread of the risk; second, the num
ber of claims resulting in losses. It is 
not hard to understand that if only 
1000 policies are written, and if 100 
losses develop, the insurance com
pany's experience on a percentage 
basis would be higher than it would 
be if 1500 policies had been written, 
with 125 losses resulting, provided all 
the losses were confined with the 
same average. It is therefore very es
sential that we do everything possible 
to encourage all of our abstracters to 
carry policies. 

I know all of you will be interested 

in seeing the recap of the answers 
received to the questionnaire, as well 
as the committee's comments. It is 
hoped that "Title News" will carry 
this report in one of its future issues, 
so I will not go into this phase of our 
report at this time. 

Examples 
Surely our findings did not reflect a 

very healthy condition. It may be 
that your errors have been very few 
and far between, and that the price 
you have · had to pay for your errors 
has been very small; on the other 
hand, can you afford to jeopardize 
your business by exposing it to a loss 
that might wipe you out of the title 
profession, any more than you can 
disregard the necessity of carrying a 
liability and property damage policy 
on your automobile, or fire and wind
storm insurance on your home? 

Something must be wrong. Either 
we of the American Title Association 
have not made it known to you that 
you can buy protection, or the insur
ance company has not done its selling 
job. After reading the replies to our 
inquiry, I am convinced that the fault 
is due to a combination of both of 
these elements. Many members felt 
that the rates were excessive, and 
that they could not afford this pro
tection; some did not know that the 
insurance was available. In one in
stance, an abstracter reported that he 
represented the St. Paul Mercury In
demnity Company and did not know 
that the company wrote this cover
age. 

In the State of Minnesota, which 
happens to be my home state, as well 
as the location of the home office of 
the St. Paul Mercury Indemnity 
Company, there is, with few excep
tions, only one abstracter to a coun
ty, and there are eighty-seven coun
ties. We have thirty-eight American 
Title Association members, and of the 
thirty-eight members, fourteen re-
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plied to our inquiry; eleven carry in
surance; seven with St. Paul Mercury 
Indemnity Company, and four with 
Lloyds of London. 

Might Be Universal 
I believe you all appreciate that 

this is a very poor showing, because 
with good salesmanship on the part 
of the insurance agents, it would not 
be too difficult to place abstracters' 
liability insurance in practically every 
office. This condition seems to prevail 
in almost all of our abstract states. 

We have given a copy of the recap 
of these questionnaires, to the offi
cers of the St. Paul Mercury In
demnity Company, and in August, I 
conferred with them, endeavoring to 
obtain their reactions to the report, 
as well as to secure some definite 
statements concerning what they pro
pose to do to promote their business, 
and to adjust rates. 

Promotion of the Business 
These company officials realize that 

there is plenty of room for improve
ment. They expressed a desire to give 
abstracters' liability policies another 
shot in the arm. They proposed to 
bulletin their field men and agents 
again, and in addition, expressed a 
desire to run an advertisement in 
"Title News", to get their story over 
to our members. 

Term of Policy 
The St. Paul Mercury Indemnity 

Company writes abstracters' liability 
insurance on an annual basis, as well 
as on a 3-year term basis. When a 3-
year policy is purchased, the term 
rate is 2lh times the annual rate. 
There is no penalty in the coverage 
of a term policy, as against an annual 
policy, should a loss occur. 

Protection of Policy 
Under the terms of the policy, the 

company is not liable for an amount 
in excess of limits of the coverage in 
any one policy year. Term policies 
are considered to be 3 annual policies. 
To explain this protection; if you 
carry a $100,000 policy, you can have 
several losses during the year; how
ever, each loss reduces your protec
tion by the amount of such loss. If 

you have a $25,000 loss, your protec
tion is reduced to $75,000, unless you 
pay an additional premium to rein
state the full coverage of the policy. 
When you have a term policy, the 
full limit of the coverage is rein
stated upon the start of the second 
and third years, without the pay
ment of an additional premium. 

Should you have a loss under a 
term policy in any one year, and 
should you desire to reinstate the full 
coverage, an additional premium 
ba ed on the annual rate is required. 

Settlement of Claims 
The St. Paul Mercury Indemnity 

Company is authorized to operate in 
every state, and it does so through 
authorized agents. Adjustments on 
losses are handled by the company's 
claim department, through its closest 
representative. Not one of us is far 
enough away to encounter any delay. 
An abstracters' liability policy is 
classified as a casualty risk, and of 
cour e, insurance companies are al
ways against permitting the settle
ment of losses by the assured, for 
fear he may overlook closing the 
door, resulting in additional loss made 
on the same claim. In this respect, 
the St. Paul Mercury Indemnity Com
pany realizes that our business is a 
little different from most casualty 
risks, our claims usually representing 
a fixed amount. When time is of ut
most importance in paying a claim, 
special treatment can usually be ar
ranged for with the local agent of 
the insurance company. 

Rates 
Under the insurance laws of our 

states, insurance companies such as 
the St. Paul Mercury Indemnity Com
pany are required to file their rates 
with the insurance commissioners of 
each state. Once this rate has been 
filed, it is impossible to make any de
viation therefrom. There are other 
insurance companies, such as Lloyds 
of London, which do not have to file 
their rates. Under these conditions, 
companies not bound by a filed rate 
can find numerous ways to grant spe
cial concessions that may tend to re
duce the rate. 
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The base rates of the St. Paul Mer· 
cury Indemnity Company are pre
mised on a deductible policy. When 
full coverage is requested, or a de
ductible different than the base rate, 
premiums are adjusted accordingly. 

To secure an abstracters' liability 
policy, the abstracter must answer a 
questionnaire. One of the questions 
concerns the number of employees 
the abstracter has, and their specific 
classifications. It is felt that we have 
not been too careful in analyzing our 
employees. Only those employees who 
are directly responsible for compiling 
abstracts and the allied certificates, 
that might lead to possible error re
sulting in a claim, should be placed 
under this classification. All other 
employees should be placed in a sep
arate classification, as they have no 
bearing in making up the overall 
rate. 

At the present time, the St. Paul 
Mercury Indemnity Company has had 
21h years experience, and the officers 
of the company report that it has 
been satisfactory. In January, 1952, 
they will have had 3 years experience. 
Taking into consideration the com
pany's promotion campaign, as well 
as such assistance we can give in sell
ing the idea of abstracters' liability 
insurance to our members, there 
seems to be little doubt that some 
rate adjustments may be forthcom
ing after January, 1952. 

Conflict of Policies 
The correspondence received by the 

abstracters' liability insurance com
mittee reflects some concern over the 
conflict between an abstracters' liabil
ity policy and a lawyers' error and 
omissions policy. Both types of poli
cies are issued by the St. Paul Mer
cury Indemnity Company. In the ab
stracters' liability policy there is ex
cluded coverage against losses occur
ring on opinions of title, whereas the 
lawyers' omissions and error policy 
protects this hazard. 

In a great many instances, abstract
ers or abstract companies have ag
ency agreements with title insurance 
companies. Frequently the abstracter 
or abstract company issues the title 
insurance policy, based on their opin-

ion of title. It would seem to me that 
this is a dangerous practice, because 
the abstracters' liability policy would 
not cover any opinion losses, and ab· 
stracters and abstract companies, as 
such, could not obtain the lawyers' 
omissions and error policy. It would 
be far better if the abstracter, being 
also an attorney, issued his opinions 
on titles over his signature as an at
torney. In this way he may carry 
both forms of coverage without any 
conflict. 

It has been a real pleasure for me 
to work on this committee. I hope we 
have done something that will benefit 
our association, either this year, or 
in the years to come. We highly 
recommend that future committees 
carry on actively to promote among 
our membership, a campaign that 
will result in the best possible rates, 
with the broadest type of coverage. 

I want to thank all of the mem
bers of my committee for their help, 
which has added much to my pleasure 
in serving. 

* * * 
Following is a copy of the recap 

of the questionnaire sent to American 
Title Association members, regarding 
abstracters' liability insurance. Twen
ty-nine of the forty-eight states re
plied, and of these twenty-nine states, 
six handle the bulk of title evidence 
on a title insurance basis. The same 
can be said of the remaining nineteen 
states who did not reply. 

In the twenty-nine states who re
plied, there are 1994 American Title 
Association members; we had 546 re
plies, making 27.38%. 

Eliminating the title insurance 
states, of which are six, there are 
1646 members; we had 520 replies, 
making 31.59%. 

This would not appear to be a very 
good showing on our part; however, 
the figures do reflect some valuable 
information. 

Of the answers from the twenty
nine states, 375 carry policies and 
seventeen do not. The St. Paul Mer
cury Indemnity Company has 168 
policies, Lloyds of London, 204 poli
cies. Three members failed to answer 
this question. 

Judging from the replies received, 
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there are many abstracters who want 
to know about this type of insurance. 
One abstracter stated that he repre
sented the St. Paul Mercury Indem
nity Company and did not know the 
company was writing this type of in
surance. 

One member ques tioned the advis
ability of buying this insurance on a 
term basis, because he felt the cover
age was reduced on any losses which 
would require buying additional in· 

urance. The St. Paul Mercury In· 
demnity Company tates its coverage 
is not reduced by the payment of 
losses. 

A number of the members who re
plied stated that they felt rates were 
excessive. A few members wanted to 
know what should be done about no
tifying the company in the event of a 
claim which occurs within the deduct
ible on the policy. 

A few members still think we 
should form our own company. 

Commenting by State 
Alabama-This state made the best 

showing; almost 100% replied, with 
50 % of our members carrying poli
cies, all in St. Paul Mercury Indem
nity Company. 

Arkansas- With 66 members, de
veloped 21 replies, or 32%. Nine carry 
St. Paul Mercury Indemnity Company 
policies, 9 carry Lloyds of London pol
icies. Only 2 carry on a term basis. 
As to the remaining 68% who did not 
reply, nothing can be· said. 

California-A title insurance state, 
having 100 members, 6 replying. Five 
carry policies, all in Lloyds of Lon
don. 

Colorado--With 65 members, de
veloped 25 replies, for 38%. Twenty
four carry insurance, 22 in St. Paul, 
2 in Lloyds of London, 6 on a term 
basis. One member stated he would 
carry insurance in an American com
pany if he had information. 

Flot·ida-With 67 members; 22 re
plies, 33%. Twelve carry insurance; 
5 in St. Paul, 7 in Lloyds of London. 
Several are interested in learning 
about the coverage. 

"Title News" Is Valuable 
To you and all other members only in the proportion it is used 

by you and ocher members. Use irs columns: 

1. When you have a problem, send it co National Headquarters, 
3608 Guardian Building, Detroit 26, Mich. If we don't have the 
answer, we invariably can secure data on the subject by means of a 
bulletin. The responses always furnish excellent material for the col
umns of "Title News." 

2. Don't hide your light under the W. K. bushel. When you 
deliver an address on any subject relating co our profession, or on che 
Law of Real Property, send a copy co National Headquarters. These 
manuscripts make excellent copy for 'Title News." 

You Can Make "Title Ne1v/) More Valuable 

[215] 



Idah0-42 members; 11 replied, 
29%. Eight carry insurance in St. 
Paul, 7 in Lloyds of London. One 
member stated that he represents St. 
Paul Mercury Company and did not 
know they offered this coverage. 

Illinois-82 members ; 33 replies, 
40%. Only 18 carry insurance, 8 in 
St. Paul, 10 in Lloyds of London. 
Many are interested in additional in
formation on an American Company, 
at more reasonable rates. 

Iowa-140 Members; 53 replied, 
38%. Forty-seven carry insurance; 21 
in St. Paul, 26 in Lloyds of London. 
There are very few term policies. 
One member complained that it took 
3 months time for Lloyds of London 
to settle a claim. 

Indiana-69 members ; 24 replied, 
35%. Nineteen carry insurance; 8 in 
St. Paul, 11 in Lloyds of London. 

Kansas- 165 members; 41 replied, 
24%. Nineteen carry insurance; 14 in 
St. Paul, 5 in Lloyds of London; one 
member stated that premiums are too 
high. Another member, that St. Paul 
Mercury Indemnity Company's prem
iums are higher than those of Lloyds 
of London. 

Michigan- 59 members; 17 replied, 
30%. Eleven carry insurance ; 5 at St. 
Paul, 6 at Lloyds of London. One 
member said more credit in rates 
should be given on deductible policies. 

Minnesota-38 members; 14 re
plies, 40%. Eleven carry insurance 
policies, 7 in St. Paul, 4 in Lloyds of 
London. 

Missouri- 112 members; 34 replies, 
30%. Twenty carry policies, 11 in St. 
Paul, 9 in Lloyds of London. 

Nebraska-107 members ; 38 replies, 
35%. Thirty carry insurance; 10 in 
St. Paul, 20 in Lloyds of London. 

New Jersey- 15 members ; 2 re
plies, 14%. New Jersey is a title in
surance state. 

New Mexico--31 members; 13 re
plies, 42%. Eleven policies are car
ried; 5 in St. Paul, 6 in Lloyds of 
London. 

New York- 54 members ; 2 replies, 
4%. New York is a title insurance 
state. 

plies, 41%. Seventeen carry insur
ance; 4 in St. Paul, 13 at Lloyds of 
London. 

Ohia-74 members; 1 reply. 
Oklahoma-94 members; 31 replies, 

33%. 22 policies are carried; 14 in St. 
Paul, 6 at Lloyds of London. Two oth
ers-?- . 

Oregon- 51 members ; 8 replies, 
18%. Two policies are carried at 
Lloyds of London. Also a title insur
ance state. 

South Dakota-69 members; 22 re
plies, 43%. Eighteen policies carried; 
5 in St. Paul, 13 at Lloyds of London. 

Tennessee- 11 members; 1 reply. 
Texas- 217 members; 42 replies, 

20%. Sixteen policies; 5 in St. Paul, 
11 at Lloyds of London. One member 
states that St. Paul Mercury Indem
nity Company's rates are excessive. 

Utah- 12 members; 7 replies, 59%. 
1 Lloyds of London policy. Several 
desire information. 

Washington- 54 members; 6 re
plies, 1 policy carried. Washington 
is a title insurance state. 

Wisconsin- 70 members; 27 replies, 
31%. Twenty-one policies, 9 in St. 
Paul, and 12 at Lloyds of London. 

Wyoming- 22 members; 8 replies, 
37%. 7 policies, all at Lloyds of Lon· 
don. 

It would seem reasonable to ex
pect that the insurance company 
through its agents explain abstract
ers' liability insurance to the ab
stracter, thus developing considerable 
new business, all of which should 
tend to reduce rates. 

Questions to Be Answered By the 
Insurance Company 

1. Rates: 
a. When may we expect a reduc

tion? 
b. Should deductible coverage be 

given a better rate? 
c. Would a closer classification of 

employees produce a lower rate? 
2. Does coverage reduce if a loss is 

paid, requiring an additional pre
mium to bring the policy up to 
face value? 

North Dakota-46 members; 19 re- 3. 
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attorney error and omissions pol
icy and an abstracters' liability 
policy where an employee of the 
abstracter personally might issue 
an opinion to a title insurance 
company based on an abstract 
made by his company? Is there a 
difference where this opinion 
might be issued by the abstract 

company to the title insurance 
company? 

4. What arrangements can be made 
to permit abstracters to make set
tlements of losses within the de
ductible amounts without first no
tifying the company? Can an en
dorsement be attached to the pol
icy? 

THE AMERICAN TITLE ASSOCIATION 
Re: Abstracters' Liability Insurance Questionnaire 

No. No. interested 
N o. of No. reply- carey- No. in Sr. Number Number No. in in secur· 
A.T.A. ing co ing liab. Paul Mer- annual rerm Lloyds of ing liab. 

Scare members Qsrn ' re Ins. cury Indem. policies policies London insurance 

Alabama 6 
Arkansas 66 

California .............................. 1 00 
Colorado 65 

Florida 

Idaho 

Illinois 

............... . 67 
42 
82 

Indiana ......................... 69 
Iowa .................................... 140 

Kansas ............................... .... I 65 

Michigan ...................... 59 
Minnesota 38 

Missouri ................................. 112 
Montana 56 

Nebraska ................... 1 07 

New Jersey 

New Mexico . 

New York 

15 

31 
54 

*North Dakota . 46 

Ohio 74 
*Oklahoma 94 

Oregon 51 

South Dakota 69 

Tennessee .............................. I I 

Texas ........................ 217 

Utah 

Washington 

Wisconsin 

Wyoming ... 

12 
54 
70 

22 

5 
21 

6 

25 
22 
II 

33 

24 
53 
41 

17 
14 

34 

12 
38 

2 

13 
2 

19 
I 

31 
9 

22 

42 
7 

6 
27 

8 

3 

20 
5 

24 
12 
8 

18 

19 
47 
19 
II 
II 

20 
8 

30 
2 

II 
2 

17 
0 

22 
2 

18 

0 
16 

21 
7 

3 

9 

0 

22 
5 

8 

8 

21 

14 

5 

7 

II 
0 

10 
2 
5 
0 

4 

0 

14 

0 

5 
0 
5 

0 
0 
9 
0 

16 
2 

14 

9 

12 

14 

36 
18 
10 

6 

15 

8 

24 
2 

10 

2 
14 

0 

17 
2 

15 

0 

16 

20 
7 

0 

2 

10 
2 
4 

II 

3 

6 

0 

5 

3 

0 

3 
0 

0 
0 

I 

0 

2 
0 
I 

0 

0 

0 

0 

0 

0 

0 
II 

5 
2 
7 
7 

10 
II 
26 

5 
6 

4 
9 

8 

20 
0 
6 
2 

12 
0 

6 
2 

13 
0 

II 

I 

12 

7 

Total No, A.T.A, members in states reported above ............................ 1994 
Total No. of replies to questionnaire ........ ....................... 546 

I 
0 

10 
2 

13 
4 

5 
21 

5 
2 

12 

2 
6 
0 

2 
0 

2 
I 

7 

0 

19 
6 

4 

5 

% of replies to total members in states reported above. 27.38% 
Total No. carrying abstracters' liability policies... 375 
Total No. carrying policies in St. Paul .............................. 168 
Total No. of annual policies carried ....... ................. ... . .... ................. 297 
Total No. of term policies carried ........................................ 55 
Total No. carrying policies in Lloyds of London 204 

*One member reported carrying abstracters ' Jiabilicy insurance, but with neither tbe St. Paul company, 
nor Lloyds of London. 
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Wage Control Records 

JAMES P. WATLINGTON 
Allomey and Mg1·., Texarkana Title & Trust Co., Texarkana, Texas 

I know that it is good practice and 
good form for a speaker to tell at 
least two good stories before he gets 
into his subject. They consume time. 
which is good for most speakers, and 
it relaxes the audience and gets them 
into a jovial frame of mind, which 
is helpful. I could probably clean 
up a couple of good stories that would 
do to tell this company, but the time 
is short and I would like, with your 
indulgence, to use my allotted time 
in making this report with the hope 
that it will help someone avoid the 
experience that we had with the 
Wage and Hour Division of the De· 
partment of Labor. 

I started to say, This Is The Voice 
of Experience. Most certainly, I am 
not the VOICE. It would probably 
be more descriptive to say THE 
THING. 

Long In Business 
But, I do have a story to tell, a 

story of a small title company that 
was organized in 1882 and through 
fire, floods, panics and depressions 
has opened its doors for business 
every work day since that time. The 
reason it could open its doors was 
because it produced and is producing 
an item that is essential to the eco
nomic structure of the community. 
It enjoys, as your company enjoys, 
the confidence of the community built 
up over a period of years by men of 
intestional fortitude, who were will
ing to risk their time, judgment and 
money, in building a business known 
for its fair dealings with everyone, 
including its employees. 

G. I. Program 
After World War II, we realized 

that those of us in the office had all 
been there several years, in fact the 
janitor has carried the keys to the 
building for twenty-seven years, and 
some of us have been there longer 
than that. It was our thought that 
we should get some young and new 
blood into the organization. Under 
the G.I. Bill, and particularly under 
Public Law 16, it was possible to 

enter into a contract with the Vet
erans Administration where you 
would agree to take a disabled vet
eran into your organization and give 
him on-the-job-training. You are fa
miliar with the program, I am sure. 
You pay part of the salary of the 
trainee and the Veterans Administra
tion pays a part; the Administration 
paying less each quarter and you 
paying more until at the end of the 
four-year training period you are pay
ing all of the salary. 

Complications 
This seemed to us a workable pro

gram. It would enable a disabled 
veteran to rehabilitate himself, in a 
field that is not crowded, and would 
enable the small business to educate 
and train the employees and not have 
to bear the whole expense of the 
training period. For us, this worked 
well. We had one young man to com
plete the training period. We were 
satisfied and he was satisfied, so we 
decided to take on another veteran 
under the same program. This we 
did. Things were working smoothly 
until Congress (those gentlemen who 
spend their lives in Washington, so 
that they may spend our money), 
saw fit to raise the minimum wage 
to 75c per hour. The wage schedule 
under which our trainee was work
ing had not quite reached that figure. 
We immediately took the matter up 
with the training officer of the Vet
erans Administration. It was his in
terpretation that in as much as we 
had a contract with the Administra
tion as to what we would pay, that 
this increase did not affect us. How
ever, in checking several bulletins on 
the matter, we learned that there was 
a provision in the law that where you 
were paying a trainee less than the 
minimum of 75c per hour, you could 
obtain a Learner's Certificate, which 
would exempt you from paying the 
minimum wage. We asked the Vet
erans Administration for such a Cer
tificate and were advised that they 
had never heard of it, but that they 
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would take it up with the regional 
office. After weeks and weeks, we 
got a report from the regional office 
that this was new to them and they 
has asked Washington for instruc· 
tions. After several more weeks we 
were advised that since ninety days 
had elapsed, the Veterans Adminis· 
tration could not issue such a Certifi· 
cate, and that it would have to come 
from the Department of Labor and 
there is where we made the big' mis· 
take. We wrote the Department of 
Labor and asked for the Learner's 
certificate. 

We Are Inspected 
In due time, an affable gentleman 

with a large brief case came in the 
office one morning and announced in 
a loud and friendly voice that he was 
from the Department of Labor, Wage 
and Hour Division, and had come 
over to help us out of our difficulty. 
He asked to see our payroll records. 
Being a family business and a part· 
nership, we do not have an elaborate 
accounting system. For years we 
paid everyone by the week, including 
the working partners. We had one 
check book that all of us used. We 
had worked 44 hours per week and 
had paid time and one-half for the 
four hours overtime worked, and had 
also paid for any other overtime that 
was worked. We had no time clocks, 
time cards or time records. We would 
merely ask who had worked over
time and how much, and each em
ployee was paid accordingly. During 
the war, when we were pushed to 
the wall with a back-log of orders, 
and had no help, we were putting 
forth every effort to cut routine office 
work so that we would have every
one available to help get out the 
work. We asked our employees if 
it would be satisfactory to them to 
get their checks every two weeks so 
that we might cut down on book
keeping. This was agreeable, so we 
were paying everyone every two 
weeks, but their wages were based 
on hours worked and we had always 
paid more than the hourly minimum 
wage. However, we had no records 
... only cancelled checks. All of our 
employees were satisfied with us and 
ou~ system and their wages. 

It Can Happen to You 
The gentleman spent some three 

days checking our records. It was 
his conclusion that we owed our em
ployees for back salary and over
time worked, $1,803.35. This was for 
a two-year period. To say that this 
came as a shock is putting it mildly. 
We had a quite a few words with the 
gentleman, some of them harsh I am 
afraid, but it was his advice that we 
pay off because if we went to court 
it would be double that amount. 

If any of you good people think 
or believe that this couldn't happen 
to you, disillusion yourselves now. 
The title industry, both abstracters 
and title insurance, are definitely in 
interstate commerce under the inter
pretation of the Fair Labor Stand
ards Act o.f 1938, as Amended, and 
this not only can happen to you, but 
probably will happen unless you get 
your house in order now. We were 
told that in our region alone, that 
this one branch of the Labor Depart
ment was increasing its personnel 
by 60<1r , so that there would be more 
investigators for this field work. 

You, no doubt, are wondering how 
such a computation could be made 
when we were paying more than the 
minimum wage and also paying for 
hours worked and overtime worked. 
We asked the same question. The 
Department of Labor furnishes its in
vestigators with a bulletin that has 
all the answers, namely, "Interpre
tative Bulletin, GENERAL COVER
AGE of the WAGE AND HOUR 
PROVISIONS of THE FAIR LABOR 
STANDARDS ACT OF 1938, AS 
AMENDED, TITLE 29, CHAPTER V, 
CODE OF FEDERAL REGULA· 
TIONS, PART 776, Subpart A- Gen
eral, May, 1950; and from this bulle
tin on overtime compensation it reads 
as follows: "where the salary covers 
a period longer than a work week, 
such as (in our case), a semi-monthly 
salary, it must be reduced to its work 
week equivalent and is translated by 
multiplying by 24 and dividing by 52, 
to get the weekly wage, then dividing 
by 40 to get the hourly rate." You 
can readily see what this formula 
would do to you where you have al
ready paid for overtime as we had 
done. 
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Study the Law 
I would suggest that all of you who 

are not familiar with these various 
bulletins and the Acts, to get copies, 
particularly the two bulletins "Rec
ords to be Kept by the Employer, 
Regulations, Part 516," and "Over
time Compensation, Interpretative 
Bulletin, Part 778." 

How Figured 
You also, no doubt, would be inter

ested in knowing the ultimate out
come in this experience in the lives 
of a country abstracter. After sev
eral conferences with this investiga
tor (who some in the office had dub
bed "Mr. Nosey"), we were told that 
he could do nothing but make his re
port; that whatever settlement was 
made must be done by the Field 
Office Supervisor, who in due time 
would call on us. The investigation 
was made in August, 1950. In Feb
ruary, 1951, we had a settlement. We 
had our auditor check and re-check 
all calculations, and in some there 
were errors as to hours worked and 
the Department recognized these 
errors. We also found from check
ing the calculations, that every day 
of the week had been figured except 
vacation time. We suggested to the 
Department that due to the holidays 
which were days that were not 
worked, we should be given credit 
for New Years, July 4th, Labor Day 
Armistice Day, Thanksgiving and 
Christmas, stating that if any of 
these days fell on Sunday, that the 
day following was observed. After 
several conferences and lots of cor
respondence, these days were allowed, 
and the final settlement cost was 
$970.25. That is, WE HOPE IT IS 
FINAL!! 

Constitutional Government 
I am a strong believer in Constitu

tional Government. The Fair Labor 
Standards Act of 1938, as a law I 
suppose was necessary. It has its 
good points. The interpretations of 
this law, not by the courts but by 
the administrators of the law, has 
worked hardships and in some cases 

a miscarriage of justice, and that was 
never the intention of Congress. 

In hiring these veterans, we had in 
mind two objects. We could help 
a veteran who had fought to pre
serve our liberties, his and mine, to 
rehabilitate hisself, to be self-sup
porting, and to be of service to his 
community. Whether we admitted it 
then or admit it now, the idea was 
appealing to us that the Government 
would foot part of the bill. We, as 
individuals, as communities, and as 
States, are losing our freedom and 
liberties by going to Washington with 
our hands out- something for n,oth
ing- the old gravy train. 

Socialism? 
Which gravy train do you want to 

ride on? There are two of them. 
Train No. 1 is a beauty at first sight. 
Pasted on its sides are signs reading 
"This train takes you to the land of 
all play and no work." "Ride this 
train, it gets to the better things of 
life." "Destination: Utopia, the land 
where everything is free. The Gov
ernment subsidizes all." This train 
follows a route that goes through a 
mythical forest where "money grows 
on trees." Then it runs through 
towns called "Socialism" (let the 
Government do it); "Communism" 
(nobody has anything of their own, 
not even peace of mind; it all belongs 
to the State). Finally, this train 
arrives in a war-ravaged state of 
dictatorship, where armed guards 
patrol the streets and where every 
home is not a castle. 

Free Enterprise 
Train No. 2 is simply labeled "The 

Free Enterprise System." It's pow
ered by an engine called "Competi· 
tion." The track it run on is long 
and stable. This train goes through 
towns named "Hard Work," "Initia
tive," and "Self-Respect." The track 
leads through the "Mountains of Re
sponsibility"; they wind their way 
through the "Plains of Personal 
Achievement." Train No. 2 arrives 
at the "Station of Progress." 

Yep, they are both gravy trains. 
It all depends on what kind of gravy 
you like. 
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Abstracter-Underwriter Relations 

WILLIAM A. McPHAIL 
P1·esident, Holland Ferguso1l & Co., Rockford, Illinois 

Mr. Chairman, Ladies and Gentlemen: 
If you will remember correctly, I 

acted as Chairman of this commit
tee last year. It is rather unfortunate 
for you that you have to listen to 
me on the same subject two years in 
a row, but when our national presi
dent asked me to head the committee 
again this year, I hated to refuse 
because I believe we should help with 
the work when asked to do so. How
ever, my report is very short, so I 
will not keep you long. 

As you understand, this committee 
was appointed to investigate and re
port grievances, differences, and mis
understandings between Abstracters 
and Underwriters. 

The reason for the appointment of 
the committee was because of some 
of the statements made in one of the 
sessions of the Abstracters Section 
held at the time of the Atlantic City 
Convention, which led to the belief 
that grievances really did exist. 

In attempting to locate all the 
grievances and misunderstandings 
possible, on which to base the report 
made last year, I mailed 150 letters 
of inquiry to Abstracters scattered 
through our various state associa
tions. I received 15 replies from Ab
stracters in 11 different states. 

A Year Ago 
Based on the information gained in 

this manner, the committee made it's 
first report at the time of the Annual 
Convention held in Oklahoma City, 
one year ago. This report was pub
lished in full in one of the recent 
issues of "Title News." 

In order that we may all better 
understand conditions as they now 
seem to exist, as compared with con
ditions a year ago, let us review last 
year's report for just a minute. 

One writer complained that the 
small fee he received for all the work 
he had to perform was not commen
surate with the responsibility taken, 
or the service given. 

One reply came from a member 

who was alarmed because there were 
more Title Insurance Companies 
wanting to do business in his county 
than there were Abstract Companies 
to go around. 

Another complained because Title 
Insurance Companies, who were 
members of the A.T.A., were getting 
their information from curbstoners, 
thus supporting the very principles 
the A.T.A. was trying to eliminate. 

Another letter came from a mem
ber who complained that the Title 
Insurance Companies were too slow 
in getting out their letters of opinion 
after they received his abstract. 

And the last I will mention, com
plained that the lawyer was getting 
a part of the premium, while he re
ceived only the fee for preparing the 
Abstract. 

This short review will give you 
some idea of what last year's report 
contained with respect to grievance 
and misunderstandings. 

Letters of Solicitation 
After consulting with our national 

president, the Chairman of the Ab
stracters Section, our national secre
tary, and the members of my com
mittee on how best to locate the 
trouble spots this year, I mailed out 
43 letters to abstracters scattered 
through the various state associa
tions. 

I received 16 replied from members 
of 13 different states as follows: In
diana 1, South Dakota 1, Texas 3, 
Minnesota 1, Iowa 1, Kansas 1, Utah 
1, Illinois 2, Oklahoma 1, Montana 1, 
Virginia 1, Florida 1, and Wisconsin 1. 

I think you will agree with me 
that the replies come from the areas 
where trouble was most likely to 
exist. 

It seems to me that if there were 
any serious problems that should 
have been called to the attention of 
my committee, some one of these re
plies would have reported same. 

Of the 16 letters received 15 re
ported no grievances or misunder-
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standings between the Abstracter and 
the Underwriters. They all state that 
the relations are very satisfactory. 

Complaint 
The other letter came from a mem· 

ber in Texas and is as follows: 

Quote. "Dear Mr. McPhail: 
In reply to your letter of the 25th 

inst., relative to report of Abstracter
Underwriter relations, wish to advise: 
Until very recently, relations between 
Abstracters and Underwriters have 
been very happy. However, within 
the past year, a number of the issu
ing companies, of which we now have 
sixteen operating in the State, have 
been entering into contracts with at
torneys to represent them, which nat
urally, does not serve to keep rela· 
tions on the old happy basis. 

Contracts between Underwriters 
and attorneys have to be on a quiet 
basis, since our statutes provide that 
contracts between Underwriters and 
Abstracters must be filed with the 
Department of Insurance & Banking 
for approval, and they will not, I am 
sure, approve a contract with an at
torney. I know of only one instance 
where the attorney actually issued 
the policies, and this has been discon· 
tinued at this time, the attorney only 
securing the business, examining the 
title and forwarding the papers to 
the home office for issuance of the 
policy. 

I do not know just what will be the 
outcome of this condition, as several 
complaints have been filed with the 
Department of Insurance & Banking. 
However, the irony of the situation 
is that, while complaints have been 
filed by one Underwriter against an
other, they are nearly all 'Tarred with 
the same stick'. End of quote. 

Yours very truly, 
A. B. CURTIS." 

Of the other letters received, I 
might state that the member who 
wrote last year and complained be-

cause there were not enough ab
stracters to go around, now reports 
that one of the companies in his 
county now represents two Under
writers and that arrangements seem 
to be satisfactory. 

Cooperation 
In support of this practice a mem

ber from Oklahoma writes that every 
qualified abstracter in Oklahoma acts 
as local agent for one or more Title 
Insurance Companies, and that there 
seems to be a good spirit of co-opera
tion on both sides. 

It is very gratifying to myself and 
the members of my committee, as 
well, not to have any more griev· 
ances to report than the one men
tioned shows. It makes our report 
very short. 

I cannot help but believe that the 
work of the committee last year, and 
the publishing of last year's report, 
has done much to bring about the 
improved conditions. If this be so, 
the committee can well feel their ef· 
forts have been worth while. 

Recommendation 
However, in view of the fact that 

grievances still exist, we recommend 
that the committee on "Abstracter
Underwriters Relations" be continued, 
and we recommend further that the 
Chairman of this section, report the 
findings of this committee and the 
recommendation made, to the Board 
of Governors of our National Asso
ciation. 

It seems that we are working more 
harmoniously together now than we 
did a year ago. Let us strive to make 
it 100% in another year. 

The committee wishes to thank all 
who took of their time to answer our 
letter of inquiry. Without these an
swers there would be no report. 

W. A. McPHAIL, 
Chairman. 
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