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Proceedings of the Thirty-Ninth Annual Convention 
-of the-

AMERICAN TIXLE ASSOCIATION 
Chicago, Illinois l)ecen1ber 5th-7th, 1945 

Address of Welcome 

WEDNESDAY MORNING SESSION 
December 5, 1945 

MR. HOLMAN D. PETTIBONE 
(Chicago): 

We are glad to see you again afte1 
the strenuous times of the war. The 
fact that you are here indicates that 
you have some standing at home with 
your transportation agent and, as 
usual, that is a little indication that 
you are persons of consequence in your 
own communities. 

If you got a little too conceited 
about that maybe when you arrived 
at this hotel you had ome of it taken 
out of you because you have to be 
awfully good to get any accommoda
tions in Chicago today. The conditions 
right now in the hotel business, here 
as in many other places, are the worst 
they have been at any time, and it is 
hard to tell just when they will be 
any better. 

In welcoming you here again, it oc
curred to me that I might say a few 
words about an enterprise which we 
have embarked upon, that is, a series 
of radio broadcasts. It seemed partic
ularly appropriate in view of the fact 
that this evening those of you who 
care to attend will be supplied with 
tickets and have an opportunity to 
hear and see not only what u ually 
goes on at a broadcast, but you will 
have a very special treat in that the 
president of your Association will use 
his melodious and mellifluous voice 
over the radio. to greet the Chicago 
listeners in the Chicago area. 

In case you have any suggestions to 
make to him during the day as to what 
he ought to say or ought not to say, 
we will tell you that the script has 
been carefully prepared, exactly timed, 
and he will do a good job of deliver
ing it. I hope that you will find it 
convenient to go around this evening 
and see for yourselves what we are 
doing. 

A word as to why we have under
taken it. Not at all that it is original, 
becau'Se we checked with our friends 

HOLMAN D. PETTIBONE 

President 
Chicago Title & Tmst Co. 

Chicago, lttinois 

in Los Angeles about their program 
before we embarked upon it here. 

We are sponsoring a series of broad
casts by the Chicago Symphony Or
chestra. The station selected is a local 
station, not a national hookup and not 
a powerful station, but it covers North
E.rn Illinois, Southern Wisconsin and 
Westem Indiana and Michigan. That 

HOLMAN D. PETTIBONE 

is the area which, it seems to us, has 
some commercial value for us. 

It is a little peculiar, as a matter 
of fact, that I should have anything 
to do with this kind of a program. I 
must confess that I am the world's 
worst radio fan and worst radio lis
tener. I practically never listen, so that 
you might take that as an indication 
of high pressure salesmanship by some
body that we have embarked upon such 
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a program. I do happen to enjoy music, 
but I know little about the radio. 

It seems to me that, not in a sense 
of apology-! don't know that I ought 
to apologize about it but at least to 
explain an objective-it might be of 
some interest because of what con
vinced us. I just picked up the presen
tation that was made to us by the 
agency who convinced us that we ought 
to try this. I find that this was the 
core of the arguments as to why rad io 
rather than something else. 

"Radio used with the right kind of 
program and plan will do a stronger 
job because it will enable us to reach 
more people and t·each them more often 
for a given amount of money. 

"Second, radio will get more people 
to give their actual attention to our 
story. It is well known that people 
notice and read the newspaper adver
tisements which tell about products 
that interest them, but are virtually 
oblivious to ads no matter how well 
done about things they are not inter
ested in. The radio listener who is 
tuned in to our program already has 
given us his attention so he will hear 
our story even though he does not 
know what the title guarantee policy 
is, let alone why it concerns him. 

"Three, radio delivers an entirely 
different kind of message than is pos
sible in a visual advertisement. The 
spoken word is more personal and per
suasive. The use of stories and dialogs 
can make our message more interest
ing. 

"Four, telling our story as we pro
pose to do, largely in dramatized form, 
will often permit us to convey ideas 
by inference, tone of voice, or casual 
remarks which would be quite impos
sible in any other way; and, too, hu
man colloquial conversations can be 
made to do a clearer job of explain
ing things and getting around the legal 
expressions which the layman finds so 
incomprehensible." 

This was a part of the submission 
to us to persuade us to undertake it, 



written by professionals, not people 
in the title business. Oddly enough, it 
was rather convincing because we have 
felt for a long time that the bulk of 
the customers we have in this area, 
thai is the owners themselves as dis
tinguished from their 1·epresentatives, 
brokers, !a wyers, bankers, that those 
customers, the general public, have 
practically no understandmg of what 
a title guarantee policy is; and since 
they don't understand what it is 01· 

what it is designed to accomplish, any. 
thing they pay for it is too much. 

We have 1·esorted for years to ex
tensive newspaper campaigns, booklets, 
letter~. We have tried to make the 
form of policy more attractive, attached 
to it some little explanations, and still 
we have been forced to recognize, and 
recognize it as still the fact, that in 
our area the great bulk of the people 
do not underst:md what a title guar
antee policy is, what it is designed tQ 
accomplish, or why they should have it. 

I am not prepared to say at this 
time what has happened so tar as the 
radio program is concerned. lt h::~s not 
gone long enough. It does seem to us 
that the comm~rcials as they are be
ing used lend themselves to 1.h 3 kind 
of pres en ,ation that wa3 outlined. I 
picked, somewhat at random, one of 
those commercials, ar.d will just read 
an excerpt from it. 

In g·eneral, the setup of the pl'O
gram is a bt·,cf commercial at the out
!->et; during the intermission, in the 
middle approximately of an hour broad
cast, about a three and a half minute 
commercial; and a brief commercial 
a minute or minute and a half at the 
end, so that the three commercials run 
maybe five minutes o1· six out of a 
total program of an hour. 

The dramatization is what we have 
been particularly interested in. Some 
of us had been testing it Qut on the 
lady listeners who listened to the sym
phony to see if they could understand 
at all what this commercial was about. 
Here is one. 

"NARRATOR: When you buy a 
home or piece of real estate, it always 
takes a little time for the papers on 
the dea l to go through. What is it 
that causes that delay? Is it necessary 
or just a lot of formalities? 

"Well, here is an incident that may 
help to make this clear. It is the case 
of John Wilson, who bought a home, 
and natm·ally enough is impatient to 
get possession of it. At the end of 
several days we hear him as he stops 
in at the lawyer's office." 

You realize I am taking all the 
parts. Several different persons take 
these parts in the broadcast. 

"JOHN: Well, George, how soon can 
I move in? Are all the papers ready? 

"GEORGE: Now, wait a minute, this 
is one job that it doesn't pay to hurry. 
As a matter of fact, I just got the 
report back from Chicago Title and 
Trust Company. They have made the 
title search and they won't guarantee 

the title to this property unless one 
point is cleared up. I thought you told 
me this Frank Sawyer you are buymg 
the house from was a single man. 

"JOHN: He is single. I asked him. 

"GEORGE: That is funny. This re
port says that there was a :Frank Saw
~ er living at this same address who 
was divorced from his wile in 1940. 

"JOHN: Divorced? But what dif
ference does that make'! 

"GEORGE: Well, unless his former 
wife signs the deed to the house, you 
can't get clear title. 

"JOHN: I can't? 
(Soun-d of a telephone.) 

"GEORGE: No, I think I'd bette1· 
call him right now and find out about 
this. 

"JOHN: I wonder why he didn't tell 
me he was married. 

"GEORGE: Hello, hello ML Sawyer. 
My name is Murdock, John Wilson's 
lawyer on the deal we are putting 
through on your house. Yes. I thought 
you said in the papers you were a 
single man. 

"MR. SAWYER: Sure I am, why? 
"GEORGE: I just got a report back 

from the title company that a Frank 
Sawyer living on Alden Avenue was 
divorced in 1940. What about that? 

"MR. SAWYER: Oh, sure, I got a 
divorce in 1940, but I am not married 
now. 

"GEORGE: I see. Well, the point is 
you will have to get your former wife 
to sign the deed to the house, too. 
Mr. Sawye1·. 

"MR. SAWYER. My wife? What 
has she got to do with it? She never 
owned the house. It was in my name. 

"GEORGE: That doesn't make any 
difference. I am going to send you a 
quit claim deed. You will have to get 
het· to sign, otherwise the title to the 
house wouldn't be clear. 

"MR. SAWYER: It wouldn't, eh? 
Well, all right, you send along what
ever it is she has to sign and I will 
get in touch with her right away. 

"GEORGE: Fine, you will get it in 
the mail tomonow morning. Thank 
you, Mr. Sawyer. Goodbye. 

"JOHN: Well, I am glad that is 
cleared up. 

"GEORGE: Now you can see, John, 
what all this business about searching 
the title is for. Finding out about this 
man's divorced wife may have saved 
you a lot of grief. 

"JOHN: You are sure right about 
that. 

"GEORGE: Of course, the reason 
the title company did find out about 
ii is because the divorce appeared in 
the Cook County records. If Sawyer 
and his wife ha-d been divorced in Reno 
or some other states, this search would 
never have caught him." 

So George goes on and explains a 
little about that. 

Now I have found that the lady lis
teners to that particular commercial 
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were greatly interested to knQw that 
they still had that potential hold on 
the old man. 

Now as you think about that it may 
strike you as it did us: that you try 
to put that in a book or newspaper ad 
that any considerable number of people 
would read, and I think you will ob
serve that you can do things in this 
conversational way that you can't do 
in any other way. Just what the ulti
mate effect will be we can tell more 
about after we have had more expe
lience. 

The same creative gentlemen who 
haven't spent as long as some of us 
in the title business leaming all the 
' easons why you can't do things, I 
think, are preparing without my know
ing anything about it something for 
us to look at in the movies. It seems 
they think that some people get their 
impressions and their understanding 
better by the spoken word, some by 
~eeing something, and some by a com
bination. 

I don't think they will be putting it 
forward right away because the budget 
is more than used up. Some of them 
are here in the room, and I am an
I!Ouncing that for their benefit particu
larly at this moment. 

One of our men, Mr. Cullin, who is 
here, has some more of these commer
cials. If any of you would care to look 
at any of them, we would enjoy very 
much having you do it, and making 
any suggestions. For those who live 
in the area within reach of this pro
gram, we would very much appreciate 
any comments or criticisms that you 
would care to make. 

The whole thing is ve1·y simple in 
its objective. We a1·e trying to use this 
medium, which is a new one for us, 
to see whether we can have a wider 
understanding and a wider acceptance 
of what people do in the title business, 
with an abstract or with a title guar
antee policy. 

The particular selection of the sym
phony orchestra is especially fortunate. 
We contemplate a two-year program 
r.n-d that will lead us into the centen
nial of the founding of our business 
in Chicago. We were looking for some
thing to do to recognize that event, 
and we are perfectly willing to spend 
some extra money for something of 
b ~nefit to the people in the area. 

So that also was a factor in em
barking upon a program that up to 
this time we would have regarded as 
far too expensive to justify the cost 
in our particular business. 

When you go over tonight to the 
program, you are invited to say after
wards whatever you think aoout it. 
It may be a profligate waste. It may 
be that it will misfire, not do the thing 
that we are aiming at. I am not de
voting this time to it with any thought 
that you gentlemen will follow suit and 
embark upon the broadcasting business, 
but rather to draw attention to what, 
I believe, is a fact that is true outside 
of the Chicago area: that there are 



still a great many people who don't 
understand at all what the title busi 
ness is for, what it does; and a > lO 
those thing that have to do wi . h de
lay, technical objections, cJsts, lh~t it 
is probably a nation-wide problem that 
all of us ought to be considering in 
our own areas as to ju ·t wh:.~t is ch . 
best way in a particula1· area to try 
gradually to make an improve:11ent. 

Tht leads me to my final comment. 
As we look forward in the title bu,;i. 
ness to the next few years, it seems 
to me that all of us face two majo1 
problems. One is the mounting cost 

telated d.rectly to increasing wages; 
and the other the pres ure that is go
in.e: to be puL upon us for speed. 

''' ith the housing shortage nation
"·ide, the commercial build. ng that wiil 
accompany ::my hou3ing building boom, 
a ll of us are going to be subjected to 
terrific pressures in the way of de
mands for speed. How are we going to 
meet them? We have been forced to 
the conclusion in our area that our cus
tomers, a.;;suming always accuracy, pu t 
~peed first in prosperou times and cost 
second. 

When times are less prosperous, tha L 

doesn't hold quite so uniformly, but in 
these next few years when most of 
our customers are in a huny because 
they are making money, it seems to 
me that we have got to put our ears 
to the ground and find what things 
we can do to deliver to our customers 
more promptly what they want from 
us; and that while doing that, we can't 
lo ·e sight entirely of our s tockholders 
or owners of the business who would 
like to have t he business wind up in 
the black. 

I hope you have a nice time here in 
Chicag-o. We are g lad to see yo u again. 

Address of the President 

It is unfortunately true that that 
script which the president of The 
American Title Association will broad
cast tonight was very carefully pre
pared and edited. 

For once in his life the president will 
be operating under wraps, which will 
keep him from his customary indiscre
tions of speech. But I wish it were not 
so because I would like to put into that 
broadcast a plug for the Chicago Title 
so that I might tell the people of Chi
cago what wonderful and gracious 
hosts our friends of the Chicago Title 
and Trust Company are; how they have 
been so since memory of man runeth 
not to the contrary. 

I can't remember when the Chicago 
Title and T:rust Company first began 
to entertain the American Title Asso
ciation, but it has been going on ever 
since I have been a member of The 
American Title Association, and each 
year it gets better. I thank you on 
behalf of The American Title Asso
ciation. 

Brethren, I face you for the first t ime 
without a biblical text because we have 
come to the time for the president's 
annual repo1·t, and somehow biblical 
texts lead me into indiscretions or 
speech and this year I am on my good 
behavior. 

One of my daughters, some years 
ago when she was a little girl, used to 
come down to my office in the after
noon to ride home with me. She had 
to wait usually until I finished. One 
afternoon she heard my wife sympa
thizing because I was so tired. She 
said, "Mother, I don't see why you 
worry about father being tired. I 
watch his 0ffice and he just sits there 
and talks, and other people do the 
work." 

That is something of the report of 
your president. Seriously, I am very 
n;LUch chagrined and disappointed that 
some of the things which I had hoped 
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I might have a part in accomplishing 
for The American Title Association 
could not be accomplished this year. 

I offer no alibis and no a pologies . 
The situation is known to you all. You 
have all been up against the same 
thing: the days just weren't long 
enough to do the things that absolutely 
had to be don e. Nevel'theless, your As-
ociation has, through the efforts of 

your executive secretary and the chail·
men of some of your sections and other 
members of the Association, functioned 
as best it could in this year, and I feel 
has accomplished much for the mem
bers. 

One of the things which I hope we 
are about to accomplish has to do with 
putting the finances of the Association 
on a sound and equitable basis. The 
first convention of The American Title 
Association which I ever attended was 
in Atlantic City in 1926. The subject 
which took up the greater part of the 
convention wa the financing of the 
association. I assumed that that was 
just some unusual situation due to that 
particular year. I didn't know then 
that that was the perennial topic of 
major inte1·est in The American Title 
Association. 

We have gone on certainly for 20 
years subsisting on inadequate dues 
and making up deficiencies through 
passing the hat. I sincerely hope that 
before this convention adjourns that 
the finances of the Association will 
have been put on a sound and equitable 
basis, according to the ability of the 
members to pay. 

Kenneth Rice, who is chairman of the 
Finance Committee, has done a pro-
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digious amount of work. You will g-et 
all the details of that when he makes 
his report, but I want to take this 
opportunity of saying that if nothing 
else has been accomplished in the year 
1945, and we do succeed in geeting our 
finances on a sound basis, personally I 
will regard the year as a success be
cause it will have laid the foundation 
which we have been lacking, the ability 
for enlarged service to the members: 
service in meeting the problems of rise 
in costs and diminishing profits, which 
Mr. Pettibone has just mentioned; serv
ice in defending and protecting the 
interests of the members of the Title 
Association; se rvice in improved public 
relations. 

Perhaps ome day, who knows, we 
may even have service to the members 
in publicizing their products. Chicago 
Title is broadcasting in the Chicago 
area. I don't believe that was done just 
to get a little advantage over their 
competitors, who I admit are pretty 
tough, but I think it was a very wise 
recognition of the necessity for bettel' 
undersanding on the part of the public. 
The time may come when The Ameri
can Title Association will be rendering 
that service on behalf of all of the 
members OH a national broadcast. 
Maybe that is a dream. 

The subject of legislation has been 
one of continuing concern to The Amer
ican Title Association during the past 
year. . The Southern Fire Underwriters' 
case, as you gentlemen know, has had 
its moritorium through Public Law 15, 
but we know a lso that it must be fol
lowed by much legislation regulating· 
the title insurance industry. Judge Oshe 
and Ed Dwyer have done a lot of work 
on that and they will give you a report 
which I think you will find of great 
value. 

Some of our abstracters say, "Well, 
that is just legislation about regulating 
title insurance, that doesn't CQncern 
us." I have been somewhat amazed at 



the attitude of some of our abstracter 
members that legislation seems to them 
not to touch them, to be of little con
cern. They seem to fail to understand 
why The American Title Association 
should be spending the time of the 
secretary, time of members of commit
tees, and so forth, in regard to legisla
tion, as though it didn't touch them. 
Well, it is going to be diffel·ent. I think 
they are going to find out that there 
is a Jot of legislation that affects th 
abstracters. 

Just touching very briefly on some 
of the current biiJs which may be of 
interest, you have a three billion dollar 
federal state highway construction pro
gram. When that gets under way, those 
highways will b~ run through cities 
other than Chicago and New York. 
They will be going across the hills of 
Montana and the plains of the Middle 
West and there is going to be an awful 
lot of title work involved. 

You have your river valley authori
ties. I can only touch on what that 
means. A lot of you know already what 
it has meant in the way of title work. 
Some of you know that co-ope1·ation 
among title people in such projects is 
essential to assure that proper evidence 
of title is furnished, sufficient for the 
purposes of the project; and co-opera
tion is necessary to avoid the quotation 
of rates which are wholly inadequate 
and which very frequently are made 
under a mistaken idea of the competi
tive situation or under a lack of under
standing of just what was involved. 
You can all remember what I am talk
ing about if you will think back to the 
days of HOLC. 

There is other legislation pending
Clare Luce's proposed housing bureau 
and the amendments to the Veterans 
Administration G. I. Bill; Patman' 
straight-jacket hili which would set up 
a director of housing stabilization, and 
the effect of which, according to the 
National Association of Real Estate 
Boards, would be to kiJJ building and 
stop housing transactions by intimida
tion of the gestapo type. 

But the prize one is the Wagner
Ellender-Taft housing bill. W.E.T. I 
think I will read you that bill. It is 
only 110 pages long. There is a lot of 
stuff in there. (Laughter.) If you think 
it doesn't touch you, you'd better read 
it some time. 

Before I conclude my report, I want 
to touch on a little pet project of mine. 
All of us have been concerned by the 
problem of the returning disabled vet
eran. We know that the governJl).ent 
and the American people wiJJ do all 
that is possible to provide in a financial 
way for those men, but many of them 
need more than that. 

It isn't dollars they need; it is resto
ration to normal life and normal ac
tivity. I have been in conference and 
correspondence with the Veterans Ad
ministration to determine to what ex
tent the title industry may be able to 
absorb some portion of those disabled 

veterans under what the Veterans Ad
ministration calls, I believe, an agree
ment to train on jobs disabled veterans. 

In making up, I can't think of the 
word, but we will call it classification, 
of the types of jobs in the title busi
ness, it is very interesting to find how 
many of those jobs can be held by a 
partially disabled veteran. Those men, 
of course, will know nothing about the 
title business, nothing about the ab-

stract business. Generally speaking, a 
period of time ranging from six months 
to a year may be necessary before they 
are able to hold down a job in a way 
that they can earn a living salary. 

Under this agreement to train on the 
job the disabled veteran, the govern
ment assists the veteran through that 
period of apprenticeship, assists indus
try in helping him qualify himself. 
helping the employer to . qualify this 
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man. I believe that the thing has con
siderable possibilities. No doubt many 
of you are already using the idea in 
your own business. 

I am thinking of something on a lit
tle broader scale than that: p1·eliminary 
courses conducted in groups by the gov
ernment for these disabled veterans, 
perhaps in regions. I think that is the 
only practical way. 

To illustrate, the New Jersey Title 
As ociation has a course for abstracters 
which it has been conducting. This 
wasn't for veterans; it was just to train 
abstracters. Those classes are being 
attended by people in the Newark, New 
Jersey, area for the purpose of qualify
ing themselves for jobs. If the New 
Jersey Title Association can do that job 
in one area, the government can do it 

on a broadet· scale and accelerate the 
program of qualifying these men for 
jobs in the title business. 

That will be, if it works, not only a 
help to the veteran, it is going to be a 
help to the title industry. Mr. Petti
bone has emphasized the fact that dur
ing the coming years your problem will 
not be the old problem of the title man 
to get some title business to keep his 
competitor from getting it; the problem 
is going to be to give a service to the 
public which will keep the public rea
sonably satisfied. 

If you give extra good service, you 
just don't have to worry about compe
tition for the next five years. But we 
have all had our organizations shot by 
the war. Our men are coming back 
from the ervice. But a lot of our 

trained women employees may not 
come back. The people. in the title in
dustry are going to have to handle a 
volume of business which they haven't 
even contemplated since 1926. 

If the service doesn't improve over 
what it is in some areas, then the title 
industry is in for some awfully bad 
public relations, and you are going to 
find that it isn't just a question of hold
ing your c~:~stomers under that inade
quate service. It may turn out to be a 
question of whether you will even have 
a title business, if it gets any worse 
than it is in some areas. 

Gentlemen, it has been a great honor 
and privilege to serve you during the 
past year. I sincerely appreciate it, but 
I wish that circumstances had permit
ted me to do a better job. Thank you. 

From the Mortgage Bankers of America 

Thank you for the gracious invita
tion extended on behalf of your associa
tion by my valued friend, Judge Oshe, 
to speak before this convention. I take 
the invitation, as I know it was in
tended, as a compliment to the Mort
gage Bankers Association of America, 
of which I happen to be the President 
for the ensuing year. I am speaking 
today only as an individual and not 
purporting to convey the thought of 
our Association except in such in
stances as I quote the heretofore ex
pressed action of our Association as a 
whole. 

The American Title Association is 
a progressive, forward looking organ
ization, one which has always per
formed a fine service for its members 
and for the public at large. You have 
a most capable executive secretary in 
Mr. James Sheridan with whom we 
have had many very pleasant and very 
helpful contacts. I know you will have 
a steady growth, and continued suc
cess in representing one of the most 
important fields of business in this 
country, a field which is of ever grow
ing importance to us in the mortgage 
lending field. 

I was told I could select my own 
subject. Obviously I am not going to 
select as a subject your business of 
which you are masters and of which 
I know little technically. Your program 
is filled with masters of the science 
of your very important field in Ameri
can business life. It is the fashion to
day, it appears to me, for many who 
have access to the press or platform 
to tell the other fellow how to run his 
business. That would be the ea y way 
cut for me this morning . I toyed with 
the temptation for awhile but I am 
g-oing to resist it. So I'll try to say a 
few things about the business of our 
Association because I believe no two 
national associations have more in com
mon than your own and ours. Our 

By 
BYRON V. KANALEY 

President, Mortgage Bankers 
Association of America. 

President, Cooper, Kanaley & 

Compm1y, Chicago, Illi1wis 

mutual interests 1·un parallel at so 
many points and me1·ge in from so 
many diverse directions that many 
times it would seem we were working 
for a common objective. If our busi-
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ness is good yours is and if ours isn't 
yours isn'l either. 

It may interest you to know that 
of the more than 1,000 M.B.A. mem
bers over 50 are Title Companies. This 
may not appear such a large number 
when compared with your own total 
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membership of over 2,000, but the,e 
companies have become members be
cause they have looked into our pro
gram and our objectives and have be
come satisfied that there is a close 
relationship between the title company 
and the mortgage lender, and further 
because th~ believe we have so me
thing for them, and they in tum have 
a worthwhile contribution to make for 
the betterment of mortgage banking. 

Our title companies are highly val
ued members of the M.B.A. They have 
been at the forefront in many of our 
most important activities and to many 
of them we are under a great debt of 
gratitude for service3 rende1·ed in our 
Association. My colleague in th e 1945-
46 administration is Mr. Guy T. 0. 
Hollyday, President of the Title Guar
antee and Trust Co. of Baltimore, and 
Vice President of om· association. Mr. 
John C. Thompson of Newark, New 
J ersey, who i chairman of our very 
important clinic committee which will 
hold mortgage clinics in various parts 
of the country this year, is President 
of a New J ersey Title Company. Mr. 
Aksel Neilsen is a member of our exec
utive committee for the coming year. 
He is executive Vice President of the 
Title Guaranty Co. of Denver. Several 
executives of the Chicago Title and 
Trust Co. have served on important 
committees. 

These are but a few of the many 
title men who are actively working 
within our organization on matters that 
benefit all m-ortgage lenders and indi
rectly all title men. 

I only mention these things to em
phasize my conviction that we have 
many interests in common and that at 
times our problems parallel each other. 
You look to us for business. We look 
to you for a most important service. 
Many of your member companies have 
trust departments which invest in mort-



gages. In the past our two associa
tions have cooperated in respect and 
mutual understanding. This valued l'e
lationship will continue. 

It was about a year and a half ago, 
as I recall now, that your field, and 
this association, were greatly disturbed, 
and rightly so, by the effort to secure 
an amendment of the federal rules of 
civil procedure which, had it been suc
cessful, would have meant giving the 
government the power to seize the 
property of thousands of property 
owners without due and sufficient no
tice. This was known as Amendment 
71-A. Had this amendment been put 
iJ.to operation it would have been a 
very severe blow to absentee, and even 
present landlords, and especially to 
institutional owners of real property. 
Many of you here this morning were 
active in that fight to prevent this 
action and the full force of M.B.A. 
was with you in that effort. We par
ticipated in the joint committee, and 
the chairman of our Legislative Com
mittee, Mr. W. L. King of Washing
ton, was particularly helpful. 

I have a final observation to make 
regarding the importance of the M.B.A. 
to you gentlemen. Our organization 
has a thousand and sixty-eight mem
bers, including 53 title companies, 190 
banks, 500 mortgage firms acting as 
life insurance company correspondents; 
120 life insurance companies, 36 local 
associations and 137 others. Every life 
insurance company in the country with 
more than $50,000,000 assets each, ex
cept one, is a member of M.B.A. These 
are all good customers of yours. 

We are conducting an aggressive yet 
re~trained program in behalf of mort
gage lending and mortgage invest
ments, and in all modesty, doing rather 
well at it, I believe. We are engaging 
in no flamboyant, high pressure activi
ties which will reflect adversely upon 
our members to whom public confi
dence and respect is their most prized 
asset. We are proceeding in a careful, 
dignified, yet determined manner to 
represent properly those who have en
trusted their problems to us. I may 
tell you that plans are now being per
fected whereby the M.B.A. will be even 
a more potent force in shaping the 
policies and rules of mortgage lend
ing. I believe this is important news 
for title men because what helps the 
mortgage lending industry helps you. 

As title men you are all familiar 
with the mortgage lenders problems 
as of today. I think it may be interest
ing to reflect to you some of the think
ing represented at our 32nd Annual 
Convention held last month in New 
York. Nearly 900 mortgage and real 
estate men, title and trust company 
executive11, commercial and mutual sav
ings bankers, and life insurance com
pany officials from all over the coun
try attended. The program was built 
around practical mortgage problems. 
The meeting proved an excellent sound
ing board to determine what the mort
gag'e men of the country are thinking, 

what opinions they hold, and what 
their ambitions and plans are for the 
future. This, it appears to me, is of 
interest and importance to you gentle
men in the title field. 

Throughout the whole convention ran 
lhe note of preservation of America's 
traditional system of private enter
prise. We believe this country attained 
its pre-eminent position by the private 
enterprise system and we want to see 
it retained. Preservation of the pri
vate enterprise system is the job of all 
of us. It is not an academic subject
it is a very Jive subject. There are so 
many things, maybe seemingly unim
portant taken sing·ly, that threaten it, 
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that it behooves us, one and all, to be 
on our guard constantly and act ac
cordingly, and it is only by organiza
tions such as yours can the work be 
done most effectively. 

I suppose the subject most often dis
cussed and thought about was infla
tion. And to this hour there appears 
no adequate or satisfactory answer. 
The end likely is not yet in sight to 
the ever increasing "up" in prices of 
material and labo1· and the finished 
product-the factory or commercial 
building or house. Higher prices ap
pear to be inevitable. Prices in many 
instances appear to have outrun the 
rise even in building material costs 
and this is inflation in a very marked 
degree. 

Doubtless there is no answer except 
resumption of building on a very large 
scale. Whether this should be flung 
wide open at once without restraints 
of any kind in the hope that big pro
duction will put an early end to the 
inflation dangers and abuses that exist 
is the debatable question of the mo
ment. If it is to be regulated, and how 
it should be regulated, with all the 
conflicting situations regarding short
age of material, shortage of trained 
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workmen, inefficiency of workmen, 
strikes like the present one in the 
lumber producing field, complicated 
with p1·oper protection of our return
ing veterans of the war, and protec
tion of our house hungry civilian popu
lation, no one knows at the moment. 
How far prices will go, how long 
they will stay up, at what figure they 
will become stabilized your guess is 
just as good as the conflicting theories 
of economists, of government officials, 
of the countless writers pouring forth 
thousands of brochures on the subject. 
By what rule of thumb you should 
gauge your trust investments in mort
gages you are as good a judge as any
one else. 

It would be a very simple matter 
for me to evolve some theories a:H.d 
give some advice this morning on this 
;;ubject-it's a popular pastime, but 
tomorrow's happenings might scrap it 
all. 

Maybe it's a good time to pause and 
take a good look at the history of the 
past, with a reasonably cautious view 
of the present hectic situation, and a 
considered judgment of how long these 
high sales values will last, and act 
accordingly, erring, if erring there be, 
on the side of caution; even if later 
events may prove over the next decade 
that the caution is unfounded. Once in, 
you're in and it's difficult to get out, 
and it's always easy anyway to get in 
at any time if the spirit moves. 

Idle money at 4 or 4'h% is irr·it~t
ing and counts up, but depreciation 
of values through overbuilding or 
other economic causes which at the 
moment cannot be foreseen with cer
tainty, is equally irritating and counts 
up ever so much faster. 

Barring imponderable possible, but 
probably not likely situations, it would 
seem real estate values would stay up 
at least for a few years-maybe they 
are here for quite a few years, maybe 
we have moved into a higher plane 
of reasonably permanent prices-it's 
anybody's guess-and you will get lit
tle help from the wealth of disagree
ments of experts on this subject. 

The F.H.A. has been and is a steady
ing force in these highly contradictory 
and confusing situations. It has al
ways, all things considered, been ad
mirably and fairly administered. It has 
had the defects of any new large and 
fast-growing institution. Under the 
new commissioner, Mr. Raymond M. 
Foley, it is being streamlined and mod
ernized, intending to become a still 
greater force in the whole building and 
financing economy. It was well con
ceived and has been well administered 
and enjoys the confidence of the lend
ing and investing public. 

There is little point in presenting 
statistics about the housing shortage 
or the shortages that exist almost 
everywhere in almost everything. 

You have read reams of writing 
about it and listened to countless talks 
on the subject. The housing shortage 
in my opinion, is our No. 1 domestic 



problem. Serious as the deprivation and 
actual suffering is, the social implica
tions are even more serious. I would 
strongly urge you to read carefully the 
Wagner-Ellender Bill now with bi-par
tisan support from Senator Taft, 
known as Senate Bill 1592. M.B.A.'s 
representative is appearing this morn
ing before the Senate Banking and 
Currency Committee citing our rea
sons for opposing many of the fea
tures of the Bill as now written. The 
bill, while commendable in motive, 
does, as now written, carry a threat 
to the whole system of private enter
prise. I am hopeful that many impor. 

tant and needed changes and amend
ments will be made in this bill before 
it. is presented fo1· a vote. 

I wish I could have been more lib
eral of advice and more sure of direc
tion in my remarks this morning, but 
there is no chart, or compass, or star 
to go by, and the most that I can 
modestly hope is to have attempted to 
stimulate individual and solitary 
thought on a few of these problems, 
and these are only a very few of the 
m'my. I have often thought we might 
all be better off if we took an hour 
off once in a while and sat down alone 
and, guided only by our own expe-

rience, think through, alone, these im
pol·tant and vexatious problems. You 
gentlemen of the American Title As
sociation, and all men in the title field, 
are as much interested, and as much 
affected directly or indirectly as we
they affect your business and ours, 
vitally perhaps. Hopefully, out of con
tinued thought and reflection; may 
there come an approximate sound con
clusion of it all. Ten years from now, 
maybe five, we will have the answers. 

I hope these answers will make us 
all reasonably happy-that is my heart
felt Christmas wish and I wish it to 
you- one and all. 

The 40-Year Marketability of Title 
Statute of M ichigan 

The Bench and Bar of every state 
have long been scornful of the "fly
specker.'' We recognize in him all of 
the unsavory and unethical traits of a 
shyster. Yet when each of us is put to 
the test in title examinations we fre
quently join his class. Mind you, we do 
not admit even to ourselves that we 
are in the class. Instead, we point to 
our duty to our client and the possi
bility of the supposed objection being 
raised upon a future examination. Of 
course, the genuine fl.yspecker defends 
his position upon the possibility of an 
a·dverse court judgment, but it is dif
ficult to see wherein there is much dis
tinction between hiding behind the pos
sibility of an adverse judgment, and 
hiding behind the possibility of an at
torney's adverse opinion. Both have a 
disastrous effect on many real estate 
transactions. In certain instances we 
may say that the land is of great pres
ent or possible great future value and 
requires a special diligence in con
struction against the validity of title. 

These excuses may satisfy our con
science but they are of little value to 
an incensed public which considers our 
function as something to be endured 
rather than cherished. 

The Bench has not been too helpful 
in alleviating the difficulty. Every 
lawyer has encountered the experience 
of finding cases in the advance sheets 
which have caused him to revise his 
preconceived rules on which he has 
been approving titles, with the self 
admonition that "it just goes to show 
that you can't be too careful in this 
business." The result has been that ex
a.miners by and large are men who 
construe against the validity of title 
rather than in favor of it. This char
acteristic may add to their local rep
utation as safe and sane lawyers but 
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it detracts from the value of real es
tate as an asset. 

It is of little value to be aware of 
a fault unless steps are taken to cor
l'ect it. So far there have been evolved 
two methods of attacking the problem. 

T. GERALD McSHANE 

The first is the adoption of standards 
of title examination by various Bar as
sociations. Under such standards it is 
sought to promulgate rules of law in 
brief form , for uniform application to 
facts frequently encountered in exam
ining titles. Where adopted the work 
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has been productive of much good for 
the reason that an examiner has the 
benefit of mass opinion to substantiate 
his decision to waive an objection to 
title. Where ordinarily he would hesi
tate to approve title on his own ini
tiative he will now do so upon the basis 
of the impersonal initiative furnished 
by his Bar association. Such standards 
will undoubtedly have considerable 
weight with the courts of last resort 
in determining q1,1estions of market
ability of record title. However, law
yers realize that they have no binding 
effect upon the courts since they are 
not legislative enactments. 

Most of such standards of title that 
have come to my attention have one 
standard in common. That is one which 
in effect states a period of time behind 
which no examiner shall be required to 
go in his investigation of title. The 
Connecticut period is sixty years, the 
Allen County, Indiana standard is fifty 
years and so on. The selections of these 
various periods of time are purely ar
bitrary. They bear no relation to the 
periods of time provided by the sta
tutes of limitation. Though they are 
shorter than the chains of title ordin
arily required prior to adoption of the 
standards, yet few lawyers argue that 
they are not sufficiently long to provide 

· reasonable safety to their clients. 

The second method of curing the 
fault lies in legislative enactments 
which seek to cure defects in record 
title by laws which provide that defects 
which arose before a given period of 
lime shall have no effect upon title. 
The common merit of this method lies 
in the fact that if constitutionally en
acted the courts in a proper case must 
give effect to such acts. The common 
defect in most of such acts lies in the 
fact that they attempt to specifioolly 



enume1·ate the types of defects whioh 
are to be considered as voided. While 
an act which specifically voids a cer
tain defect permits an examiner to dis
regard that defect it does not relieve 
him of the tedious and often wasted 
effort of examining the entire chain of 
title for the discovery of defects not 
covered by the act. 

The Bar of Michigan like those of 
most other states has long been 
troubled by the flyspecker problem. In 
recent years it has been bombarded by 
rt::quests from the trade associations of 
the 1·eal estate and building and loan 
men to take some action to solve the 
difficulties. Certain of our legislators, 
responding to the popular demand, in
trodoced bills in the 1945 session with 
the intent of eradicating the evil. One 
of these bills declared that no action 
could be brought to try title to land 
where the action involved a defect 
more than 25 years old. This bill if 
enacted into law would have perpe
tuated old defects but would not have 
cured them. Another bill would have 
made a lawyer guilty of barratry for 
calling attention to defects if it was 
later disclosed that they had been cured 
by the statute of limitations. It would 
have had the effect of decreasing the 
number of lawyers who are willing to 
examine titles and of increasing the 
burden of our public prosecutors but 
it likewise would not have cured any 
titles. 

These bills though they may appear 
ridiculous are nevertheless indications 
of the public temper. The State Bar 
Commissioners therefore delegated to 
the Committee on Real Property Law 
the task of drafting a proposed bill to 
be given to the legislature as a guide 
for their consideration. The bill as 
formulated was adopted by both houses 
and is known as Public Act No. 200 of 
the 1945 session. 

The essence of the act is contained 
within the first three sections. They 
provide as follows: 

"Section 1. Any person, havmg 
the legal capacity to own land in 
this state, who · has an unbroken 
chain of title of record to any in
terest in land for 40 years, shall 
at the end of such period be 
deemed to have a marketable rec
ord title to such interest, subject 
only to such claims thereto and de
fects of title as are not extin
guished or barred by application 
of the provisions of succeeding 
sections of this act and subject 
also to such interests and defects 
as are inherent in the provisions 
and limitations contained in the 
ruminents of which such chain of 
record title is formed and which 
have been recorded during said 40 
year period: Provided, however, 
that no one shall be deemed to 
have such a marketable record 
title by reason of the terms of this 
act, if the land in which such in
terest exists is in the hostile pos
SPf>f>ion of another. 

"Sec. 2. A person shall be 
deemed to have the unbroken chajn 
of title to an interest in land as 
such terms are used in the pre
ceding section when the official 
public records disclose: 

"(a) A conveyance or other 
title transaction no less than 40 
years in the past, which said con
veyance or other title transaction 
purports to create such interest in 
such person, with nothing appear-
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ing of record purporting to divest 
such person of such purported in
terest; or, 

"(b) A conveyance or other 
title transaction not less than 40 
years in the past, which said con
veyance or other title transaction 
purports to create such interest in 
some other person and other con
veyances or title transactions of 
record by which such purported 
interest has become vested in the 
person first referred to in this 
section, with nothing appearing 
of record purporting to divest the 
person first referred to in this 
section of such purported inter
est. 

"Sec. 3. Such marketable title 
shall be held by such person and 
shall be taken by his successors 
in interest free and clear of any 
and all interests, claims, and 
charges whatsoever the existence 
of which depends in whole or in 
part upon any act, transaction, 
event, or omission that occun-ed 
prior to such 40 year period, and 
all such interest, claims, and 
charges are hereby declared to be 
null and void and of no effect 
whatever at law or in equity: 
Provided, however, that any such 
interest, claim, or charge may be 
preserved and kept effective by 
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filing for record during such 40 
year period, a notice in writing, 
duly verified by oath, setting 
forth the nature of the claims. No 
disability or lack of knowledge of 
any kind on the part of anyone 
shall suspend the running of said 
40 year period. For the purpose of 
recording notices of claim for 
homestead interests the date from 
which the 40 year period· shall run 
shall be the date of recording of 
the instrument, non-joinder in 
which is the basis for such claim. 
Such notice may be filed for record 
by the claimant or by any other 
person acting on behalf of any 
claimant who is: 

"(a) Under a disability, 

"(b) Unable to assert a claim 
on his own behalf, 

"(c) One of a class but whose 
whose identity cannot be 
established or is uncer
tain at the time of filing 
such notice of claim fo1· 
record. 

"Sec. 4 This act shall not be ap
plied to bar any lessor or his suc
cessor as reversioner of his right 
to possession on the expiration of 
any lease, by reason of failure to 
file the notice herein required. 
Nor shall this act be deemed to 
affect any right, title or interest 
in land owned by the United 
States. 

"Sec. 5. To be effective and to 
be eJJtitled to record the notice 
above referred to shall contain an 
accurate and full description of all 
the land affected by such notice 
which description shall be set forth 
in particular terms and not by 
general inclusions. Such notice 
shall be filed for record in the 
register of deeds office of the 
county or counties where the land 
described therein is situated. The 
register of deeds of each county 
shall accept all such notices pre
sented to him which describe land 
located in the county in which he 
serves and shall enter and record 
full copies thereof in the same 
way that deeds and other instru
ments are recorded and each reg
ister shall be entitled to charge the 
same fees for the recording there
of as are charged for recording 
deeds. In indexing such notices in 
his office each register shall enter 
such notices under the grantee in
dexes of deeds under the names of 
the claimants appearing in such 
notices. 

"Sec. 6. This act shall be con
strued to effect the legislative pur
pose of simplifying and facilitat
ing land title transactions by al
lowing persons dealing with the 
record title owner, as defined here
in, to rely on the record title cov
ering a period of not more than 



40 years prior to the date of such 
dealing and to that end to extin
guish all claims that affect or may 
affect the interest thus dealt with, 
the existence of which claims 
arises out of or depends upon any 
act, transaction, event or omission 
antedating such 40 year period, 
unless within such 40 year period 
a notice of claim as provided in 
section 3 hereof shall have been 
duly filed for record. The claims 
hereby extinguished shall mean 
any and all interests of any na
ture whatever, however denomi
nated, and whether such claims 
are asserted by a person sui juris 
or under disability, whether such 
person is within or without the 
state, and whether such person is 
natural or corporate, or private or 
governmental. 

"Sec. 7. Nothing contained in 
this act shall be construed to ex
tend the periods for the bringing 
of an action or for the doing of 
any other required act under any 
existing statutes of limitation nor 
to affect the operation of any ex
isting acts governing the effect of 
the recording or of the failure to 
record any instruments affecting 
land nor to affect the operation of 
Act No. 216 of the Public Acts of 
1929 nor of Act No. 58 of the Pub
lic Acts of 1917 as amended by 
Act No. 105 of the Public Acts of 
1939. 

"Sec. 8. No person shall use the 
privilege of filing notices hereun
der for the purpose of slandering 
the title to land, and in any ac
tion brought for the purpose of 
quieting title to land, if the court 
shall find that any person has filed 
a claim for that reason only, he 
shall award the plaintiff all the 
costs of such action, including such 
attorney fees as the court may al
low to the plaintiff, and in addi
tion, shall decree that the defend
ant asserting such claim shall pay 
to plaintiff all damages that plain
tiff may have sustained as the re
sult of such notice of claim having 
been so filed for record. 

"Sec. 9. No interest, claim or 
charge shall be barred by the pro
visions of section 3 of this act un
til the lapse of 1 year from its 
effective date, and any interest, 
claim or charge that would other
wise be barred by said section 3 
may be preserved and kept effec
tive by the filing of a notice of 
claim as required by this act dur
ing the said 1 year period." 

The first query that occurs to most 
lawyers is as to whether the act will 
be held to be constitutional. It will be 
noticed that in a proper case vested 
interests are destroyed if no notice of 
claim is filed. It should be remembered 
though, that our recording acts like
wise destroy vested interests on be
half of innocent purchasers for value. 

If A being the owner deeds to B his 
interest becomes vested in B. If how
ever B fails to record his deed and A 
later deeds to C, an innocent purchas
rl·, who records his deed, the interest 
of B is effectively divested. Yet none 
of us consider the recording acts as 
being unconstitutional. The reason for 
this is the fact that our jurisprudence 
has long considered the right of free 
alienation of land as an important ele
ment of its value. This fact is illu
strated by the ancient rule against 
perpetuities adopted by the common 
law jm·ists and the more modern sta
tutes against restraints upon aliena
tion. In fact, our own recording acts 
were adopted for the purpose of mak
ing it easy to prove ownership upon 
a sale and to therefore foster the free-
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dom of alienation of land. There has 
been one case from a court of last re
sort which confirms the Committee's 
opinion that the act will receive fav
orable consideration from the courts. 
It is the case of Lane vs. Travelers 
Life Insurance Company, 230 Iowa, 
page 973. The case invo1ved a future 
interest which was cut off by Section 
11024 of the Iowa Code which in its 
divestiture provisions is similar to the 
Michigan Act. It provided for termina
tion of rights originating prior to 
January 1, 1920 unless a claim is filed 
in accordance with the Act. One brief 
paragraph of the Court's decision will 
illustrate its view$: 

"(5) We see no escape from 
the conclusion that the claim of 
the minor plaintiffs arose or ex
isted prior to January 1, 1920, and 
that it is barred by the plain pro
vis.ions of Code section 11024. It 
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may be that the legislature did not 
intend this provision to apply to 
such a case as the present. How
ever, as we view it, the language 
of the statute is plain and unam
biguous. Nor are we concerned 
with the policy of the lawmakers 
in enacting this measm·e. We may 
observe, however, that there can 
be little doubt of the desirability 
of statutes giving greater effect 
and stability to record titles. We 
believe it our duty to enforce this 
statute as written. The trial court 
should have dismissed the plain
tiff's petition." 
Examination of the provisions of 

Act number 200 discloses that its op
eration is expressly limited by two fac
tors. In order to claim advantage from 
its provisions an owner must show: 

1st: That he has an unbroken chain 
of record title for 40 years and 

2nd: That there is no one else in the 
hostile possession of the land. 

Another factor of I imitation that 
will undoubtedly be recognized in later 
interpretation is the fact that the act 
deals with record title only and not 
possessory title. It does not pretend to 
cure the existing situation that good 
record title may exist in one person 
while actual ownership may be vested 
in another. Common instances of this 
situation are chains of title based on 
forged deeds, deeds obtained by fraud 
or given in fraud of creditors. Even 
more common is the title based on ad
verse possession without even color of 
title in the owne1·. 

The Committee were of the opinion 
that these limitations upon its opera
tion would prevent to a large extent 
the disruption to accepted business 
practices that an act of this radical 
character would ordinarily entail. If 
a person is in possession of his home 
another could not be in hostile posses
sion and could not force him into liti
gation on title on the strength of the 
act. Likewise a false record claimant 
would have to show an unbroken chain 
covering forty years before having any 
standing in court even if the land was 
vacant. Then too if the land was in 
no one's possession at the time the 
claim was asserted but it had been in 
possession of the real owner for a suf
ficient time to earn a possessory title 
claim, there is nothing in the act to 
preclude a claim under such posses
sory title to the exclusion of a false 
claimant under record title. Likewise 
it is believed that the con tructive pos
session given by statute to a true owner 
of vacant land would be sufficient to 
defeat the claim of a holder under an 
"ancient wild deed" who had only re
cently taken posession. 

Similarly while the act may be used 
effectively in the termination of rights 
under express easements which have 
been abandoned, it is possible that such 
easements which have continued in use 
may be preserved by the courts by rea
son of their user even though the grant 
itself may be extinguished by reason 



of its creation previous to the forty 
year period. 

It is not anticipated that the act 
will have the immediate effects of elim
iflating the need for an abstract back 
to government. However, after it has 
received court construction, it will 
probably tend toward elimination of a 
full abstl·act as a prerequisite in all 
examinations. It is probable that while 
attorneys will continue to make their 
C'xaminations of title in chronological 
sequence from the earlier chain down 
through the later conveyances in the 
chain of title, the modern tendency of 
emphasizing recent conveyances and 
title transactions and of paying less 
attention to the older ones will be 
greatly accelerated. The beginning· of 
the chain in point of emphasis, will be 
with the present holder's title and the 
examiner will retrace its precedents 
with lessening concern instead of re
quiring a perfect link for each trans-

action from the government patent on 
down to date. 

In order that the act could have the 
effect of closing the door on ancient de
fe;cts it was necessary to require that 
meritorious interests must be extin
guished unless protected by the filing 
of claims of interest. It is surprising 
to note that few such notices have as 
yet been filed. This is particularly sur
prising when it is considered that mort
gages having long terms yet to run 
before the due date and future interests 
in which vesting has been delayed 
more than forty years both run the risk 
of extinction. Thus a trust mortgage 
encumbering land in Michigan executed 
in 1900, securing payment of bonds 
IY'.aturing in 1950 will be extinguished 
by the terms of the Act if no notice 
is filed to preserve the lien. Likewise a 
cvntingent remainderman must file no
t.ce to preserve his status as claimant 
where the particular estate has exceed-

ed or is nearing forty years in dura
tion. 

It is hoped that the Act's provisions 
will be widely publicized so that at
torneys may have ample opportunity to 
vrotect meritorious interests by the fil
ing of the required notices during the 
one year waiting period. 

The Act has had little application 
in practice and no court tests at this 
time. It is therefore premature to make 
predictions as to its full effect in op
eration or to draw conclusions with re
spect to the advisability or need for 
suggested amendments. It would how
ever be in the nature of the superna
tural if an act as far reaching as this 
one did not show flaws and defects in 
the light of experience in the courts. 
The committee that drafted the act will 
listen attentively for signs of weak
ness in its operation, and will welcome 
the many helpful suggestions that the 
title compnnies of the country can give. 

The Abstract Business -Interstate 

The purpose of this paper is to de
termine, if possible, the position of the 
abstract business with respect to fed
eral laws and regulations under the 
power granted to the Federal Govern
ment under the Commerce Clause. The 
word "interstate" then, is here usually 
used in a broader significance than in 
its usually accepted meaning, which is, 
"commerce across state lines," but 
rather in the sense of denoting "com
merce subject to federal laws and reg
ulations." 

In what many of us now recall as 
"the good old days" of free and private 
enterprise, we would have been pro
foundly shocked and highly indignant 
if we had been informed that ·our bus
iness of making abstracts of title was 
in interstate commerce and subject to 
Federal regulation of any kind. But 
in the light of the events of the past 
fifteen years, and especially in the 
light of the decisions 'Of the United 
States Supreme Court in the cases 
o:f the Southeastern Underwriters (322 
US 533, 64 SCR 1162) and the Polish 
National Alliance (322 US 643, 64 
:::'CR 1162), it behooves us to pause for 
a moment to examine our position with 
respect to interstate commerce. If we 
find that our business is strictly intra
state commerce, we might feel free to 
go on our merry way under only such 
regulation 'Or restriction as our I'e
!:.pective state laws impose, but if we 
find ourselves to be engaged in inter
state commerce, or if we seriously 
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doubt that we could be ruled not to be 
subject to federal law and regulation, 
we should take care to strictly observe 
and live within all federal statutes and 
regulations governing interstate com
merce, in addition to our continued 
5trict observance of such state laws and 
regulations as may be in force. There 
is, so far as I can determine, no ad
vantage to us in interstate commerce, 
but if we should ignore federal laws 
and regulations governing interstate 
commerce and later are held to be sub
ject to any such federal law and regu
lation, our position will be, to put it 
lightly, uncomfortable. Therefore at 
this moment we find ourselves in a pre
dicament illustrated by one of my fav
orite stories about the lad wh'o was in
dustriously weeding the garden on a 
bE:autiful summer day. Some of his 
pals came along on their way to the 
swimming hole, and called to him to 
come along. He refused, saying with 
much gusto that he wanted to weed 
the garden, and stuck to his story in 
the face of much urging. Finally his 
friends, unable to understand his devo
tion to just plain work, asked what he 
was getting for the job. He replied: 
"Nothin' if I do and Hell if I don't." 

To observe the proverb "discretion 
is the better part of valor" in our pres-
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ent position is unquestionably good 
business sense. The cost of a judicial 
determination to settle the question for 
any ·one of us individually would be a 
considerable sum, perhaps much more 
than the cost of many years of observ
ance of all these federal laws and reg
ulations. And unfortunately the prob
lem is one of individual application. In 
Washington Water Power Go. vs. 
Coeur D'Alene, a case in Federal Dis
trict Court in Idaho, (9F Supp 263) 
it was held that "whether commerce is 
interstate *** or intrastate *"'* is a 
substantive question to be determined 
from what is done." Thus an adjudi
cation in a case by or against one of 
us, while serving, it is true, as pre
cedent and as a guide post for the rest, 
might not be controlling in cases by 
or against others, since "what is done" 
must vary considerably with each one 
of us, and those facts which might 
predicate a decision in one case might 
not be applied with the same force in 
ether cases due to different circum
stances or different c-ombinations of 
circumstances and facts. 

The answer to any legal question 
must be found in the statutes on the 
subject, if any there be, as construed 
by the courts, or in the pronouncements 
of the courts only. With respect to our 
question there is, ·of course much sta
tute law, largely applicable as we shall 
see, by implication only, but there is a 
dearth of judicial authority in point. I 
have been unable to find a single case 



involving the business {)f abstracting 
titles, issuing title certificates or in
suring titles as it relates to interstate 
commerce. No doubt there are a num
ber of administrative rulings affecting 
some of our businesses, for instance 
under the Fair Labor Standards Act, 
but these are not holdings by a court 
of last res{)rt, and are not conclusive, 
since they are open to attack on ap
peal, even though they have been held 
to have great weight in judicial con
siderations. (Jewel Ridge Goal Corp. 
vs. Local No. 6167 (DC Va) 53 F Supp 
935). But this lack of judicial author
ity in point is not, I feel, a seri{)US 
handicap in our consideration of the 
ouestion. Even if I had found cases in 
point, I would have proceeded to ex
amine the matter in the same way I 
have done it for this occasi{)n, for the 
rule of stare decisis (adherence to pre
cedents) has been relegated to second
ary importance by our modern courts 
who have overruled cases of long 
standing and great importance, with 
little hesitancy. Nowadays one can de
pend less on precedents than on trends 
~nd conditions and when precedents are 
considered to be outmoded and un
suited to the social and political trends 
of the present, they are promptly dis
carded. It is therefore advisable, even 
necessary, to examine the matter of 
i!1terstate commerce historically and 
psychologically if we are to find the 
answer to our question. 

What is interstate commerce? As 
you know, Article I, Sec. 8, Cl.3 of the 
Constituti{)n provides that the Con
gress shall have power "To regulate 
Commerce with foreign Nations, and 
among the several States, and with the 
Indian Tribes." This is the foundation 
of col}gressional power over commerce, 
and in view of the breadth of the lan
gual!:e used, it is to be expected that 
there are numerous cases defining the 
scope of that power. Chief Justice 
Marshall gave us the first, and perhaps 
the best of all of them when in Gib
bons vs Ogden (9 Wheat 1 at 22.9) he 
said: "Commerce, in its simplest sig
nification, means an exchange of 
goods; but in the advancement of so
ciety, labor, transportation, intelli
gence, care and various mediums of ex
change, become commodities and enter 
into commerce; the subject, the vehicle, 
the agent, and their various operations 
become the ·objects of commercial reg
ulation." He als{) warned, in discussing 
the embracing and penetrating effects 
of the federal commerce power , that 
effective restraints on its exercise 
must come from political rather than 
judicial processes. (Gibbons vs. Ogden 
supra, loc cit 197). In other words, as 
h(· foresaw the development {)f the Am
erican economy and the course of judi
cial determination, the Courts would 
not be inclined to restrict the scope of 
the commerce p{)wer, but that any re
striction imp·osed must come from the 
Congress. The accuracy of these state
ments, made more than a century and 
a quarter ago, is a tribute to this grea t 
jurist. 

But in spite of the all-inclusiveness 
of this definition, which for .some time 
was not regarded with approval, it was 
almost one hundred years before "Com
merce" meant much more than "trade" 
or "traffic," more for the reason that 
it was apparently not the congressional 
desire to make it more than for any 
other cause. In its cases during that 
period having to do with the Com
merce Clause, the Court rarely said 
anything about what the Congress 
might do in the exercise of its power 
over commerce, but rather confined it
self to saying what the States could 
not do as being discriminatory against 
or burden orne on interstate commerce. 
In view of the congressional apathy, 
this was all that was necessary to say 
in deciding those cases, but it resulted 
in a negative rather than a positive 
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development of the law on the subject. 
This century period was the time of 
great industrial expansion in the 
United States, and the thoughts and 
expressions of the early part of the 
period were colored and influenced by 
~ desire to aid and foster business in 
general, on the theory that "what is 
good for business is good for all the 
people." Small wonder then, that we 
find such activities as "production," 
"Manufacturing," and "mining" held 
by the Courts to be intrastate com
mer ce only, and beyond the power of 
the Congress under the Commerce 
Clause. (See Veazie vs Moore 14 H{)W 

568, 14 L Ed 545; Kidd vs Pearson 128 
US 1, 9 SCR 6). But this was also the 
period of social awakening in the 
United States. Labor was stirring and 
rumbling in its century long battle for 
the right to organize, bargain collect
ively and strike; complaints were free
ly made · about the huge concentration 
of wealth and power in a few hands; 
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the evils of big business and monopo
lies were attracting sullen attention; 
the realization that perhaps we were 
our brothers' keepers and had a re
sponsibility for their welfare was 
dawning. All this dissatisfaction with 
things as they were was coming to the 
llttention of Congress and the Courts , 
sensitive as they always are to public 
opinion. Shortly after the middle of 
the eighteenth century the stress and 
strain of the panic of 1857, the Civil 
War and the Reconstruction Period in
tensified the public demand for C{)l'

l·ective measures in all these fields, 
a1~d we find more and more attention 
being given to remedial legislation, al
though the pl'ogress was painfully 
slow for a long time. 

'rn 1887 the Congress enacted the In
terstate Commerce Act, (24 Stat L 379 
Ch 104, Title 49 USCA Sec 1) and for 
t he first time its commerce power be
gan to exert a positive influence in 
American law and life. In its original 
form it applied only to carriers by rail
road and water; in 1906 it was amend
ed by the Hepburn Act (34 Stat L 584 
Sec 1) to apply to the transportation 
of oil or other commodity by pipe line; 
and in 1910 by the !Mann-Elkins Act 
(36 Stat L 544 Sec 7) to apply t o tel 
egraph, telephone and cable companies, 
both wire and wireless, engaged in 
transmitting messages over state lines. 
Observe, if you please, how this legis
lative development indicates the influ
ence of the industrial advancement of 
t.he nati{)n, and how it indicates the 
new determination of the Congress to 
assume control over widening phases 
nf interstate commerce. Then in 1890 
came the second important assumption 
by Congress ·of its power over com
merce by the passage of the Shennan 
Anti-Trust Act (26 Stat L 209 Ch. 647; 
Title 15 USCA Sec 1 et seq.), followed, 
mainly after 1903, by many others 
such as the Clayton Act (Trusts) in 
1914, the Wagner Act (Labor) in 1935, 
the Fair Labor Standards Act (Labor) 
in 1938 and the Labor Disputes Act in 
1943. With the passage of the Sher
man Act, and in spite of some set
backs at the hands of the then conserv
ative Court, and in spite of an eco
nomic emergency in the panic of 1893, 
the Congress became truly federal
minded, and a little more than a decade 
lr.ter, aided by President Theodore 
Roosevelt and his big-stick policy, be
came truly aggressive in its views of 
interstate commerce. 

Naturally the Interstate Commerce 
Act and the Sherman Anti-Trust Act 
came into the Courts many times. It 
was soon apparent that they had ush
ered in new phases of adjudication. 
requiring the Court to approach the 
interpretation of the Commerce Clause 
in the light of an actual exercise by 
Congress {)f its power thereunder. In 
the earlier decisions, and in spite of the 
broad definition of commerce by Chief 
Justice Marshall in the Ogden case 
(supra), the Court allowed compara
tively little scope to the power of Con
gress, as is witnessed by the decisions 



ir> U. S. vs Knight C<>. (156 US 1, 15 
SCR 249), Hopkins vs U.S. (171 US 
578, 19 SCR 40) and Anderson vs U. S. 
( 171 US 604, 19 SCR 50). These deci
si·ons had a far reaching effect, con
tinuing until very recently, as they 
were used with approval by the Court 
when it ruled that Congress had ex
ceeded its power in the child labor 
cases, the railroad retirement cases, the 
NRA cases and the first Guffey Coal 
Act cases. But even as restrictive deci
sions were being written, the judiciary 
was acquiring a broader view of the 
commerce power, and was slowly but 
surely returning to the principles which 
underlay the views expressed and the 
definition of commerce given by Mar
shall in the Ogden case (supra). Jus
tice Holmes in Swift & Co. vs U. S. 
(196 US 375, 25 SCR 276), shortly 
after the Knight Co. case, sustained 
the exercise of the federal power ove1· 
intrastate activity, stating that "com
merce among the states is not a tech
nical legal conception, but a practical 
one, drawn from the course of busi
ness." Here, by rec·ognizing that the 
course of business presents a practical 
side worthy of notice and carrying 
sc.me weight, was a chink in the hith
erto almost impregnable armor of ab
stract legal reasoning in commerce 
law. The broadening effect of this pol
icy was soon and repeatedly felt. It 
was demonstrated by subsequent deci
sions of great consequence such as 
Loewe vs Lawler (208 US 274, 28 SCR 
301) B. & 0. Ry. vs Interstate Com
merce Com. (221 US 612, 31 SCR 621) 
Southern Ry. Co. vs U. S. (222 US 20. 
32 SCR 2) Mondou vs N.Y. N.fi. & 
H. R. Co. (223 US 1, 32 SCR 169) and 
U. S. vs. Patten (226 US 525, 33 SCR 
141), that many kinds of admittedly 
mtrastate business or activity have 
such effect upon interstate commerce 
ar. to make them proper subjects of 
federal regulation. The kind or man
ner of the effect does not seem to have 
been of much moment, since in some 
of the cases the term "direct" was 
used, as in United Leather Workers 
vs. H. & M. Trunk Co. (265 US 457, 
44 SCR 623), Di Santos vs. Pennsyl
vania (273 US 34, 47 SCR 267), and 
Standard Oil Co. vs. U. S. (221 US 1, 
31 SCR 502), in some of them "sub
stantial" or "material" was substi
tuted as synonymous, as in Santa 
Cruz-F. P. Co. vs. Nat. Labor Rel. Bd. 
(303 US 453, 58 SCR 656) and in still 
cthei·s it was not mentioned, as in B. 
& 0. R. Co. vs. Interstate Commerce 
Com. (supra), Mondou vs. N.Y. N.H. & 
H. R. Co., (supra) and Interstate Com
merce Com. vs. Goodrich Transit Co. 
(224 US 194, 32 SCR 436). The degree 
of the effect upon interstate commerce 
was considered as having some, though 
perhaps not controling weight, for in
stance in the Shreveport Rate Cases, 
in which it was held that intrastate 
railroad rates might be revised by the 
federal government because of their 
economic effect upon interstate com
merce, Justice Hughes said: "matters 
l1aving such a close and substantial re-

lation to interstate traffic that the con
trol is essential or appropriate to the 
security of that traffic, to the efficiency 
of the interstate service, and to the 
maintenance of conditions under which 
interstate commerce may be conducted 
upon fair terms and without molesta
tion or hindrance" are such that fed
eral intervention is constitutionally au
thorized. (Houston E. & W. T. R. Co. 
vs. U. S. 234 US 342, 34 SCR 833). 
Chief Justice Stone recently summar
ized the present state of the commerce 
law in U. S. vs. Wrig·htwood Dairy 
(315 US 110, 62 SCR 523), where he 
said: "The commerce power is not con
fined in its exercise to the regulation 
of commerce among the states. It ex
tends to those activities intrastate 
which so affect interstate commerce, or 
the exertion of the power of Congress 
over it, as to make regulation of them 
an appropriate means to the attain
ment of a legitimate end, the effective 
execution of the granted power to reg
ulate interstate commerce. *** The 
power of Congress over interstate 
commerce is plenary and complete in 
itself, may be exercised to its utmost 
extent, and acknowledges no limitations 
than are prescribed in the Constitu
tion. *** It follows that no form of 
state activity can constitutionally 
thwart the regulatory power granted 
by the commerce clause to Congress, 
hence the 1·each of that power extends 
to those intrastate activities which in 
a substantial way interfere with or 
obstruct the granted power." 

Thus following the Swift case, from 
which I quoted Justice Holmes a mo
ment ago, the scope of the federal pow
er undel' the commerce clause has been 
:;;wiftly enlarged. Almost every case re
ported goes a little farther in its find
ings and broadens the aspect of the 
power. Lately we find that the neces
sity for a "Substantial" degree of ef
fect upon interstate commerce has been 
greatly reduced, and ever so slight an 
effect is deemed sufficient under some 
circumstances to sustain the exercise 
c,f the federal regulatory power under 
the Commerce Clause. For an example, 
let us consider the case of Wickard vs. 
Filburn (317 US 111, 87 L Ed 122). 
decided in 1942. In this case Filburn, 
appellee, was fined $117.11 by Wick
ard, Secretary of Agriculture, appel
!unt, as a marketing penalty under the 
Agricultural Adjustment Act of 1938. 
Filburn operated a small Ohio farm. 
and usually raised about 11 acres of 
wheat, most of which he fed to his 
chickens and used for seed, and the 
balance, if any, he sold locally. His 
1941 wheat acreage was established at 
11.1 acres, but for some reason he 
se wed and later harvested, 23 acres. 
He was penalized for the excess ac
reage, refused to pay, and obtained an 
injunction in Federal District Court 
restraining Wickard from enforcing 
the penalty assessed. On appeal the 
decision of the lower court was re
versed and the injunction dissolved. 
Filburn contended that his wheat 
growing was strictly local, was not 
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in interstate commerce and therefore 
was not subject to federal regulation. 
Justice Jackson in the opinion says: 
"even if appellee's activity be local and 
though it may not be regarded as com
merce, it may still, whatever its na
ture, be reached by Congress if it ex
erts a substantial economic effect on 
ir"terstate commerce and this irrespec
tive of whether such effect is what 
might at some earlier time have been 
defined as "direct" or "indirect," and 
''that the appellee's own contribution 
to the demand for wheat may be triv
Ial by itself is not enough to remove 
him from the scope of federal regula
tion where, as here, his contribution, 
taken together with that of many oth
ers similarly situated, is far from 
trivial," and "Congress may properly 
have considered that wheat consumed 
on the farm where grown, if wholly 
outside the scheme of regulation, 
would have a substantial effect in de
feating and obstructing· its purpose to 
stimulate trade." The purport of this 
decision is plain to see: Even a strictly 
local business which affects interstate 
commerce in a trivial and most indir
ect manner, is subject to federal reg
ulation if Congress so desires. 

How shall we know whether or not 
Congress "so desires"? Let us look at 
the Southeastern Underwriters case, 
which b1·ought a-ll this to our attention. 
Here the defendants were indicted un
der the Sherman Anti-T1·ust Act for 
conspiracy to control premium rates. 
They demurred to the indictment, the 
demurrer was sustained and the in
dictment dismissed. The Government . 
f1 ppealed and won a reversal of the de
cision of the lower Court. The business 
of fire insurance and allied lines speci
fied (not including title insurance) 
was held to be in interstate comme1·ce 
and subject to Federal law and regu
lation. This decision overruled . the 
Paul case ( 1869), the Hooper. case 
(1895), the New Yo1·k Life case (1913) 
and others, all of which had held . that 
the business of insurance was not in 
interstate commerce. The underwriters 
urged that Congress did not intend in 
the Sherman Act. to exercise its power 
over the interstate insurance trade. The 
Court, in discarding this contention, 
quoted parts of the Act reading "every 
C;ontract," "every person," "any part 
of the trade," and said, speaking 
through Justice Black, that the lang
uage used is comprehensive and indi
cates "a carefully studied attempt to 
bring within the Act every person en
gaged in business whose activities 
might 1·estrain or monopolize commer
cial intercourse among the states," and 
that "a general application of the Act 
to all business *** is in harmony with 
the spirit and impulses 'Of the times 
which gave it birth." Thus the widest 
mterpretation is given to the general 
terms in which most laws are couched, 
and another avenue of escape from 
federal regulation is closed. 

Now let us look at the abstract of 
title business generally in order to 'see 
where we fall into this definite · p~t-



tern of commerce control. We own and 
maintain tract indices or plants which 
have to do exclusively with property 
in a single state, even in a single 
county usually. We employ help to 
search the titles to these local prop
erties and in so doing we actually move 
within very narrow physical limits, 
well within state boundaries. We bank 
cur money, if any we have, in local 
institutions and we usually purchase 
substantially all our supplies locally. 
We have comparatively few customers 
c.utside our own state boundaries, and 
the amount of business we do for them 
is comparatively small. In the case of 
my own company, the out of state bill
iugs range from .163 to .204 of one 
per cent of our total billings annually. 
Surely we are. intrastate in our opera
tions if such there be in these days. 
But is that the an wer? I am afraid 
110t. Bear in mind that it has now been 
settled that the congressional com
met·ce power extends not only to inter
r;iate business, but also to intrastate 
business which exerts a substantial in
fluence on or substantially affects in
terstate commerce, even tliough that in
fluence or effect be trivial when meas
ured in terms of the individual, but 
substantial when taken together with 
the activities of others similarly sit
uated. A large percentage of our busi
ness is done for banks, f;avings and 
loan associations, trust companies, in
surance companies and inve. tment com
panies whose business does cross state 
lines, or who otherwise are undoubt
edly in interstate commerce. Through 
our services to them, we enable them 
to invest their funds and carry on their 
interstate operations, and in this and 
other ways I believe we substantially 
affect interstate business. Whether or 
uot we are interstate in our own op
erations makes not a whit of differ
ence, since strictly intrastate business 
affecting· interstate business is subject 
to federal regulation to the same ex
tent as interstate business. The trend 
is definitely toward broader interpre
tation of the commerce power all the 
time. As an illustration, a processor 
or manufacturer whose business was 
local in scope was held to be subject 
to the Fair Labor Standards Act where 
his employees prepat·ed goods which he 
knew, or had reason to know another 
manufacturer would place in inter
state commerce as a part of his fin
ished product. (Bracey vs. Luray ( CCA 
4) 138 Fed. 2nd 79). 

It is often said that there is a limit 
to all things, and perhaps there is a 
limit to this trend. But I can see small 
reason for the pendulum of liberal in
fluence to begin a reverse swing. The 
case for State rights has been so weak
ened and that for centralization of 
government so strengthened in the past 
fifteen years that the assumption by 
the Congress of powers which of old 
were considered as being exclusively 
those of the states, has ceased to cause 
much concern. True, there are still a 
few of us "rugged individualists" tot
ttring around, but even we agree that 

the world is now different. New prob
lems, new policies and new trends re
quire new and t·evised thinking. 

Standing in lhe foreground of the 
uew conception of government and its 
functionf; is the Supreme Court of the 
United States. Composed of compar
atively young and vigorous men, most 
of them socially minded, it is a leader 
in advanced thought rathet· than the 
follower it was some years ago. In 
point of service its oldest member 
counts twenty years, its youngest a 
few days. Even its more conservative 
members can hardly be termed "reac-
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t.ionary." One of them, in his first pub
lished opinion expressed the thought 
that the constitution is not what it 
says, but what the Court says it says. 
There is, I am sure, small reason to 
expect a reversal or even a crystali
zation of trend in interstate commerce 
law in the interpretations of the com
merce clause by this group. On the 
contrary, it is probable that further 
extensions of the commerce power will 
be recognized and applied. 

Will the Congress adopt any re
f;trictive legislation to change this as
pect in any material way? The record, 
I am sure you will agree, gives us the 
answer to that. So much general good 
has been had from the application of 
the Interstate Commerce Act and the 
Sherman Anti-Trust Act, to say noth
ing of various other corrective laws 
operating under the Commerce Clause, 
all of which is a matter of common 
knowledge and approval, that it ap
pears virtually impossible for any such 
thing to happen. So far as I remem-
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ber, there has not even been anything 
introduced for congressional considet·
ation in many years which might be 
termed restrictive of the commerce 
power. 

Ladies and Gentlemen, we could pro
long this discussion many minutes by 
considering and analyzing more of the 
multitude of commerce cases than we 
have here cited. There are some, it is 
tru , which will give the reader the 
idea that interstate commerce is ac
tually just what its name implies, but 
I am sure that sober analysis of these 
cases in the light of the attitude of the 
Congress and the Court at this mo-

. ment will not lead to any different con
clusions on our question. There is only 
one item which needs further consider
ation on this occasion: What is the ex
tent of the effect of the business of ab
sh·acting titles on interstate commerce? 
I spoke before of the comparatively 
small amount of actual interstate bus
mess we do, taking my own business 
afi an example. I also called attention 
to the fact that our operations for 
banks, trust companies and so forth no 
doubt aid the transaction of interstate 
commerce to the extent that they exert 
a substantial influence on such com
merce when measured by our efforts 
as a class. But even more important 
than that, I believe that the subject of 
our service, the title to land itself, is 
so vitally important an item in our na
tional economy that our connection 
therewith gives us a further "substan
tial" effect on interstate commerce. 
Land is the very foundation of our 
national existence, its produce houses, 
feeds, and clothes us, its products move 
continually in interstate commerce, its 
value is a large percentage of our na
tional wealth. We, by our services, 
make possible the comparatively free 
and easy purchase and sale of this im
portant land, we thereby help keep it 
productive by successive owners, we 
make possible the adequate and effi
cient financing which is so important 
in its ownership and operation. There 
is no doubt in my mind that the courts 
would hold in any important case that 
this constitutes a substantial effect on 
interstate commerce. 

Therefore, ladies and gentlemen, in 
my humble opinion, the business of ab
sb·acting titles, although perhaps in
trastate, is so interwoven in the mesh 
of interstate commerce that the sub
stantial effect it exerts on that com
merce, makes it subject to federal 
laws and regulations governing such 
commerc.e. What those federal laws are, 
a11d their requirements on us, will be 
explained to you by the speakers who 
follow. 
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The Law, Defined 
(Information taken from the U. S. Code Annotated, Title 29, beginning with Section 151.) 

The Reasons for the Passing 
of the Law ·were: 

The denial by employers of the right 
of employees to organize and the l'e
fusal by employers to accept the pro
cedure of collective bargaining lead to 
strikes and other forms of industrial 
s lrife or unrest, which have the effect 
of burdening or obstructing commerce 
by 

(a) Impairing the efficiency, safety, or 
operation of the instrumentalities 
of commerce; or 

(b) affecting, restraining, or control
ling the flow of raw materials Ol' 
manufactured goods from or into 
the channels of comme1·ce, or the 
prices of such materials or goods 
in commerce; or 

(c) causing diminution of employment 
and wages in such volume as to 
:;ubstantially impair or disrupt 
the market for goods flowing from 
o1· into the channels of commerce. 

It is declared to be the policy of 
the United States to eliminate the 
causes of certain obstructions to the 
free flow of commerce and to elim
inate these obstructions when they 
have occurred by encouraging the prac
tice and procedure of collective bar
gaining and by protecting the exercise 
by workers of representatives of thei1· 
own choosing, fo1· the purpose of ne
gotiating the terms and conditions of 
their employment or other mutual aid 
or protection. 

Constitutionality: 
That this law is claimed to be one

sided in its application, to subject the 
employer to supervision and restraint, 
and to leave untouched abuses for 
which employees may be responsible, 
does not affect the power of Congress 
to enact it, as the legislative authority 
exerted within its proper field need not 
embrace all evils within its reach. 

Purpose: 
The purpose of the law is to recog

nize, and to furnish means of enforce
ment of, right of labor to deal on equal 
footing with its employe1·s. 

The sanctions of this law are im
posed not in punishment of the em-
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ployer, but for the protection of the 
employee: 

To compel employers to bargain col
lectively with theil· employees to the 
end that employment contracts bind
ing upon both parties should be made. 

To protect interstate commerce by 
securing to employees the right to or
ganize, to bargain collectively through 
representatives of their own choo ing, 

ROY C. JOHNSON 

and to engage in concerted activities 
for that and other purposes. 

To promote peaceful settlement of 
disputes between employers and em
ployees by providing legal remedies for 
the invasion of employees' rights of 
self-organization and collective bar
gaining. 

The law does not interfere with nor
mal exercise of employer's right to 
select or discharge employees, but is 
directed solely against abuse of that 
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right by interfering with the right of 
self-organization. 

Therefore, the dominant purpose and 
intent is to permit employees to form 
their own organizations without inter
ference of any kind by employers. 

This law meant to give to employees 
whatever advantage they would get 
from collective pressure upon their 
employer. 

Federal Power Is limited to 
Interstate Commerce: 

An employer may be subject to the 
law, however, although not himself en
gaged in commerce. 

Whether employer's activities are 
local or intrastate in character is im
material on question whether they af
fect commerce, if they are so closely 
and substantially related to interstate 
commerce that their control is essen
tial or appropriate to protect such 
commerce from burdens and obstruc
tions. 

In determining whether printing de
partment of corporate employer was 
engaged in interstate commerce, the 
court, in addition to considering prod
ucts of department shipped in inter
state commerce, could also take into 
account raw materials purchased out
side of the state. 

Right of Employees as to Organization, 
Collective Bargaining, Etc.: 

Employees shall not only have the 
1·ight, but shall be encouraged, to form, 
join, or assist labor organizations, to 
bargain collectively through represen
tatives of their own choosing, and to 
engage in concerted activities, for the 
purpose of collective bargaining or 
other mutual aid or protection. 

Striking employees have the right 
to convince other workers and the pub
lic of the righteousness of their cause. 

The law guarantees the right of self
organization and collective bargaining 
to employees in interstate commerce, 
and the National Labor Relations 
Board has authority and jurisdiction 
to enforce those rights. 

Employees have the right to organ
ize for self-defense and protection. 

The law does not compel employees 



to affiliate themselves with existing 
national or other unions or associa
tions and it does not prevent them from 
forming truly independent local asso
ciations of their own. 

Right to Strike-Employees have a 
right to strike, for good cause or for 
no cause, but the strike must be con
ducted in a lawful manner, and when 
so conducted the stl·iker retains his 
status as an "employee" and is pro
tected by the law. 

Picketing-Peaceful picketing is a 
method of campaign which a union 
may employ to win converts to its 
cause in a forthcoming election to de
termine employees' bargaining unit. 

Unfair Labor Practices 
by Employer Defined: 

It shall be an unfair labor practice 
for an employer-

( 1) To interfere with, restrain, or 
coerce employees in the exercise 
of the rights guaranteed under 
this section. 

(2) To dominate or interfere with the 
formation or administration of any 
labor organization or contribute 
financial Ol' other support to it. 

(3) By discrimination in regard to 
hire or tenure of employment or 
any term or condition of employ
ment to encourage or discourage 
membership in any labor organiza
tion. 

( 4) To discharge or otherwise dis
criminate against an employee be
cause he has filed charg·es or given 
testimony. 

( 5) To refuse to bargain collectively 
with the representatives of his em
ployees, subject to the provisions 
of Section 159 (a) of this title. 

Collective bargaining between em
ployees and employers, guarantees em
ployees absolute freedom of choice as 
to their representatives, and such free
dom should not be controlled or intlu
E:nced by employer or by any expres
sion or form of order by National 
Labor Relations Board. 

Definitions-An "unfair labor prac
tice", exists, when employer interferes 
with, restrains or coerces employees 
in their right of collective action. 

The terms "interfere," "restrain," 
and "coerce," within this law making 
it an unfair labor practice for an em
ployer to interfere with, restrain, or 
coerce employees in exercise of their 
right to self-organization and to bar
gain collectively, include a great num
ber of acts which, normally, could be 
validly done, but when they interfere 
with, restrain or coerce employees in 
exercise of their rights, they are pro
hibited by the . law. 

Rights of Employer-It is the func
tion of the Circuit Court of Appeals 
to see that the rights of self-organiza
tion and collective bargaining guaran
teed by this law are amply secured to 
the employee, but, in its effort to pre-

vent the pl'escribed unfair labor prac
tices, the court must be mindful of 
the welfare of the honest employer. 

Espionage by Emplo,ye1'-Action of 
employe1· in employing detective agency 
to ascertain activities of labor union 
and the doing·s of employees who were 
members of the union was improper. 

Lockouts-Evidence supported find
ings of National Labor Relations Board 
that employer interfered with, re
strained, and coerood its. employees in 
violation of the law by threatening 
discharge of employe~s and closure of 
employer's plant if employees did not 
refrain from union activities and that 
employer wrongfully locked out em
ployees and refused to reinstate them. 

A. B. WETHERINGTON 

i\iembe1·, Board of Governm·s, American 
Title Assn. 

Secretary, Title and Trust Co. of Florida 
Jacksonville, Florida 

Statements by Employe1·- Utter
ances of corporate employer's presi
dent that it was not to employees' in
t('l'est to join a union and pay dues 
and that he had no place in his or
ganization for anyone receiving wages 
as a union organizer showing that em
ployer had a fixed hostility towards 
employees' activities in organizing a 
L!nion and in selecting a particular 
union as employees' representatives 
and showed that employer violated 
rights guaranteed to employees under 
this law and was guilty of interfm·
ence which is prohibited. 

Threat to Close Plant-Evidence of 
speeches by employer's officer contain
ing thinly veiled threats that, if em
ployees chose union for bargaining 
agent, the plant would close down and 
they would all lose their jobs, war
ranted conclusion by National Labor 
Relations Board that employer did not 
permit employees to enjoy the freedom 
of choice contemplated under the law. 
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Concessions of Time or Pay-Em
ployer's failure to dock employees' 
wages for employer's time used by 
employees in holding meeting and ap
pomting committees concerning the or
ganization of a union is an "unfah 
labor practice" on part of employer. 

Disc1·:mination Against Unwn ildem
bers-To discourage membership in 
union by discrimination in regard to 
hire and tenure of employment 1s an 
unfair labor practice. 

To prohibit the discouragement of 
union membership by means of anti
union discrimination is unlawful and 
the law directly protects union mem
bership, and indirectly protects em
ployees engaged in lawful union activi
ties from discha1·ges that would effect 
a discouragement of union member
ship. 

Discharge of Employees-When real 
grounds for discharge of an employee 
exist, the employe1· may not be pre
vented, because of employee's mem
bership in a union, from discharging 
employee for such grounds, so long as 
ii is not for union activities. 

Refusal to Bargain Collectively
The law imposes upon employer, the 
obligation, to meet and bargain with 
his employees' representatives, respect
ing proposed changes of an existing 
contract, and also to discuss with them 
its true interpretation, if there is any 
doubt 1·egarding its meaning. 

A very impo1·tant part of the Wag
ne?' Act relates to the a1Jpoint1nent of 
a boct1·d, theiJ· tenn of office, sala;1·ies, 
duties, etc. Howeve1·, dtue to the time 
allocated for" this discussion, I shall 
not discuss this ph.ase of it. 

Offenses and Penalties: 
Any person who shall willfully re

sist, prevent, impede, or interfere with 
any member of the Board or any of 
its agents or agencies in the perform
ance of duties pursuant to this law 
shall be punished by a fine of not mo1·e 
than $5,000 or by imprisonment for 
not more than one year, or both. 

* * * 
FAIR LABOR STANDARDS 

Title May Be Cited as "Fair Labor 
Standards Act of 1938" 

It is unlawful for an employer to 
violate wage and hour requirements 
with respect to employees engaged in 
interstate commerce or production of 
goods for interstate commerce. 

Minimum Wages 
(a) Every employer shall pay to 

each of his employees who is engaged 
in commerce or in the production of 
goods for commerce wages at the fol
lowing rates: 

( 1) During the first year from the ef
fective date of this section, not 
less than 25 cents an hour. 

(2) During the next six years from 
such date, not Jess than 30 cents 
an hour. 



(3) After the expiration of seven 
years from such date, not less than 
40 cents an hour, or the rate (not 
less than 30 cents an hour) pl·e
scribed in the applicable order of 
the administrator issued under sec
tion 208 of this title, whicheve1· is 
lower. 

Computation of Wages 
Where bus driver was paid his 

wages on a weekly basis and made 
weekly settlements with employer, the 
rate per hour should be determined 
by treating each work week as a sepa
rate unit of time, the excess payment 
in one work week, if any, not being 
credited against any deficit existing 
in another in determining employee's 
minimum compensation under this 
chapter. 

Maximum Ho·urs 
(a) No employer shall, except as 

ctherwise p1·ovided in this section, em
ploy any of his employees who is en
gaged in commerce or in the produc
tion of goods for commerce: 

(1) For a work week longer than 44 
hours during the first year from 
the effective date of this section. 

(2) Fo1· a work week longer than 42 
hours during the second year from 
such date, or 

( 3) for a work week longer than 40 
hours after the expiration of the 
second year from such date, unless 
such employee receives compensa
tion for his employment in excess 
of the hours above specified at a 
rate not less than one and one-half 
times the regular rate at which 
he is employed. 

Purpose 
This section was designed to spread 

employment opportunities and to elim
inate long hours of labor, and there
fore this chapter applies to employers 
paying in excess of the minimum 
wages prescribed in this chapter. 

This chapter was designed to im
prove labor conditions with reference 
to wages and hours, and to add to 
welfare generally of those who work 
in industry engaged in interstate com
merce, as well as to lighten burdens 
of such commerce by a more efficient 
.and expeditious flow of goods. 

The provision of this section requir
ing payment to employee of not less 
than one and one-half times the regu
lar rate at which he is employed fo1· 
overtime work is akin to a "penalty," 
intended to discourage overtime em
ployment and to encourage a greater 
spread of employment. 

The purpose of this section was not 
to limit the number of hours which 
an employer engaged in interstate 
commerce might require his employees 
to work during each week, but to l'e
quire that they be paid additional com
pensation in the event that they were 
compelled to work for a longer number 
of hours than the maximum prescribed. 

Hours Worked 
Where employees during a given 

work week, interchangeably engaged in 
work in a department of employer's 
iumber business involving only intra
state business, and in another depart
ment involving production of lumber 
for shipment in interstate commerce, 
the employer was required to pay to 
the employees the wages prescribed by 
this section and section 206 of this 
title for the entire time worked, in
cluding time spent in the department 
involving intrastate business alone. 

Regular Rate 
Employees' overtime compensation 

under this chapter should not be based 
on their statutory minimum wage, but 
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on their agreed rate of pay, which is 
"regular rate" meant by provision of 
subdivision (a) of this section for pay
ment of overtime compensation at rate 
of not less than one and one-half times 
regular rate. 

Overtime 
Where employer was engaged in 

manufacture and sale of cigar boxes, 
all its manufacturing was done within 
Florida and all of its sales were mde 
to cigar manufacturers within Florida, 
but cigar manufacturers distributed 
major portion of their cigars in inter
state commerce, the employer was en
gaged in the "production of goods for 
commerce," rendering it subject to this 
chapter, notwithstanding the boxes 
could not be re-used as container for 
cigars. 

An employee who was subject to pro
visions of this chapter was entitled to 
overtime at the rate of time and one
half based on regular rate at which he 
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was employed, notwithstanding fact 
lhat his employment contract entitled 
him to a regular rate substantially in 
excess of the minimum wage set by 
section 206 of this title. 

In action under this chapter by em
ployee who stayed at employer's place 
of business at night, and in ordinary 
course of events had normal night's 
sleep and ample time for meals and 
time for relaxation and entil·ely pri
vate pursuits, such time was excluded 
in computing employee's hours of over
lime. 

Bonuses For 
Under this chapte1·, it was not in

tended that an employer should com
pensate employees for overtime by 
granting them bonuses. 

Exemptions 
Provisions of sections 206 and 207 

(wage and hours) shall not apply with 
1espect to (1) an employee in a bona 
fide executive, administrative, profes
sional or local retailing capacity, etc. 

Penalties 
Civil and criminal liability. 

(a) Any person who willfully vio
lates any of the provisions of section 
215 of this title shall upon conviction 
thereof be subject to a fine of not more 
than $10,000, or to imprisonment for 
uot more than six months, or both. 
No person shall be imprisoned unde1· 
this subsection except for an offense 
committed after the conviction of such 
person for a prior offense under this 
subsection. 

(b) Any employer who violates the 
provisions of section 206 or section 
207 of this title shall be liable to the 
employee or employees affected in the 
amount of their unpaid muumum 
wages, or their unpaid overtime com
pensation, as the case may be, and in 
an additional equal amount as liqui
dated damages. Action to recover such 
liability may be maintained in any court 
of competent jurisdiction by any one 
or more employees for and in behalf 
of himself or themselves and other 
employees similarly situated, or such 
employee or employees may designate 
an agent or representative to maintain 
such action f.or and in behalf of all 
employees similarly situated. The court 
in such action shall, in addition to any 
judgment awarded to the plaintiff or 
plaintiffs, allow a reasonable attorney's 
fee to be paid by the defendant, and 
costs of the action. 

Nature of Action 
In action under this chapter to re

cover unpaid minimum wages or their 
unpaid overtime compensation, and an 
additional equal amount as liquidated 
damages, the recovery sought was not 
a "penalty". 

Recovery of "liquidated damages" 
from employer under this chapter for 
nonpayment of overtime compensation 
to employees is not by way of "pen
alty", but additional compensation to 
E:mployees for illegal deprivation of 
such compensation. 



After listening to Mr. Glasson's very 
fine paper and from what study I 
could make of the subject I believe we 
should consider ourselves subject to 
federal regulation. I have been asked 
to speak briefly on two of the laws 
which might affect us, namely, the 
Sherman Anti-Trust Act and the Clay
ton Act. These acts deal with monopo
lie and restraint of trade and the tix
ing of prices. Many people believe that 
monopolies and trusts are product· 
only of mode1·n enterprise. They asso
ciate the Sherman Act and the Clay
ton Act only with the Standard Oil 
Company and United States Steel, and 
although it is tl·ue that only recently 
have they attained their p1·esent pro
portion, yet the idea unde1· which such 
combinations came into being is nearly 
as old as civilization itself. There were 
combinations for maintaining and in
creasing prices even in the days of 
Solomon. Emperor Zeno in Rome is
sued an edict that anyone who prac
ticed a monopoly should have his prop
erty forfeited, and in medieval times 
steps were taken to combat the evils 
of monopolies. Even in the 17th cen
tury the English common law stated 
that monopolies and combinations we1·e 
void and offenses at common law. In 
our country in the late 19th century, 
with the growth of industrial order 
and the growth of great combinations 
the pressure on Congress became so 
great that they passed the Sherman 
Act in 1890. This act is diffe1·ent from 
most statutes. It was likened by Chief 
Justice Hughes to the Constitution it
self, and its issue lies in the general 
character of its provisions. In other 
words, it is flexible and its construc
tion changes with the times. 

What do these two laws provide? 
In short the Sherman Act broadly says 
that "Every contract, combination in 
the form of trust or otherwise 01· COil-

piracy in the restraint of trade 01· 
commerce in the several states is here
by declared to be illegal," and every 
person who shall monopolize, o1· at
tempt to monopolize or combine o1· 
conspire with any other person or per
sons, to monopolize any part of the 
trade and commerce among the sev
eral states shall be deemed guilty of 
a misdemeanor. 

The Clayton Act as amended pro
vides that it is unlawful to discrim
inate in prices between different pur
chasers of the same commodities. Nor 
can this prohibition be avoided by the 
payment of commissions or fees un
less the actual services in connection 
with the sale are given. We can refuse 
to sell to a man, but once we do ell 
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to him we must not discriminate 
against him by giving any of his com
retitors a better deal. 

The question submitted to me for 
comment is "What application has 
the Sherman Anti-Trust Act and the 
Clayton Act to the abstract business?" 
There can be no question as pointed 
out by Mr. Glasson that the trend of 
the Supreme Court at the present time 
is to consider activities which were 
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110t so many years ago deemed intra
state as within the control of Congress 
unde1· the commerce clause of the Con
stitution. We may, therefore, a~sume 
that the business of ab3tracting might 
well be deemed to be within the con
trol power of Congress. It does not 
necessarily follow, howeve1·, that we 
r.eed be fearful of the Sherman Anti
Trust Act and the Clayton Act. We 
need only be fearful of these acts if 
in the operation of our business we 
create a situation which would con
stitute a violation of them within the 
law. The necessary elements of a vio
lation of the Sherman Anti-Trust Act 
are first: a conspiracy, and second: an 
agreement among the conspirators 
which agreement if carried out would 
constitute an unreasonable restraint 
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upon interstate commerce. One of the 
latest pronouncements to this effect 
is that found in the case of "The 
Southeaste1·n Underwriters." In this 
case there was a conspiracy between 
almost 90 per cent o.f the underwrit
ing- companies in the area affected and 
the court, after holding that the busi
ness of insurance was interstate trade 
under the commerce act, necessarily 
came to the conclusion that there be
ing the conspiracy and the agreement, 
the act was violated in as much as 
the carrying out of the agreement 
would constitute an unreasonable in
terference with the natural flow of 
interstate trade. The business of ab
stracting as I know it and as it is 
carried on in the communities with 
which I am familiar, is ha1·dly sus
ceptible of such control as would con
stitute a violation of the Sherman 
Anti-Trust Act. The sources of our 
information are public records and it 
is inconceivable that any combination 
of firms or individuals could bring 
about an arrangement which would in 
any way control or divide this source 
so as to make it available only to a 
chosen few. 

It is conceivable, however, that two 
Ol' more abstracte1·s would enter into 
an agreement whereby they agree 
among themselves to fix a schedule o.f 
prices for the products sold. Such an 
arrangement c;:ould be determined by 
the Supreme Court to be a violation 
of the Sherman Anti-T'rust Act and 
it should be borne in mind that all 
that is necessary to constitute a vio
lation is an agreement which would 
have the effect stated and it is not 
necessary that the agreement should 
be canied into operation as it has 
been held that the mere existence of 
a n agreement without any overt acts 
is sufficient to constitute a violation. 

In conclusion it is inevitable that 
even though the abstracting business 
nuy well be determined to be inter
state commerce under the Constitu
tion, that we need have no fear that 
the department of justice will invoke 
either the Sherman Act or the Clay
ton Act against us, so long as we do 
not enter into any arrangement or 
agreement to fix or control our sched
ule of prices and do not attempt to 
control the source of supply or the 
ability of others to compete to the 
detriment of the country at large. I do 
not believe, therefore, that we need 
to worry about the application of these 
two acts. We have enough other acts 
and regulations to bother us, anyway, 
without taking on the Sherman Act 
and the Clayton Act. 



Requisite Steps to Be Considered in Insuring 

Title to Real Property Transferred Under 
the Surplus . Property Act 

The use of the words "to be consid
ered" in the title to this paper is most 
appropriate. Few answers will be given 
to the questions and problems tha1 
arise in connection with the insurabil· 
ity of title to real property transferred 
under the Surplus Property Act of 
1944. I hope to point out most of the 
hurdles, but you are going to have to 
consider how best these hurdles can br 
cleared, if at all. 

It would take too much time to at 
tempt to cover the Act and regulatiom 
issued thereunder in any detail or to 
elaborate to any extent upon the his·· 
torical development of legislation which 
finally culminated in the enactment o± 
the Surplus Property Act of 1944. My 
paper is therefore confined, for the 
most part, to those sections of the Act 
and current regulations issued there
under up to and including November 
16, 1945, which have a bearing on sm-
plus real property and which are con
sidered to be pertinent to my subject. 

The basic authority for the disposi 
tion of government owned property is 
set forth in Article IV, Section 3, 
Clause 2 of the Federal Constitution, 
which provides: "The Congress shall 
have power to dispose of and make all 
needful rules and regulations respect
ing the territory or other property be
longing to the United States, ... " 

In Royal Indemnity Company v. 
United States' the Supreme Court 
stated: 

"Power to release or other
wise dispose of the rights of 
property of the United States 
is lodged in the Congress by 
the Constitution. Article IV, 
section 3, clause 2. Subordinate 
officers of the United States are 
without that power, save only 
as it has been conferred upon 
them by act of Congress or is 
to be implied from other powers 
so granted." 

The Surplus Property Act of 1944, 
which was enacted as Public Law 457, 
78th Congress' is a clear example of 
a specific statutory grant of power for 
the disposal of public property. 

The Act was amended by Publi c 
Law 181, 79th Congress" on September 
18, 1945 to abolish the three man Sur
plus Property Board which had been 
originally created pursuant to Section 
5(a) and to replace this Board with a 
Surplus Property Administrator. All 
of the regulations, policies, require
ments and other actions made or taken 
by the Board were expressly continued 
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in effect except to the extent that they 
might be mod ified or altered by the 
P._dministrator. The Surplus Property 
Administrator, since he took office, has 
revised or modified all regulations per
taining to or affecting real property. 
These are: S.P.A. Regulation 1,' effec
tive November 10, 1945, and relating 
to the designation of disposal agencies 
and procedures for reporting surplus 
properly located in the United States; 
Regulation 5,' effective October 9, 1945, 
relating to surplus non-industrial real 
property; Regulation 10,U effective No
V('mber 16, 1945, relating to govern-
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ment-owned industrial real property; 
Regulation 16,' effective November 16, 
1945, relating to surplus airport prop
erty; and Regulation 18," effective No
vember 16, 1945, relating to the dis
posal of improvements and leasehold 
interests in industrial and marine real 
property. 

To a considerable extent, the Act 
sets forth legislative objectives as 
standards or guides, leaving the im
plementation or the amplification of 
such objectives to the Administrator 
to be accomplished pursuant to regula
tions to be prescribed by him under 
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the authority of Section 9 of the Act. 
It is expressly provided therein that 
r egulations issued by him "may, ex
cept as otherwise provided in the Act, 
contain provisions prescribing the ex
tent to which, the times at which, the 
areas in which , the agencies by which , 
the prices at which, and the terms and 
conditions under which, surplus prop
erty may be disposed of, and the ex
tent to which and the conditions under 
which surplus property shall be sub
ject to care and handling." Thus the 
nature of the reg-ulations which the 
Administrator is empowered to make 
is more clearly substantive or legisla
tive than it is interpretive, and, as 
~uch , regulations will have the same 
force and effect as the Act itself. 

It is not felt that Congress, in the 
Act, has made any unconstitutional 
delegation of legislative power." The 
Act sets forth definite objectives and 
standards to guide the Administrator 
in the promulgation of regulations to 
carry out the legislative intent. 

There are twenty objectives that are 
declared by Congress and set forth in 
Section 2 of the Act. Among these ob
jectives which Congress desires to 
achieve in the disposal of surplus prop
erty are: to develop a maximum of 
independent operators in trades, indus
try, and agriculture, and to stimulate 
full employment; to discourage mono
polistic practices and to sanction and 
preserve the competitive position of 
small business concerns in an economy 
of free enterprise; to foster and to 
render more secure family type farm
ing as a traditional and desirable pat
tern of American agriculture; to afford 
returning veterans an opportunity to 
establish themselves as proprietors of 
agricultural, business and professional 
enterprises; to achieve the prompt and 
full utilization of surplus property at 
f ail' prices to the consumer through 
disposal with due regard for the pro
tection of free markets and competi-

(1) 313 U.S. 289, 294 (1941); See Olverson, 
•·Legal ~spects of Surplus War Property 
Disposal," (1946) 31 Va. L. Rl 560, 561. 

(2) Ch. 479, 58 St. 765 (Title 50, App. 
U.S.C.A., Sees. 1611 to 164 6 inc. ) 

(3) Ch. 368, 59 St.- (Title 50, App. U .S .C.A., 
Sees. 1614a, 1614b.) 

(4) 10 Fed. Reg. 14064 
(5) 10 Fed. Reg. 12812; Arndt. 1, 10 Fed. Reg. 

1402 8 
(6) 10 Fed. Reg. 14400 
(7) 10Fed.Reg.14204 
(8) 10 Fed. Reg. 14404 
( 9) See Olverson, " Legal Aspects of Surplus 

War Property Dispos al," (1945) 31 Va. 
L.R. 550, 609. 



tive prices from dislocation resulting 
from uncontrolled dumping; and, ex
cept as otherwise may be provided, to 
obtain for the government, as nearly 
as possible, the fair value of surplus 
property upon its disposition. 

In the light of these and other ob
jectives it is not surprising that the 
Act and regulations issued thereunder 
impose rather elaborate re~trictions 
and conditions precedent to the dis
po al of surplus property. 

Prior to presenting a brief picture 
of the procedure for the disposal of 
surplus real property as contemplated 
by the Act and regulations, some defi
nitions of terms are in order. 

"Surplus property" means any prop
erty which has been determined to be 
surplus to the needs and responsibili
ties of any owning agency in accord
ance with Section 11 of the Act:• Sec
tion ll(a) provides t.hat each owning 
agency shall have the duty and re
sponsibility continuously to survey the 
property in its control and to deter
mine which of such property is smplus 
to its needs and responsibilities. Sec
tion ll(b) requires each owning agency 
to promptly report to the Administra
tor and the appropriate disposal 
agency all surplus property in its con
trol. In other words this report is a 
declaration of surplus. It is important 
for our purposes to know what par
ticular action brings to property the 
quality of being surplus. Is property 
surplus prior to any declaration there
of to the Administrator if it has been 
determined to be surplus to the needs 
and responsibilities of the owning 
agency or does it only attain the qual
ity of being surplus when a declara
tion thereof has been made and filed? 
Until the property has become smplus 
within the definition of the Act, it 
probably does not come within the su
pervision of the Surplus Property Ad
ministrator, or under the controls, re
strictions and safeguards of the Act. 

The term "owning agency," in the 
case of any property, means the ex
ecutive depa1·tment, the independent 
agency in the executive branch of the 
Federal Government, or the corpora
tion (if a government agency), having 
control of such property, otherwise 
than solely as a disposal agency." 

The term "disposal agency" means 
any government agency designated un
der Section 10 of the Act to dispose 
of one or more classes of surplus prop
erty." 

The term "government agency" 
means any executive department, 
board, bureau, commission, or other 
agency in the executive branch of the 
Federal Government, or any corpora
tion wholly owned (either directly or 
through one or more corporations) by 
the United States." 

Under authority of Section 10 the 
Administrator is empowered tO desig
nate one or more government agencies 
to act as disposal agencies. The fol-

lowing Government agencies have been 
designated to act as sales agents for 
surplus federal real estate, subject to 
the proviso that the Administrator 
may assign any real property to any 
of the disposal agencies regardless of 
its classification whenever the Admin
istrator shall determine such assign
ment appropriate to facilitate dis
posal." 

1. National Housing Agency (Real 
Estate and Disposition Branch, 
Federal Housing Authority): Hous
ing property which includes real 
property used for housing or hous
ing projects, and land which the 
Administrator determines is essen
tial to the use of housing. 

2. Fedeml Wo•rks Agency (Surplus 
Property Office, Public Building 
Administration): Commercial real 
property and land which the Ad
ministrator shall determine is es
sential to the use of such property. 

3. Reconst?·uction Finance Corpora
tion: Industrial real estate and 
land which the Administrator shall 
determine is essential to the use 
of industrial plants; airport prop
erty; and railway, pipeline, and 
power facilities real estate. 

4. Depa?·tment of Agricultw·e (Farm 
Credit Administration): Farm 
lands and forest lands. 

5. Depa?·tment of the Inte1-ior (Surplus 
Property Division, General Land 
Office): Grazing and mineral real 
property. 

6. Ma1-itime Commission: Muine in
dustrial real property, such as 
shipyards, ship repair yards, and 
marine terminals. 

"Real Property" is defined in Part 
8305.2(n) of S.P.A. Regulation 5 as 
meaning any interest, owned by the 
United States or any Government 
agency, in land, together with any fix
tures or improvements thereon, of any 
kind, wherever located, but does not 
include the public domain, or such 
lands withdrawn or reserved from the 
public domain as the Administrator 
determines are suitable for return to 
the public domain for disposition un
der the general land laws. 

This definition is not limited io the 
definition of "real property" set forth 
in Section 23 of the Act which is ap
plicable for the purposes of that sec
tion only to afford certain priorities 
in the purchase or acquisition of what 
is termed, "Section 23 real property" 
and which means property consisting 
of land together with any fixtures and 
improvements thereon, located outside 
of the District of Columbia, but does 
not include war housing, industrial 
plants, factories, or similar structures 
and facilities, or the sites thereof, or 
land which the Administrator deter
mines is essential to the use of any 
of the foregoing. 
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All declarations of real pt·operty 
(whether or not Section 23 real prop
erty) are required to be made by the 
owning agency on prescribed forms to 
and filed with the Administrator who 
is then to transmit the declaration to 
the appropriate disposal agency and 
notify the owning agency thereof." The 
effect of this would seem to constitute 
at least a partial classification by the 
Administrator of surplus real prop
erty as to class and type by virtue of 
his assignment of such property to a 
particula1· disposal agency. 

Upon receipt by a disposal agency 
of a declaration it is to undertake im
mediately to dispose of the property 
covered by the declaration and to ar
range with the owning agency f01· ·the 
disposal agency's assumption of the 
cat·e and handling of the property." 
Upon request of the disposal agency 
the owning agency is to supply the 
disposal agency with the originals or 
copies of all documents in its posses
sion pertaining to the property, such 
as deeds, abstracts, title insurance poli
cies, copies of judgments in condemna
tion actions, appraisal reports, etc." 

In disposing of surplus real property 
disposal agencies are required to rec
ognize certain priorities." The order 
of priority as to non-industrial real 
property is substantially as follows: 
(1) Government agencies with the 
Smaller War Plants Corporation hav
ing an A1 priority to acquire any such 
surplus property for its use and resale 
to small business concerns;'" (2) State 
and local governments; (3) A former 
owner as to any section 23 real prop
erty acquired from him by any Gov
ernment agency after December 31, 
1939; (4) A tenant of a former owner, 
who was in possession of section 23 
real property at the time the· same was 
acquired by any Government agency 
after December 31, 1939; ( 5) A vet
eran, and the spouse and children of 
a deceased veteran; ( 6) Owner-opera
tors;'• and (7) Nonprofit institutions. 

The priorities of Government agen
cies, state or local governments and 
nonprofit institutions are continuing 
priorities which are not exhausted be
cause of their effective exercise with 
respect to a given piece of property. 
This is not, however, true as to 9ther 
priority holders. Priority rights are 
not assignable. 

(10) Section 3(e) 
(11) Section 3 (b) 
(12) Section 3(c) 
( 13) Section 3 (a) 
( 14) S.P.A. Reg. 1, Part 8301.2 
( 15) S.P.A. Reg. 1, Parts 8301.6 and 8301.12: 

S.P.A. Reg, 5, Part 8305.4 
(16) S.P.A. Reg. 5, Part 8305.10; S.P.A. Reg. 

10, Part 8310.4 
(17) S.P.A. Reg. 5, Part 8305.10; S.P.A. Reg. 

10, Part 8310.4; S.P.A. Reg. 16, Part 
8316.14 

( 1 ) Sections 12, 13, 16, 18 and 23; S.P.A. 
Reg. 5, Part 8305.11; S.P.A. Reg. 10, 
Part 8310.11; S.P.A. Reg .16, Part 
8316.15 . 

( 19) Section 18(e) 
(20) An "owner-operator" means a person 

who will personally operate and cultivate 
agricultural lands to earn a livelihood 
rather than lease it to a tenant. (S.P.A. 
Reg. 5, Part 8305.2 (j) 



In the case of government-owned 
industrial real property, surplus air
port and all other classes of real prop
erty, as well as other property, Gov
ernment agencies are accorded first 
priority and State or local governments 
are accorded second priority." Paren
thetically it is interesting to note that 
no special priority appears to have 
been given to federal corporations such 
as the Federal Land Bank and others 
that are not wholly owned by the 
United States. 

The regulations p'rovide for the pub
licizing of the sale of surplus real 
property and the making available of 
information concerning the property. 
Notice of sale must be published at 
least four times over a ninety day 
period at approximate intervals of 
twenty-one days in the case of non
industrial real property_,, Industrial 
real property must be publicly adver
tised for sale for a period of at least 
fourteen days."' Notices must also be 
sent to specified Government agencies, 
to the state and the political subdivi
sions in which the property is located, 
and to the former owner when he is 
entitled to priority." The time within 
which and the method by which priori
ties may be exercised are provided in 
the regulations." 

Where surplus non-industrial real 
property is sold the disposal agency 
must give a certificate, at the time of 
transfer, to the purchaser certifying 
that it has complied with the notice 
requirements and, if such is the case, 
that no person has attempted during 
the priority period to exercise the pri
ority of a former owner, a tenant or 
a veteran." • 

For disposal to others than govern
ment agencies, state or local govern
ments, former owners or tenants, sur
plus section 23 real property classified 
as suitable for agricultural use is re
quired to be subdivided by the disposal 
agency into economic family-size units 
wherever practicable; aRd surplus sec
tion 23 real property not classified as 
snitable for agricultural use must be 
subdivided into such units as seem 
suitable in view of the character of 
the property, the use or uses to which 
it. may be put and the possibilities of 
giving veterans and those who will use 
the property personally a fair oppor
tunity to acquire and advantageously 
utilize the property." 

The requirements as to subdividing 
of property gives rise to the question 
of whether the disposal agencies shall 
convey this property by metes and 
bounds description or whether in some 
cases they will attempt to file sub
division maps and convey by reference 
thereto. If the latter course is followed 
as to any particular subdivision will 
the Government comply with the Map 
Acts of the various States? Also the 
question arises in this connection as 
to the power and authority of the dis
p·osal agency or the Administrator to 
dedicate streets, parks, etc., which may 
be necessary or advisable in any sub-

division. Perhaps this authority is to 
be implied from the mandate and power 
to subdivide but, at any rate, here 
again arises the question of whether 
there will be compliance by the Gov
ernment with State and local laws to 
which the Federal Government is prob
ably not b:ound. 

Section 15 of the Act authorizes dis
position of property under the Act by 
sale, exchange, lease, or transfers for 
cash, credit, or other property, with 
or without warranty, and upon such 
other terms and conditions, as the dis
posal agency deems proper. Disposals 
may be made without regard to any 
provision in existing law for competi
tive bidding." 

The regulations place some limita
tions on the sale prices that can be 
charged or accepted for surplus real 
property. No sale or disposal of sur
plus non-industrial real property can 
be made at a price which is more than 
twenty-five per cent below the current 
market value until such sale or dis
posal has been reviewed, and approved 
by the Administrator. unless the price 
is the maximum price which may be 
charged the purchaser; '" persons pur
chasing surplus real property pursuant 
to the priority of a former owner or 
tenant of a former owner shall be en
titled to purchase at the lower of (1) 
the current market value, or (2) the 
price for which the property was ac
quired by the Government adjusted to 
reflect any increase or decrease in the 
value of such property resulting from 
action by the United States ;'• Govern
ment agencies, state or local govern
ments, non -profit institutions, and 
owner-operators shall be entitled to 
acquire surplus non-industrial real 
property at a price not to exceed the 
current market value;"• Veterans and 
the spouse and children of deceased 
servicemen shall be entitled to pur
chase such property at a price not to 
exceed a unit price fixed by the dis
posal agency after a consideration of 
several specified factors;" And state 
or local governments or non-profit in
stitutions seeking to acquire surplus 
real property for educational use or 
to promote or protect the public health 
shall be entitled to obtain such prop
erty at the current market value less 
any discount allowed by the Adminis
trator because of the benefit which has 
accrued or may accrue to the United 
States by such use.82 All transfers of 
industrial real property to government 
agencies are to be at the fair value 
as determined and recorded pursuant 
to the provisions of Special Order 19"' 
which is a formula for determining 
"fair value;" and disposals to state or 
local governments or educational or 
public health institutions of surplus 
industrial real property for educational 
use or to promote or protect the public 
health may be made at "fair value" 
less any discount which the Adminis
trator may allow because of the benefit 
which has accrued or may accrue to 
the United States by such use. •• Any 
class of surplus real property may be 
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transferred to a government agency 
without charge where a transfer with
out reimbursement or transfer of funds 
is otherwise authorized by law." 

Surplus non-industrial real prop
erty may be donated to Government 
agencies, state or local governments 
or non-profit institutions organized 
and operated for education.al or charit
able purposes only when the disposal 
agency, with the approval of the Ad
ministrator, finds that the property 
either (1) has no commercial value, 
or (2) that the cost of its care and 
handling and disposition would exceed 
the estimated proceeds."' 

All deeds or instruments of transfer 
of real property are required to be in 
the form approved by the Attorney 
General." Transfe-rs are to be by quit
claim deed unless the disposal agency 
finds that a warranty deed is neces
sary to obtain a reasonable price for 
the property or to render the title 
marketable and the use of such a deed 
is recommended and approved by the 
Attorney General.38 

No transfer of industrial real prop
erty"" is to be made to any person ex
cept subject to a representation on the 
part of the purchaser that he is ac
quiring it for his own use and that in 
no case will he resell or lease it within 
three years without written notice to 
the disposal agency of the purchaser 
or lessee and the conditions of such 
resale or lease within thirty days of 
such event. If the disposal agency ex
tends credit the purchaser must agree 
that until full payment is made, he 
will not resell or lease the pl'Operty 
without the prior written consent of 
the disposal agency to such resale or 
lease.'• Such required representations 
and agreements are to be recited in the 
instrument of transfer. Under our 
state law in California, and I have 
no doubt that, except as to the United 
States, under the laws of other states, 

(21) Sections 12 and 13 
( 22) S.P.A. Reg. 5, Part 8305.12 
(23) S.P.A. Reg. 10, Part 8310.9 
(24) S.P.A. Re$". 5, Part 8305 .12; S.P .A. Reg. 

10, Part 8310.11 
( 25 ) SP.A. Reg. 5, Part 8305.11 (d) ; S.P.A. 

Reg. 10, Part 8810.11 (c) 
(2 5a) S.P.A. Reg. 5, Part 8305.11(e) 
(26 ) Section 23 (4) ( e ) ; S.P.A. Reg. 5, Part 

830 5.12 
(27) Section 29 
(2 8 ) S.P.A. Reg. 5, Part 83 05. 12 (h) (1) 
(29) S.P .A. Reg. 5, Part 8305.12 (h) (2 ) ; 

SPction 23 (d) 
(3 0) S.P.A. Reg. 5, Part 8305 .12 (h) (3 ) As 

to Government agencies this cannot ex
ceed fair value. See Section 12 ( c ) 

( 31) S.P.A. Reg. 5, Part 8305.12 (h) (4) 
( 32) S.P.A. Reg. 5, Part 83 05.12 ( h) (5) 
( 33 ) 10 Fed. Reg. 11582 
(34) S.P.A. Reg. 10, Part 83 10.6 
( 35) Section 12(c) 
( % ) S.P.A. Reg. 5, P a rt 83 05 .12 (g) (6 ); 

Section 13(b) 
(37) Section 23(j) 
(38 ) Section 23(j); S.P .A. Reg. 5, Part 

8305 .12 (g) ; S.P.A. Reg. 10, Part 
8310.18 ; S.P.A. Reg. 16, Part 8316.20 

( 39) "Indus trial real property" means real 
property primarily or predominantly 
suitable for purposes of manufacturing, 
fabricating or processing of products , 
and real property which is suitable and 
equipped for mining operations . It In
cludes unimproved land. In any case, the 
Administrator may determine whether 
real property is or is not industrial real 
property. (S.P.A. Reg. 10, Part 8310.1 
(b) (2). 

(40) S.P.A. Reg. 10, Pnrt 83 10.16 
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any such attempt to 1·estrict the resale 
of property conveyed in fee would be 
void, because in restraint of alienation 
and containing a restriction which is 
repugnant to the grant itself.'"• Cer
tainly if title insurance is written on 
industrial real property transferred 
under the Act some appropriate ref
erence should be made in the policy 
to the restrictions against resale or 
lease. In those jurisdictions when' 
deeds of trust are used in lieu of mort
gages consideration should be given 
as to whether or not the conveyance 
to the trustee for security purposes 
would violate the restriction. 

In the case of disposition of both 

industrial real property and non-indus
trial real property'" to state or local 
governments or non-profit institutions 
for educational use, or to promote or 
protect the public health, the Admin
istrator may require as a condition 
of the disposal provisions for the re
version of such property to the United 
States if the buyer ceases to use it for 
E:ducational or health purpooes. 

In the disposal of airports" the Ad
ministrator may and undoubtedly will, 
at the request of the Civil Aeronautics 
Administration, or the Surplus Airport 
Disposal Committee," require that any 
deed, lease or other instrument trans
ferring airport property contain res-
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ervations, restrictions or conditions as 
to the future use of the property. If 
such is done there will be provisions 
for reversion and that any such air
port property may be successively 
transfened only with the approval of 
the Civil Aeronautics Administration. " 
This is another instance where tbere 
will be imposed a restriction against 
alienation which would be void, except 
as to the United States, under the 
laws of a number of the States. In 
any event it is required that there 
shall be imposed on the disposal 
of airport property a condition that 
there shall be no exclusive right for 
the use of any landing area or aii· 
navigation facilities upon which fed 
eral funds have been expended:•• Con
sideration should be given to including 
in any title insurance policy covering· 
such airport property an appropriate 
reference to this restriction · against 
exclusive use of the 'property. 

Under Section 20 of the Act ·11-PY 
proposed plan for disposition to pri
vate interests "of a plant or other 
property which cost the Government 
$1,000,000.00 or more" is required to 
be rev1ewed by the Attorney General 
to determine whether such disposition 
would violate the antitrust laws. As 
to any surplus aluminum, magnesium, 
synthetic rubber, chemical, aviation 
gasoline, iron and steel, O·r aircraft 
plant or facility or shipyard or oil 
pipeline or transportation fa c iIi t y 
which cost more than $5,000,000.00, 
Section 19 of the Act requires that a 
report thereof must be made to Con
gress by the Administrator, and that 
except as to aircraft plants and fa
cilities, shipyards, and transportation 
facilities, no disposition can be author
ized or made of any such plants or 
facilities until thirty days after such 
report has been made while Congress 
is in session except that the Adminis
trator may authorize the lease of any 
such property for a term of not ·more 
than five years. In S.P.A. Regulation 
10 it is provided that any plant or 
facility of the classes just named that 
are within the definition of industrial 
real property and which cost more 

( •lOa) Burnett v. Piercy, 149 Cal. 178, 190, 86 
Pac. 603 (1906); Section 711, Civil 
Code; Wayt v. Patee, 205 Cal. 46, 269 
Pac., 660, (1928). 

( 41) joN on-industrial real property'' is s ur
plus real property of all kinds and 
claRseR located within the contineQLal 
United States , its territories and pos
sess ion s , except industrial real propert>, 
airports, harbors, shipyards, port tern, 
inals, and power transmission lineb. 
(S.P.A. Reg. 5, Part 8305.3) 

( 4 2) ·• Airport" means any area of land or 
water and the improvements thereon 
primarily used, intended to be used, ot 
determined by the Administrator to be 
suitable for use for or in connection 
with the landing and take-off or naviga
tion of aircraft. The term includes 
"landing areas," "building areas," "air~ 
port facilities," and "non-aviation fa~ 
cilities ." (S.P.A. Reg. 16, Part 83 16.t 
(2) 

( 43) 'fhe Surplus Airport Disposal Com..;;itte~ 
was established pursuant to S.P.A. Reg . 
16, Part 8316.14 to function as an ad• 
visory comll'littee to the Administrator. 

(44) S.P.A. Rleg, 16, Parts 8316.13. and 
8316.21 

(45) S.P.A. Reg. 16, Part 8316.13 (a) 



than $500,000.00 can be disposed of by 
sale or lease only with the prior writ
ten approval of the Administrator. 

It should be apparent from the fore
going, which is not represented as be
ing complete as to all phases of the 
JH'Ocedural requirements and re tric
tions involved in the disposition of 
surplus real property, that no title 
company is equipped or could under
take to ascertain that the provisions 
Qf the Act and regulations issued there
under had been complied with in all 
respects in the disposal of any parcel 
Qf surplus real property. Some con
sideration of this must have been in 
the minds of the framers of the Act. 
They' must have known that a govern
ment agent may, as a general rule, 
bind the United States only to the 
extent of his actual authority which 
authority may be limited due to man
datory 01· prohibitive statutes restrict
ing the scope of his action. At any 
rate, Section 25 is the piece de resis
tance of the Act which clears away 
many of the obstacles that othe1·wise 
exif>t. Section 25 reads as follows : 

"A deed, bill of sale, lease or 
other instrument executed by or 
on behalf of any Government 
agency purporting to transfer 
title or any other interest in 
property under this Act shall be 
conclusive evidence of compli
ance with the provisions of this 
Act insofar as title or other in
terest of any bona fide purchas
ers for value, or lessees, as the 
case may be, is concerned." 

It has been said that: "Under this 
provision as between the Government 
and any bona fide purchaser for value, 
it would appear that the Government 
is estopped to deny the validity of any 
instrument executed by a Government 
agent regardless of the agent's author
ity to act. The effect would seem to 
remove the Government's defense that 
its representatives are special agents 
and persons dealing with them are 
placed on notice to ascertain the ex
tent of their actual authority, insofar 
as making any instrument, purporting 
to pass title or other property inter
ests to a bona fide purchaser for value, 
conclusive evidence of compliance with 
the provisions of the Act." .. 

But are the provisions of Section 25 
all inclusive? Does the Section afford 
protection to a bona fide purchaser for 
value taking under an instrument pur
porting to transfer title to him under 
the guise of the Act when the prop
erty which is the subject of the pur
ported transfer is not in fact surplus 
property within the definition of the 
Act and therefore not subject to its 
jurisdiction? It is true that Section 25 
does not read "purporting to transfer 
title to proper·ty under this Act" but 
it does not seem illogical to assume or 
imply that this safeguard as to compli
ance with the provisions of the Act 
is applicable with respect only to the 
disposal of surplus property. 

The proper determination of this 
problem is important. Suppose that an 

PORTER BRUCK 

Treasurer, American Title Assn. 
First Vice-President, Title Insurance & Trust Co. 

Los Angeles, California 

alleged owning agency does not in fact 
have control of property which it de
clares as surplus. It is not then an 
owning agency within the definition of 
the Act and the property it declares 
as surplus is not in fact . urplus within 
the definition of the Act. The recent 
case of Gibbs v. United States'\ which 
was the subject of an A.T.A. letter 
of August 10, 1945, is scheduled for 
discussion at this convention. The un
disputed facts of the case were that 
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property acquired by the United States 
under the authority of the Lanham 
Act and which subsequently came un
der the jurisdiction of the National 
Housing Administrator was trans
ferred by him to the Secretary of the 
Navy pur,;uant to authority conferred 
by the Lanham Act. This transfer was 

(46) 0\verson, "Legal Aspects of Surplus War 
P•·opcrty Disposal." ( 1945) 31 Vn. L.R. 
550. 604 

(47) 150 F. (2d) 504 (1945 C.C.A. 4th cer
tiorari denied, Nov. 19, 194 5). 
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by an unpublished letter . Near ly t en 
months after the effective date of 
transfer of jurisdiction to the Navy, 
a deed was executed on behalf of the 
United States of America F ederal Pub
lic Housing Authority, by th e F ederal 
Housing Commissioner which purport
ed to convey to H. S. Gibbs and wife 
the property in question. 

In holding the deed to Gibbs invalid 
by r eason of it being obtained from 
officials whose authority over il had 
terminated the court rea soned that the 
effect of the transfer to the Navy De
partment was to take property out 
o£ the control of one set of officials 
of the government and to lodge it in 
the control of another set of govern
ment officials, and further, that there 
was no occasion for recordation of the 
transfer from the National Housing 
Administrator to the Navy in accord
ance with the statutes of the StatE!, 
or even to publish such transfer in the 
Federal Register as title continued to 
remain in the United States. 

In the light of this decision, a nd 
assuming that the protection afforded 
by Section 25 is limited in its scope 
to the disposal of surplus property 
only, consideration should be given to 
ascertaining that the agency declaring 
property as surplus actually was in 
control of such property at the time 
of declaration. 

It is to be noted that the protection 
afforded by Section 25 extends solely 
to "bona fide purchaser for value" and 
"lessees." Suppose that a purchaser of 
surplus real property was subsequently 
shown to be not a bona fid e pu1·chaser 
by reason of hi s having been on no
tice of some non-compliance with the 
provisions of the Act or 1·egulation s 
at the time he purchased. Obviously 
he could not claim the protection of 
Section 25. Could his mortgagee claim 
such protection or could the holder of 
his deed of trust or any other lien 
holder claim such protection? They are 
not mentioned in Section 25. It specific
ally mentions only bona fide purchas
ers and lessees. Then does the term 
"bona fide purchaser" embrace mort
gagees and other encumbrancer s ? It 
is at least doubtful. 

In MacKenzie v . U. S.," a Ninth 
Circuit Court case, the issue was 
whether the lien of an attachment cred
itor, who had attached property some 
seven months before an income tax 
lien was filed with the County Re
corder, was prior to the Government's 
tax lien. Section 3186 of the Revised 
Statutes, as it then read , provided that 
any such tax lien was not valid as 
against any mortgagee, purchaser, or 
judgment creditor until notice had 
been filed by the Collector in accord
e.nce with the law of the state in which 
the property subject to the lien was 
situated. The Court held that the at
tachment creditor did not have the 
prior lien because he was not a judg
ment creditor and therefore not en
titled to the protection of the statute. 

If the view is adopted that encum
brancer~ of one who is not a bona fide 

purchaser for value are not within the 
safeguards of Section 25 then careful 
consideration should be given before 
insuring the interest of any lender or 
other encumbrancer. A title insurer 
might be protected if it insured a pur
chaser who was not bona fide under 
the provision of its policy excluding 
it from liability for loss occasioned by 
defects or other matters known to the 
insured at the date of the policy, but 
it would not be protected a s to the 
lender . 

The essential elements which con
stitute a "bona fide purchaser" a r e a 
valuable consideration, the absence of 
notice (actual or constructive), and 
the presence of good faith. When there 
is a disposal of surplus industrial real 
property the purchaser must, as has 
been previously stated, certify or exe
cute an agreement that he will not 
resell or lease the property for a cer
tain period of time and the deed is 
to set forth such restrictions. In all 
disposals of surplus non-industrial real 
property the disposal agency must de
liver to the purchaser a certificate, at 
the time of transfer certifying its com
pliance with certain provisions of the 
Act and regulations. The purchaser 
has at least constructive notice of the 
law and if he does not obtain this cer
tificate or, if in the case of industrial 
real property, his deed does not recite 
the restrictions as to resale or leas<:: 
and he does not make the required rep
resentation or agreement as to r esale 
or lease, it is doubtful that he could be 
considered a bona fide purchaser and 
within the protection of Section 25. 

Section 34 of the Act provides that 
the authority conferred thereunder is 
in addition to any authority granted 
by any other law and shall not be 
subject to the provisions of any law 
inconsistent therewith. It further pro
vides that the Act "shall not impair 
or affect any authority for the dispo
sition of property under any other 
law, except that the (Administrator) 
may prescribe regulations to govern 
any disposition of surplus property 
under any such authority to the same 
extent as if the disposition were made 
under this Act, whenever it deems such 
action necessary to effectuate the ob
jectives and policies of this Act." Sub
section (b) of Section 34 then provides 
that nothing in the Act shall impair 
or affect the provisions of stated Acts 
and Acts supplemental thereto. Among 
those specified which authorizes the 
disposal of real property are: The Ten
nessee Valley Authority Act of 1933, 
as amended :•• Public Law 849, 76th 
Congress" which relates to the acqui
sition and disposal, by the Navy and 
War Departments and the United 
States Housing Authority and the F ed
eral Works Administrator, of defense 
housing and def ense public works; the 
Trading with the Enemy Act, as 
amended;" Section 43 of the Bankhead
Jones Farm Tenant Act, as amended;" 
the internal revenue laws ; and the 
statutes relating to the public lands. 

Apparently under the authority of 
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Section 34, S.P.A. Regulation 10, Par t 
8310.19 has been issued to provide that 
except as to t ransfers of industrial 
real property to government agenci es 
for war production purposes, disposals 
of surplus industrial real property 
shall not be made under laws other 

. than the Act but shall be made only 
by the disposal agency in strict ac
cordance with the pro-visions of Regu
lation 10 unless the Administrator 
shall consent in writing to. a different 
procedure. Surplus industrial real 
property is defined in S.P.A. Regula
tion 10, Part 8310.1(b) (2) as being 
"real property primarily or predomi
nantly suitable for purposes of manu
facturing, fabricating or processing of 
products, and real property which is 
suitable and equipped for mining oper
ations. It includes unimproved land, 
as well as land together with build
ings, fixtures, facilities and equipment 
located on such land or adapted to use 
in connection with such purposes. In 
any case, the Administrator may deter
mine whether real property is or is 
not industrial real property as defined 
herein." 

In vi ew of the prohibition against 
the disposition of surplus industrial 
real property under any laws other 
than the Surplus Property Act of 1944, 
it would probably be unsafe for title 
companies to issue any policies cover
ing any disposition of property by a 
Government agency where there is any 
suspicion that it is industrial real 
property unless the disposition is made 
under the Surplus Property Act. This 
would be true as to disposals by the 
Reconstruction Finance Corporation, 
the Defense Plant Corporation , and 
any other wholly owned Government 
corporation whether such property has 
been acquired by foreclosure or other
wise. The act of disposal or attempted 
disposal of property by a Government 
agency would seem to imply that such 
agency has determined that such prop
erty is surplus to its needs and re
sponsibilities and therefore is surplus 
property. 
if you had the deed that is called for 
- we will assume for the sake of argu
ment that it is a warranty or grant 
deed, which implies under the law that 
you have read that the instant p•r
chaser is protected. 

MR. CERINI: The deed will un 
doubtedly be a quit claim deed unless 
there is a finding that a warranty 

(4 8 ) 109 F. (2d) 5 40 (1940. C.C.A . 9 t h' 
(4 ~ ) Sections 83 J-831dd. Title 16 U.S .C. A. 
( 50 ) Sections 1501-1564. Title 42 U.S .C.A . 
( nl l Section • l to 3 0 of 50 Anp U.S.C .A. 
( n 2) Sec ti o n 101 7. Title 7 U.S.C.A. 

DISCUSSION 
CHAIRMAN O'DOWD: Mr. Cerini, 

what will be the position of the ordi
nary title insurance company if it has 
laid in its lap an order for title in
surance calling for the vesting of title 
in an individual who is taking prop
erty, we will say, like Willow Run. 
Would you, as an insurer, feel that 
you were entitled to insure the title 



deed is necessary to obtain a reason
able price for the property or to ren
der the title marketable. Also the use 
of a warranty deed must be approved 
and recommended by the attorney gen
eral. 

Assuming that it is a quit claim 
deed, and the surplus property is in
dustrial real property, which Willow 
Run undoubtedly would be, the1·e would 
have to be restriction~ as to 1·esale 
or lease of the property. You woulcl 
also have to be satisfied, in view of 
the Gibbs case, that the agency which 
declared the property surplus actually 
had control of the property. 

Then perhaps you might be safe in 
relying on Section 25 of the Act in 
insuring title to the property trans
ferred to the purchaser. If the pur
chaser turned out to be not a bona fide 
purchaser, you could probably rely 
upon the provisions of your policy ex
cepting from the coverage thereof loss 

arising out of defects or other matters 
xisting at the date of the policy ana 

known to the purchaser who is your 
insured. 

However, I think the problem from 
there on out is-does Section 25 pro
tect a lender of the purchaser· of sur
plus property? Supposing· you are 
called upon to issue a lender's policy. 
I doubt that Section 25 affords protec
cion to an encumbmncer and you would 
probably be liable under your policy 
if the sale was sec aside for non-com
pliance with the Act and regulations 
and by reason of the purchaser not 
being bona fide for value. 

To me, besides the Gibb.;; case, the 
biggest failure of the Act is that no 
pl·otection would be afforded to a mort
p:agee or beneficiary under a trust deed 
unless 2 purchaser was actually known 
to h" -:. bona fide purchaser for value; 
aw.J I doub c if you would have any 

y of knowing that. 

MR. MURRAY L. JONES (Cincin
nati, Ohio): In any place in the desig
natJOh:s .. nu regulations is there speci
fied who are or what are the owning 
agencies; that is, would the War De
partment or Navy Department fall in 
that category? 

.tlfR. CERINI: Yes. An owning 
agency could be any executive depart
ment of the government, or the inde
pendent agency in the executive branch 
of the Federal government or any cor
poration wholly owned by the United 
States. 

MR. JONES: If the R.F.C. gives a 
quit claim deed, will those restrictions 
against alienation and so on be set 
forth in the deed or will we have to 
depend upon the regulations? 

MR. CERINI: They are required to 
be recited in the instrument of trans
fer, which would be the deed. 

MR. JONES: Thank you. 

Report of Legislative Committee 

Members of the American Title Aso
sociation, guests and friends: 

Many times while I was preparing 
this report, I asked myself if the time 
required to assemble this data wasn't 
an economic waste. True, I personally 
benefitted by its preparation, but what 
I asked myself was: What does the 
membership accomplish by hearing it 
or by seeing it in print? 

I reached this conclusion: There is 
a definite need for this committee and 
the work it is supposed to do, and 
while all your chairmen won't be en
dowed with the ability to render re
ports filled with humor, legal learning 
and the pretty phrasing of a Steven
son, yet there may well be something 
in each report which you can use to 
good advantage in your own state. 

No state has a monopoly on brains 
or ability. We see legislation being 
enacted in the high powered states in 
1945 copied from or patterned after 
the statutes which have long been on 
the statutes of the so-called backwoods 
areas. 

Human nature being what it is, I 
feel free in saying that all of us have 
a sneaking hunch that we could draft 
legislation in our own states that would 
benefit our citizem. Certainly we could; 
few of us do, but if one is really sin
cere in this belief and has a desire to 
be of service, one may find plenty of 
new legislation he may propose to some 
novice in the legislature of his state, 
most of whom I have noticed are only 
too anxious to have bills to introduce 
and no ideas to embody in such bills. 

I realize that all of us can't accom
pli. h in any one session of our state 
legislature what the title men of Cali
fornia through the California Land 
Title Association have accomplished, 

By 
EDWARD T. DWYER, Cbair111au 

E.\'ecutit ·e Vice-Presitlellt, Title and Trust 
Company 

Portland, Oregon 

yet there must be a beginning and 
there is no better time to start than 
now. 

To me, it is apparent that we of the 
title fraternity are capable of doing 
this work insofar as laws pertaining 

EDWARD T. DWYER 

to real property are concerned and 
since the lawyers apparently won't, we 
should. 

This is neither a plea to listen to 
the spoken word nor a hint that you 
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should read the report when published. 
It is, however, an observation based 
upon two years experience doing a job 
utterly lacking in glamour and com
pensation, other than a wish that some
one, somewhere might gleam a bit of 
information which might be of benefit 
at some future time. 

Alabama 
The last report your Legislative 

Committee had from our member, Mr. 
Goodloe, informed us that the legisla
Lure while in session was in a state of 
inactivity. We are forced to the con
clusion that if it came to life, its ener
gies were spent in a more profitable 
pastime than harassing the poor title 
companies. We say this because we 
have had no report subsequent to ad
journment. 

Arkan as 
Mr. 0. M. Young of that state re

ports no bills introduced affecting the 
title industry. 

California 

The life of a Legislative Committee 
would not be half bad if it were not 
for this state. The sheaf of enactments 
sent us by Floyd Cerini would take 
half a lifetime of a working man if 
he were to pe1·use all of the acts. 

Again we wish to pay our respects 
to the California Land Title Associa
tion, which organization renders such 
a splendid service to_ its members and 
to the Title fratemity as a whole. A 
new statute was passed known as the 
abandoned property act, which in effect 
provides that deposits and credits ·held 
by banks and trust companies, building 
and loan associations, saving unions, 
credit unions and similar organizations 
appearing on their books and records 



as of January 1, 1945, and January 1 
of each year thereafter, showing· sums 
due and payable to owners whose 
whereabouts are unknown, shall be con
sidered abandoned if unclaimed for 
twenty years and the funds shall be 
turned over to the state comptroller. 

If we can believe some of our friends, 
this will work a hardship on many re
tired farmers from the corn belt, who, 
we are told, moved to California to 
retire. Our information was that the. e 
people lodged their money in the bank 
or similar institution then took a job 
for a lower salary than a native and 
existed on theil· daily wage. Maybe 
these funds are not abandoned after 
all-just resting. 

The law relating to acknowledgments 
by commissioned officers was amended 
to provide that the act remain effec
tive until the ninety-first day following 
the adjournment of the 1947 legisla
ture or cessation of hostilities in all 
wars in which the United States is 
now engaged, whichever date the first 
occurs. The only thing the lawmakers 
forgot, it seems, is pJioperly to define 
cessation of hostilities. As the farm
hand said, "It happens every time." 

By an amendment, it is now provided 
that if a summons be lost after service, 
but before a retul'n made, an affidavit 
of the person or official making service 
showing the facts of service may be 
made in lieu thereof. We wonder just 
what people did before the advent of 
affidavits. 

Administrative decisions may be re
viewed by an honest to god court in 
California. New Section 1094-5. We 
bet the dockets will be crowded until 
the next spell of unusual weather. 

If one thinks one has an interest in 
California real estate which might go 
to the commonwealth in an escheat 
proceeding, one may bring an action 
to determine whether he or the state 
has to take the real estate. The only 
matter that can be adjudicated is 
whether or not an escheat occurred. 
The attorney general or a district at
torney of the county in which the land 
is situated has one hundred and eighty 
days to make up their respective minds 
whether they want to make the effort 
to try and get the stuff or let it go. 
If the officials are quick-witted indi
viduals and want to make a real smart 
decision, they may file a disclaimer 
before that time. 

Here is an enactment I wish we had 
in our state. A statute of limitations 
on street liens and assessment bonds. 
The limitation is fixed at four years 
from the date of recording the assess
ment; or if the bonds be issued four 
years after the due date of the last 
installment. We in Oregon are still 
acting as collection agent for our city 
treasurer on street improvement liens 
entered back in 1860. 

Hereafter when a maiden is divorced 
in that state she may, if she requests 
it, get back her maiden name. Too 
bad the act did not confer greater 
authority on the court and restore to 

the poor thing some of the other things 
she may have lost. 

A new act provides that a written 
finding of a presumed death made by 
an authorized officer· or an employee 
of the United States under the Fed
eral Missing Persons Act, and any 
written official report or record or duly 
certified copy thereof, that a person is 
missing, missing in action, dead, cap
tured by the enemy, or beleagured, 
made by such officer or employee, shall 
be received in any court, office, or place 
in the state as evidence of such per
sons status. 

It would seem to us that this is good 
legislation, particularly so in those 
::;tates where through marriage one 
spouse acquires property rights in the 
lands of the other. 

The statutes relating to guardian 
and ward were amended and enlarged 
in several important particulars, not
ably in the case of veterans. 

By Section 1664, the Probate Code, 
it is provided that when an incompe
tent veteran has been committed or 
transferred to a facility and is there
after discharged by the chief officer of 
the facility as cured, a certificate show
ing such discharge may be filed with 
the clerk of the county from which the 
person was committed. 

If no guardian has been appointed 
for such person, the certificate show
ing such discharge as recovered or· 
cured shall be prima facie evidence 
that the person has recovered his com
petency and the record thereof by the 
clerk shall have the same legal force 
:md effect as a judgment of restora
tion to capacity. Then, too, a veteran's 
home may accept the appointment as 
guardian and one of its designated 
officers may act as such. 

New legislation authorizes public 
guardians to be appointed in counties 
having a population of a million or 
more. We believe it safe to assume 
that Los Angeles county is the only 
county that can avail itself to this 
new law. 

The homestead law was amended to 
clarify the definition of a homestead 
to include out-buildings, to increase the 
value of a homestead exemption from 
five thousand to six thousand dollars 
for the head of the family and from 
one thousand dollars to two thousand 
dollars for any other person, and fin. 
ally, to provide that the exemption is 
over and above all liens and encum
brances on the property. 

Sections 1560 and 1561 of the insur
ance code were repealed. These sections 
had to do with retaliation against in
surers organized in other states if such 
other states discriminated in favor of 
their domestic insurers and against 
California insurers. The repeal of these 
laws no doubt was done to meet the 
decision in the Southeastern Under
writers case. 

Section 328F is added to the civil 
code to provide that no corporation or 
registrar or transfer agent shall be 
liable for· transferring to a surviving 
joint tenant or tenants, any share or 
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shares or other securities issued by 
such corporations in joint tenancy on 
the books or· records of the corpora
tion. 

Judgment dockets of the superior 
court are apparently passe in Califor
nia. The Jaws relating to docketing of 
judgments have been repealed and new 
sections added to the civil code to pro
vide that satisfactions of judgments 
of the superior courts are to be en
tered in the register of actions and 
not in the docket. 

A new Section 6007 was added to 
the Government Code to provide that 
the status of a newspaper of general 
circulation remains unchanged in the 
event that the publication of the news
paper is discontinued by reason of eco
nomic or other conditions induced by 
war, and the publication of which is 
renewed either while the war is still 
pending, or within one year from and 
after the date on which hostilities offi
cially terminated. 

A uniform simultaneous death act 
was enacted. Sections 296-296.8 and 
provides generally that where the title 
to property or the devolution thereof 
depends upon priority of death and 
evidence is lacking as to the priority 
thereof, the property of each person 
shall be disposed of as if he had sur
vived except in the following cases: 
1. Where two or more beneficiaries 

are designated to take successive
ly by reason of survivorship, the 
property shall be divided into as 
many equal portions as there are 
successor beneficiaries. 

2. In the case of joint tenants, the 
property shall be distributed one 
half as if one had survived, and 
one half as if the other had sur
vived, and if there are more than 
two joint tenants, then the prop
erty shall be distributed in the 
proportion that one bears to the 
whole number of joint tenants. 

3. Where the insured and the bene
ficiary in a policy of accident and 
life insurance have died simul
taneously, the proceeds shall be 
distributed as if the insured had 
sur·vived the beneficiary. 

4. Where husband and wife have 
died simultaneously leaving com
munity property, one half of the 
property shall be distributed as 
if the husband had survived and 
the other half as if the wife had 
survived. The act of course is not 
retroactive nor does it apply to 
instruments wherein specific pro
vision has been made for distri
bution of property different from 
the act. 

Section 259 of the probate code, deal
ing with the right of non-resident 
aliens to take real or personal property 
by distribution, from an estate of dece
dent, is amended to provide that it 
shall be conclusively presumed that 
there exists a reciprocal right on the 
part of the citizen of this country to 
take real or personal property by dis
tribution, upon the same terms and 
conditions as citizens take in the coun-



try where the alien resides. Any one 
interested in the estate may file a peti
tion to determine whether such reci
~procal rights do exist. The burden of 
proof is upon the petitioner to prove 
that such rights do not exist. Before 
the amendment it would seem the bur
den of proof was on the alien of prov
ing that in the country of theil· resi
dence, citizens of the United States 
take by succession or under a will on 
the same basis as citizens of that coun
try. 

Estates of a value of $200.00 or less, 
being administered by the public ad
ministrator, may after the payment of 
the burial and last sickness expenses, 
be distributed upon affidavit. 

In an estate under twenty-five hun
dl·ed dollars, in the absence of fraud, 
an order of the superior court may be 
had setting aside to the surviving 
spouse or minor children the whole 
estate; such an order when it becomes 
final, is conclusive, except upon an 
erroneous assumption of death. 

A new Section 761.5, is added to the 
probate code to authorize, a real estate 
commission in an amount to be fixed 
by the court to be paid upon confirma
tion of the sale, when the sale wa~ 
procured without an agent, but the 
real estate agent procures the success
ful bidder. 

Section 51A of the code of civil pro
cedure has been amended, which per
mits a special proceeding to determine 
the identity of a person who has con
veyed property under a name other 
than the one under which he acquired 
title. By the amendment it is broad
ened to cover situations where title 
was acquired by judgment or decree. 
Under the old act it required posting 
of a notice in three places; now a no
tice may be posted in but two, the 
court h<mse, and upon the property af
fected. 

Among the several amendments made 
to the business and profession code, 
we mention but a few. 

An amendment to provide that with
in one month after the closing of a 
transaction in which title to real prop
erty is conveyed from a seller to pur
chaser through a broker, the broker 
must inform the seller and pu1·chaser 
in writing· of the selling price thereof. 
In the event of an exchange of real 
property, such information shall in
clude a description of the real property 
and the amount of added money con
sideration. If the transaction be closed 
through escrow, and the escrow agent 
renders a closing statement which re
veals such information and the state
ment is given to both buyer and seller, 
such statement will suffice. The obliga
tion of the broker ceases one year after 
closing unless in the meantime the 
seller or purchaser has made a demand 
i:n writing. 

A provision requiring a licensee who 
prepares an agreement authorizing or 
employing such licensee to purchase 
or sell real estate for a commission 
to deliver a copy of such agreement 

to the person signing ihe o-ame. A pro
vision requiring one licensed as a bro
ker unless licensed prior to January 1, 
1942, to be either an American citizen 
or an alien who ha s received his fir ·t 
citizenship papers . Yes, we checked 
this provision carefully and assure you 
that the act is silent as to requiring 
the licensee to be a native son. 

Section 692 provides that no longer 
can one through spite give land to the 
state of California unless the gift be 
approved by the director of finance. 
Could it be they don't want the stuff 
even as a gift? 

Hereafter in that state surveyors 
may not follow their profession unless 
they be citizens of the United States. 

MELVIN JOSEPHSON 

Secretary, Iowa Title Association 
President, Boone County Abstract 

& Loan Co. 
Boone, Iowa 

A limitation upon the time in which 
to contest the validity of tax deeds 
was placed at one year after the date 
of the deed or September 1, 1945, 
whichever is the later. 

We are informed that the title com
panies are going to let the court of 
last r esort make a last guess on this 
<'ct before insuring tax titles. 

Certain sections of the tax code were 
1 epealed and new sections added to 
bolster up tax deeds. New legisla . ion 
provides in effect that if a successful 
attack be made on a tax deed, th<t 
the deed be not declared void unless 
the former owner or other pa1·t in 
interest pays an a mount equivalent to 
the amount that should bz paid upon 
redemption as determined by the court. 
The amount fixed to be paid within six 
months and distributed as follows: 
1. To the purchaser the amount paid 

for the tax deed. 
2. The balance to the tax collector 

to be divided among the taxing 
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agencies. If the amount be not 
paid in six months the court is to 
order a new tax deed and the title 
quieted in the grantee of the new 
tax deed. A taxpayer's action to 
contest the validity of a tax deed 
is fixed as one year. 

Certain sections of the revenue and 
taxa tion code were amended and new 
sections added authorizing a procedUl·e 
whereby the purchaser of tax deeded 
property or any other parson claiming 
through him can bring an action to 
determine adverse claims to or clouds 
upon tax deeded property purchased 
from the state. One of the new sections 
would eliminate the requirement that 
the complaint set forth the interest of 
all the persons in the property. Here
after it would only be necessary to 
include as parties defendant, persons 
who are known to the plaintiff or ap
pear of record to have some interest 
in or claim or cloud on the land arising 
prior to the recording of the deed from 
the state, other than persons owning 
a special assessment, unless plaintiff 
seeks to determine the interest or 
claim of such persons. The purp·ose of 
the amendment was to exclude as a 
defendant in certain cases persons 
owning a special assessment and also 
persons who may, for example, have 
become a mortgagee or acquired some 
other interest after the deed from the 
state. The amendment permits joining 
heirs and devisees to be joined as such 
without naming them where the de
fendant is known to be dead. 

ColoradQ 
The legislative committee wishes to 

congratulate the Title Guarantee Com
pany and the Landon Abstract Com
pany on their joint efforts for publish
ing, in booklet form, the new legisla
tion of that state bearing upon real 
estate titles. Much of the matter con
tained in this booklet is of interest 
only to the title men of Colorado. The 
inheritance tax laws were amended 
liberally as were their laws relating 
to the issuing of tax receipts; laws 
relating to certificates of taxes due; 
laws relating to the extinguishment 
of the lien imposed by certain tax cer
tificates and certificates of purchase 
issued by county treasurers and laws 
relating to tax redemptions. 

Senate bill No. 48 has to do with 
zoning regulations; and if we read the 
law correctly, the owners of real prop
erty in any given area already zoned 
in accordance with an existing law 
may petition the board of county com
missioners of the county wherein such 
area is situated to provide for the 
regulation of the future construction 
and alterations of buildings, dwellings 
and structures together with plumbing 
and electrical installations. The law 
provides that the number of petition
ers shall not be less than sixty per 
cent, nor more than seventy-five per 
cent of the total number of owners 
of the real property in the area to be 
zoned. 

Senate bill No. 311 is an amendment 
and provides for a seven year statute 



of limitations on deeds issued by the 
county treasurer. The act provides that 
any and all defects, irregularities, want 
of service, defective service and lack 
of jurisdiction or other grounds of in
validity, nullity or causes or reasons 
whereby or wherefor any such docu
ment might be set aside or rendered 
inoperative must be raised in a suit 
commenced within said seven year pe
riod, and not thereafter except that 
the act shall not apply to any of the 
following cases: 
a. Forged documents. 
b. During the pendancy of an action 

commenced prior to the expira
tion of said seven year period to 
set aside, modify or annul or 
otherwise affect such document 
and notice of such action has been 
filed as provided by law. 

c. When such document has been by 
proper o1·der or decree avoided, 
annulled or rendered inoperative. 

d. Where the party who brings the 
action to question, attack or set 
aside the validity of such docu
ments or his predecessors shall 
have been deprived of possession 
within two years of the com
mencement of the action. 

Senate bill No. 319 relates to powers 
of .attorney by persons in the military 
service. This act provides that these 
powers shall not be revoked or ter
minated by the death of the principal, 
as to the agent or other person who 
without actual knowledge or actual 
notice of the death of the principal 
shall have acted or shall act in good 
faith and makes the power binding 
upon the heirs, devisees, legatees or 
personal representative of the princi
pal. Section 2 of the act provides that 
an affidavit executed by the attorney 
in fact setting forth that he has not 
or had not at the time of doing any 
act, pursuant to the power received 
actual knowledge of the revocation or 
termination of the power by death or 
otherwise, shall in the absence of fraud 
be conclusive proof of the non-revoca
tion of such power. I would like to 
say at this point that a number of 
states have adopted similar legisla
tion. A bill of this character was 
introduced in the Oregon state Legisla
ture at the last session and was ve
toed by our Governor, his reason be
ing, and I believe it a good one, that 
the act was clearly unconstitutional. 
Act 3 provides that either an official 
or other report of the principals being 
listed as being missing or missing in 
action used in the military sense shall 
constitute knowledge or notice of the 
death of the person. The act termi
nates one year after the conclusion of 
the present war as proclaimed by the 
President of the United States. 

House bill No. 759 provides that 
proof of execution of wills where wit
ness is in military service or is un
available may be made upon the tes
timony in person or by deposition of 
at least two creditable disinterested 
witnesses or some other sufficient proof 

that the signature to the will is that 
of the decedent. The court in its dis
cretion may require in addition to such 
testimony, the testimony or deposition 
of any available subscribing witness 
or proof any such pertinent facts and 
circumstances as it may deem neces
sary to admit the will to probate. 

Executors, administrators, guardians, 
conservators, and trustees may here
after invest funds in notes secured by 
first mortgages or deeds of trust, such 
loans shall not exceed fifty per cent 
of the appraised value of the lands 
and improvements, or may equal sixty 
per cent of the value if the loan is to 
be amortized over a twenty year pe
riod. They may also loan upon real 
property which is under lease in its 
entirety, provided the term of the lease 
has at least ten years to run, and the 
lease provides that the lessee pay 
taxes, expenses of maintainance and 
a fixed rental, provided that the ap
praised value of the land and improve
ments is in excess of ten times the 
net annual rental reserved in the lease. 
They may also invest in notes or bonds 
secured by mortgage or deed of trust 
insured pursuant to title II of the na
tional housing act. 

Senate bill No. 318 provides that a 
written finding of actual death made 
by the Secretary of War, the Secre
tary of the Navy, or other officer em
ployee of the United States author
ized to make such finding pursuant to 
the federal missing persons act may 
be received in any court, office or other 
place as evidence of the death of the 
person therein found to be dead. The 
act also provides that a written finding 
by any of the above officials of a pre
sumed death because of missing in 
action, may, after one year from cessa
tion of war, in that theatre of war 
where missing, shall be received as 
evidence of death of the person therein 
found presumed dead and of the date, 
circumstances, and place of disappear
ance. It is further provided by the act 
that any finding before the record or 
duly certified copy thereof purporting 
to have been signed by an officer or em
ployee enumerated hereinbefore, shall 
prima facie be deemed to have been 
signed and issued by such officer or 
employee, and that the official acted 
within the scope of his authority. 

House bill No. 195 provides that a 
veteran eligible for a loan pursuant 
to the servicemen's re-adjustment act 
of 1944, even though he be a minor, 
may enter into a contract for a loan 
and provides that no defense may 
thereafter be interposed by reason of 
the fact that such veteran was a minor. 

The State of Colorado has seen fit 
by the provisions of Senate bill No. 
470 to authorize the state highway 
department to acquire excess property, 
the only requirement being that the 
highway department deem it in the 
interest of public interest, safety, or 
convenience. 

Delaware 
Our member from that state advised 

us on June 18 that an index of the 
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legislation was being printed anti 
would be sent us as soon as it was 
available. It must be that the printers 
in Wilmington went on strike for we 
have heard nothing from our member 
since that time. 

Florida 
It may be news to most of us that 

there is still lands subject to the home
stead laws in this state of milk and 
honey, but there must be, for the leg
islature saw fit to authorize the home
steading of same by honorably dis
charged veterans of World War II. · 

A new statute of limitations was 
passed as to liens incumbering real 
estate. The only criticism your com
mittee has of the Jaw is that twenty 
years is too long a period. 

A rather comprehensive guardian
ship law was enacted. We did not ta·ke 
the time to check it minutely, but ven
ture the guess that it's an up to the 
minute code. 

Florida, too, seems to have doctored 
up its statutes dealing with lands ac
quired by counties through tax fore
closure. We see a tendency throughout 
the nation to make these titles good. 

Much legislation during the last ses
sion has to do with gas and oil-they 
just can't leave California alone. 

A thorough job of amending seems 
to have been made in its probate code. 
We were furnished the legislative acts 
by our kind-hearted brethern from this 
state and it's impossible to determine 
in what respects these statutes were 
amended. 

This state followed the usual pattern 
in enacting legislation having to ·· do 
with missing persons and persons 
listed as captured, beleagured, in
terned, etc. 

A foreign will devising real prop
erty in the state of Florida, may, by 
a new enactment, if the execution of 
said will conforms to ·the laws of the 
state, be admitted to record in the 
office of the county judg·e of any county 
in which the devised real property is 
situated. 

This is predicated upon a p1·obate 
in the foreign jurisdiction and a lapse 
of three years from the date of death 
of the testator. 

Upon petition of any person, if the 
court finds from the duly authenticated 
copies that the will conforms to the 
laws of Florida, the county judge shall 
by short order admit the same to rec
ord. 

When so recorded, it shall be effect
ual to pass title to real property and 
shall be presumptive evidence of the 
authority of any person authorized by 
the will to convey or dispose of the 
real property. 

The statute relating to claims against 
the estates of decendents was amended 
to require the filing of claims within 
eight months from the first publication 
of notice to creditors. ·. 

It would seem that the statute · i~ 
emphatic, that if clai1US are not filed 
the unsecured creditor loses all righ;ts 
to enforce any claim he may have everi 



though the personal representative has 
recognized the claim to be valid. 

The liens of mortgagees and persons 
in possession are, however, protected. 

The statutes relating to adverse pos
session were amended and although 
your committee is unable to identify 
the new matter, we are of the opinion 
that the state of Florida doesn't mess 
around on the question. Seven years 
seems sufficient in the ordinary case, 
and three years suffices for one claim
ing title through a sale made by an 
executor, administrator or guardian. 
The statute is retroactive. 

The University of Florida will, by 
Senate bill No. 599, turn out realtors 
who will know ali the answers. Sev
enty-five hundred dollars was thought 
sufficient to start the job. 

We have a few men engaged in sell
ing real estate out our way who 
couldn't reach the end of the first se
mester on $7500.00 'unless the univer
sity burned up. 

Not to be outdone by its neighbors, 
Florida passed the necessary legisla
tion to authorize housing authorities 
to clear blighted areas. 

It now becomes the duty of the sev
eral clerks of the Circuit Coul"t to 
ascertain from those presenting instru
ments (other than mortgages) for rec
ord to give that official the post office 
address of the grantor and grantee 
named in the instrument. 

It only costs ten cents extra to ge1 
this service, and if we read the law 
correctly, it's worth all of that to the 
tax collector. 

Estates tail are definitely out by an 
amendment and the rule in Shelly's 
case is no more. 

How, may we ask, a1·e the young 
lawyers of that state going to show 
their learning if they don't have to 
pretend they understand this simple 
1·ule? 

Idaho 
Mr. Turner, President of the Idaho 

Title Association and a member of 
our committee from that state, wrote 
us that an active group, including of 
course the state grange, was attempt
i-ng to put through a constitutional 
amendment, which would enable the 
state of Idaho to use its credit in 
guaranteeing land titles. The bill which 
would have authorized this scheme was 
defeated through the efforts of the 
state association. At the time of his 
letter there was still a joint senate 
and house bill that had to be beaten 
before they were out of the woods. 
It was his opinion, however, that this 
joint bill was also due to fail. 

Iowa 
Mr. Earl C. Glasson of Waterloo 

informs us that there were but nine 
hundred and forty-six bills introduced 
at the 1945 session. While Mr. Glasson 
was good enough to send us what 
amounts to a senate and house calen
dar, his final report is so abbreviated 
that we can but give you the gist of 
the different enactments. 

The limitation of actions to fore
closure the ancient mortgages shall 
hereafter apply to unrecorded as well 
as recorded mol'tgages. 

The · Mechanics Lien Law was broad
ened to cover shrubbery and landscap
ing. 

The time was extended to file an 
inventory for inheritance tax purposes 
to eighteen months. To permit payment 
of a legacy to an incompetent where 
the sum involved is $200.00 or less 
to the parents or natural guardians. 
The assets of a gua1·dianship estate 
where the amount involved is $200.00 
or less may be delivered to the parents 
or natural guardians of the ward. 

In common with many states, Iowa 

LAWRENCE R. ZERFING 

President, Pennsylvania Title Assn. 
Vice·President, Land Title Bank & Trust 

Company 
Philadelphia, Pennsylvania 

saw fit to enact legis lation covering 
the following matters: 

To provide that powers of attorney 
made by persons in service shall be 
valid until actual knowledge or notice 
of the death of the maker is received, 
and to make such instruments binding 
on the maker's, heirs, legatees and 
personal representatives. 

An act to provide that official notice 
of presumed death of pe1·sons in armed 
services shall be received as evidence 
of the fact. 

An act to provide that proof of will 
of person dying while in armed serv
ices may be made by the testimony 
of two disinterested persons that the 
signature is that of the testator. 

Kansas 
Our member reports no bills intro

duced that would in any manner affect 
the title business. 

Massachusetts 
This we couldn't believe- a law pro

viding that there shall be no limit to 
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the number of times a person may 
take the bar examination, and we 
thought all their lawyers came out of 
Harvard. 

This state, too, apparently seeks to 
give its tax titles a cloak of respec
tability. 

Hereafter, if the land be in the 
hands of an innocent purchaser, only 
one year is allowed after final decree 
to vacate, modify or reverse the decree 
of fo1·eclosure. 

Veterans of World War II need not 
have completed college education to 
take the bar. We don't suppose there 
will be too much of a rush to take 
advantage of this liberal offer, as few 
veterans were under sixteen years of 
age when they enlisted. 

Veterans of World War II, even 
though they be minors, may have full 
legal capacity to contract under G. I. 
Bill of Rights. 

Guardians or conservators may, by 
decree of the Probate Court, be author
i?:ed to sell, mortgage or lease interest 
of his ward who owns land as a tenant 
by the entirety in conjunction with the 
other tenant. 

Attachment of lands or interest 
therein expire six years from date of 
filing unless renewed. 

Montana 
Our memb&r from that state advises 

that no bills were introduced that in 
any manner affect our profession. 

Nebraska 
Colonel Leo J. Crosby of Omaha re

ports, with the exception of a couple of 
items having to do with publication, 
our Legislation Session for 1945 did 
Hothing of interest. 

New Hampshire 
Each day we learn something new; 

from our member from this state, Mr. 
Neal W. Cobleigh of Nashau, we 
learned that title insurance is not 
available in his state. 

Hold your seats, gentlemen, give the 
lad a chance to come over voluntarily. 
His report is brief. To quote him: 

"The only legislation which was 
adopted at this last meeting of the 
legislature was the clarification of our 
existing uniform acknowledgment law, 
which simply ratified our previous form 
of acknowledgment, thus making our 
law conform to the acknowledgment 
procedure for members of the armed 
forces with other states." 

"An attempt was made at this legis
lature to enact a bill making an in
defeasible title to real estate following 
a tax title. The bill presented very 
many interesting features and would 
handle a tax title in very nearly the 
same manner in which a foreclosure 
of a power sale mortgage might be 
handled. The bill went through com
mittee process and received a favor
able report on the bill provided that 
it would be redrafted. The bill was so 
redrafted and with an assurance of 
the majority of the committee, it was 
felt that this legislation 'Would be 



passed. However, something- went hay
wire among the committee members 
and the bill failed to get out of com
mittee, this, however, may temporarily 
close this proposition but I feel ve1·y 
confident that at the next session of 
the 1947 legislature this bill will be
come a law and will serve as a model 
for many other states to adopt because 
of its absolute features." 

He adds that this bill was vigo1·ou ly 
supported by his office. 

New Jersey 
Aside from passing the usual legis

lation relating to persons in the armed 
forces, i.e., acknowledgments, finding 
of presumed death pursuant to the 
Federal Missing Persons Act, suspen
~ion of statute of limitations during 
ervice, and some G. I. legislation, our 

membe1·, Mr. Evans, found little to 
interest title men in othe1· jurisdic
tions. 

He blushingly told us, however, that 
chapter 162 of the laws of 1945 should 
be mentioned. 

A law known as the Corporation 
Business Tax Act of 1945 was enacted 
which by its terms repeals the personal 
property tax on intangibles and sub
stitutes a tax which in effect is an 
income tax. 

A real joker in the act, he points 
out, is that it provides that the tax 
shall constitute a lien on all of the 
taxpayers property on and after Jan
uary 1 of the year when due. How
ever, under the provisions of the act, 
the return is not made until April 15 
of the year succeeding, and the tax 
is to be paid thereafter. 

He wants to know how to pass title 
from a corporation after January 1, 
but before the amount of the tax be
comes known. 

None of the members of this com
mittee are smart enough to answer 
him, but maybe some member of the 
convention can give him the answer. 

New York 
Our eminent member from the state 

of New York reports as follows: 
As most directly concerning title 

companies, of the nine hundred-odd 
bills enacted by the legislature in the 
first session this year (I say "first" 
because a later special session is prom
ised), should be mentioned chapter 635, 
which amended 434 of the Insurance 
Law as to reserves of title insuranc'' 
corporations. Without going into thr 
detailed changes made, which would 
probably not interest the members of 
this committee nor the members of 
the Association, I will merely state 
that the compulsory reserve are in
creased, but not in a prohibitive or 
crippling degree. We were pleased to 
note that, by new language in the ~ec
tion, the "reinsurance reserve", newly 
so called, with which the legislation 
was principally concerned, shall "for 
all purposes be deemed and shall con
stitute unearned portions of the orig
inal premiums and shall be charged as 
a reserve liability of such corporation 

in determining its financial condition 
- --". Under applicable decisions of 
the courts that should make a little 
difference in taxation. Another and 
important innovation is that the Su
perintendent of Insurance, in case a 
title company gets into financial diffi
culties, is auth01·ized to use the accu
mulated reserve fund of all the com
panies to pay losses of policy holders 
and holders of guaranteed certificates 
of title, searches and abstracts, and 
also to obtain, from other companies, 
reinsurance of the risks of the com
pany in trouble. The intention of the 
amendments was to stabilize and 
strengthen title companies generally. 
Abstract companies are not included, 
as they are not organized, and do not 
operate, under the Insurance Law. But 
although the legislature did not g-o to 
work on them it did not forget my 
own company, which has a special 
charter which makes it subject to both 
the Insurance Law, as an insurer of 
titles, and the Banking Law, as a trust 
company. This legislation affected us 
also. 

Chapter 10 amends the Insurance 
Law in view of the decision in the 
United States Supreme Court in United 
States vs. Southeastern Underwriters 
Association, decided June 5, 1944, 
which held, I need not remind you, 
that insurance is "commerce" within 
the meaning of the Federal anti-trust 
laws. This act exempts from personal 
liability officers, di1·ectors and trustees 
of insurance organizations who, in 
good faith in their corporation's inter
c,sts, pay, or do not contcs: the pay
ment, of fees and taxes in other states, 
f1·om which the corporation might be 
exempt, under such decision, on the 
ground that it was engaged in inter
state commerce. The exemption relates 
only to acts and payments after the 
date of enactment (February 14, 1945) 
and ceases if, prior to payment, the 
highest state court or the U. S. Su
preme Comt shall have decided the 
fee or tax was invalid, and also does 
not protect against acts and payments 
on and after July 1, 1946. 

Mr. Clement H. Barsch, of this As
sociation (Toledo, Ohio), prepared a 
very interesdng analysis of the Bank
ruptcy Act as r evised by the Chandler 
Act. I think hi s paper appeared in an 
issue of our title news in 1941. He 
pointed out that the noticz and caveat 
to the whole world effected by the fil 
ing of a petition in bankruptcy, where
ever filed, as a consequence of which 
a purchasar in good faith from the 
bankrupt, though without actual no
tice of such filing-, took subject thereto, 
was safeg uarded against if the laws 
of the particular state allowed the fil
ing of either one of certain papers in 
the bankruptcy proceeding. Under New 
York law there is no authority to 
1·ecord any of the papers mentioned. 
A bill was introduced this year which 
would have enacted the required au
thority, but unfortunately it failed of 
passage by one of the two Houses. 
Apparently the only reason for its de-
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feat was lack of interest in the House 
where it was not originally introduced. 
It seems a pity that a bill such as 
this without any selfish motive and in 
the interest of sound real estate titles, 
is allowed to die through the indiffer
ence of legislators to real estate titles. 

North Carolina 
Mr. W. A. Hanewinckle, Jr., of Win

ston-Salem informed us that he had to 
check through eleven hundred and fifty 
new Jaws to make his report. 

It is a I ucky thing for him and m~, 

too, that only a few of them related 
to r eal property. 

The fifteen year statute of limita
tion s on mortgages and deeds of trust 
passed in 1923 was held by the Su
preme Court of that state not to apply 
to such instruments executed prior to 
that date. Now by H. B. 880 it is pro
vided that holders of notes executed 
prior to 1923 have until March of 1946 
to protect their rights by a marginal 
entry showing that the debt r mains 
unpaid. 

H. B. 866 validates cancellations of 
deeds of trust by note holders inst.ead 
of trustees made- prior to January 1, 
1930. 

Believe it or not, married wom~n 

may now acknowledge their deeds and 
deeds of trust the same as the menfolk 
of North Carolina. 

However, if the deed or contract be 
between husband and wife, a special 
certificate is still nece3sary showing 
that the deal is not unreasonable or 
injurious to her. 

These southern gentlemen are still 
noted for the way they protect the 
fair sex. 

Counties and municipalities may 
warrant the title to the lands they 
sell- no personal liability, of course, 
but it might help to sell their tax 
foreclosed properties. 

A will is revoked by a subsequent 
marriage except certain wills executed 
pursuant to powers of appointment. 
That's not news, but this might be; 
wills are revoked by a subsequent ab
solute divorce as to that portion of 
the will which would have devised on 
bequeathed property to the divorced 
spouse; such property will now pass 
under the residuary clause if any, if 
none to the heir or next of kin as in 
the case of intestacy. 

G. S. 1-118 provides, "From th ·~ 

cr·oss indexing of the notice of lis pen
dens only is the pending of the action 
constructive notice to a purchaser or 
incumbrancer of the property affec ted 
thereby." 

H. B. 729 expands this section t o 
suits in the Federal Court. 

S. B. 243 re-defines the practice of 
law to include aiding in the prepara
tion of deeds, wills and other legal 
forms. 

Following the decision in United 
States vs. Southeastern Underwriter's 
Association, a commission of fifteen 
men was appointed to study the insur
ance laws of North Carolina and to 
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Tecommend changes in the existing· in
surance laws, to the 1945 session of 
the General Assembly. The commis
sion's recommendations were embodied 
in eleven bills, all of which were 
adopted with minor changes. For a 
number of years the principal tax as
sessed against insurance companies has 
been a 2%% gross premium tax. How
t!ver, if an insurance company had a· 
much as 15% of its entire assets in 
certain specified investments in North 
Carolina, such company paid at the 
ra le of only %, 's of 1% of its gross 
premiums. The premium tax law has 
been rewritten and fixed at 2</o for all 
companies, except the tax on unem
ployment compensation insurance pre
miums w:1:ch was left at 4%. The In
surance Department of North Carolina 
has been enlarged to cope with its ad
ditional duties, and another commis
sion of twenty men has been appointed 
to consider additional changes in the 
insurance regulations. 

Since 1929, North Carolina has been 
a self-insurer under the Workman's 
Compensation Act. This year the state 
becomes a self-insurer against fire haz
ards, and a reserve fund to cover esti
mated losses has been set up. 

Ohio 
The ninety-sixth General Assembly 

of Ohio amended its general code re
lating to the payment of debts of an 
estate by an executor or administrator 
;,o as to make its provisions conform 
to the federal statutes in this particu
lar. 

Hereafter the secretary of state may 
not dissolve a corporation until all its 
current and delinquent franchise and 
personal property taxes have been paid. 

S. B. 331 relates to taxes, fees, re
quirements and retaliatory statutes on 
insurance companies. 

Legal instruments 
filmed, microfilmed 
graphed. 

may now be 
o1· microphoto-

Ohio also gave to veterans of World 
War II the capacity to contract though 
still minors. 

Oregon 
In my own state, Oregon, little was 

done other than repeal a Mongrel Com
munity Property Law enacted in haste 
in 1943 that could be classified as real 
achievement. 

A testator may hereafter deposit 
his will for safekeeping with the coun
ty clerk; providing for filing fees for 
s.uch deposit; providing for the safe
keeping of such will and for the de
livery of the ame or the opening of 
the same in court. 

The Limited Partnership Act was 
amended to provide that in event of 
any change in limited partnership, 
through character of contribution of 
any limited partnership, substitution 
of partners, retirement, death, insan
ity, or dissolution, that a new certifi
cate shall be substituted and acknowl
edged and filed. 

Our dower law was amended by 
eliminating the word or. Section 17-101 
now reads: The widow of every de
ceased person shall be entitled to dow
er, the use during her natural life, of 
one-half part of all the land whereof 
her husband was seized of an estate 
of inheritance at any time during the 
marriage, unless she is lawfully barred 
thereof. 

Our acknowledgment statute was 
amended for the steen th time. Just to 
be different, Oregon didn't tie it up 
to cessation of hostilities or any other 
event and apparently, like Tennyson's 
brook, "runs on forever." 

We tried to help the bigamists out 
a little by enacting a law that vali
dates decrees of divorce wherein serv
ice of summons upon the defendant 
was made by publication or personal 
service outside the state, and validates 
subsequent marriages by the parties 
to such divorce. 

Chapter 161 is an amendment to our 
~tatute regarding service of process 
and now reads: In case of service by 
mail, the copy of the notice or other 
paper to be served mu t be deposited 
in the United States post office, in a 
sealed envelope, with postage paid, ad
dressed to the person on whom it is 
io be served, at his regular office ad
dress, or his address as last given by 
him on any document which he has 
filed in the cause and served on the 
party making se1·vice by mail; and i1' 
he does not maintain a regular office 
or if the filed documents do not con
tain his address he may be addressed 
at his usual place of abode. The serv
ice shall be deemed to be made on the 
day of the deposit in the post office, 
and not otherwise. 

Service by mail may be made where 
the person on whom it is to be made 
resides or has his office at a place 
where there is a regular communica
tion by mail. 

Hereafter the State Land Board 
must affix its seal to its deeds, lease, 
contract;;, etc., same as other white 
folk. 

Our lawmakers were also good 
enough to pass a curative act validat
ing conveyances, satisfactions of mort
gages, etc., heretofore executed by this 
body which instruments lacked a seal. 

One year was thought too long a 
time for a contestant to make up his 
mind to contest a will. The time was 
cut down to six months. 

Wills heretofore admitted are, of 
course, exempted. 

Our escheat statute was given a real 
overhauling. 

Conditional sales of personal prop
erty that may have become part of 
the freehold were always a nightmare. 
Now with a four year statute of lim
itations, our lot won't be so difficult. 
The vendors under the contract must 
act within four years from maturity, 
and if no maturity date shown, then 
four years from the filing of the con
tract. 

-35-

Ou1·s being a dower and curtesy 
state, it was but natural for our law
makers to do something regarding 
these interests held by persons in serv
ice who are missing. 

The act p1·ovides for the appoint
ment of a trustee, the determination 
of the value of the interest, execution 
of a conveyance by the trustee and 
impounding the money representing 
value of the interest for seven years. 

Chapters 340 and 389 are directed 
toward untangling the mess caused by 
the enactment of a community prop
erty law by our session of 1943. It' 
queer what some crackpot politician~ 
will put through to gam votes. 

Thank God that's out of the way, 
and believe it ot· not, we told them 
that the original law was screwball; 
but at the time, saving a few dozen 
people a few dolla1·s m income tax 
eemed more important than keeping 

cur property laws straight. 

Pennsylvania 
Hereafter, by an amendment to the 

In terparties Agreement Act of 1927, 
conveyances made by a husband and 
wife as tenants by the entireties to 
either husband or wife alone must be 
1·ecognized and tho e heretofore made 
are sanctioned. 

In Pennsylvania under what has 
<.orne to be known as the Rule in Orr's 
Estate, 283 Pa. 476, 129 A 565, a fidu
ciary was obliged to obtain the high
est price possible upon the sale of 
either real or personal property and 
could rescind a contract even after it 
had been signed and delivered if he 
1·eceived a higher price or more ad
vantageous terms. Even after an Or
del' of Court had been made authoriz
ing the sale of the property, in cases 
when an Order of Court was neces
sary, the trustee could submit a higher 
offer to the court and have the first 
order set aside. 

In many cases involving real estate, 
after the purchaser had gone to the 
expense of having a survey made and 
the t1tle examined, both he and the 
broker who made the deal would learn, 
perhaps a day or two before the time 
for settlement was fixed, that someone 
else had made a higher offer and that 
the deal was off. 

In the 1945 session of legislature 
was pa,sed an Act No. 548, which be
came effective May 24, 1945, and on 
an active market such as we are now 
experiencing this might prove a nice 
little law to have in yom· collection, 
and I am sure Pennsylvania wouldn't 
object to your copying it. 

When a fiduciary shall hereafter 
make a contract not requiring approval 
of court or when the court shall here
after approve a contract of a fiduciary 
requiring approval of court, neither 
inadequacy of consideration nm· the 
1·eceipt of an offer to deal on other 
terms shall, except as otherwise agreed 
by the parties, relieve the fiduciary of 
the obligation to perform his contract 
or shall constitute ground for any 
court to set aside the contract Ol' to 



1·efuse to enforce it by specific per
formance or otherwise. Provided that 
this act shall not affect or change the 
inherent right of a court to set aside 
a contract for fraud, accident Ol' mis
take. 

Under the law of Pennsylvania, Act 
of 1917 P. L. 447, the general debts 
of a decedent are a lien upon his real 
estate for a period of one year follow
ing the date of death and a lien may 
be continued for a further period of 
five years by the entry of suit within 
the period of one year f1·om the date 
of death. In the absence of a direction 
to sell in a will the authority of an 
executor or administrator to sell 1·eal 
estate for the payment of general un
recorded debts is limited by the Act 
of 1917 P. L. 447 to a period of one 
year following the death of the dece
dent. 

In all cases where the executo1·, ad
ministrator or a c1·editor of a dece
dent's estate within one year from 
the date of decedent's death petitions 
the court .for sale of decedent's real 
estate for payments of debts under the 
provisions of section sixteen the lien 
en the real estate of such decedent 
shall continue for a period of six 
months from the date of the filing of 
such petition and the court before 
which s uch petition is pending shall 
have the power to extend the lien for 
such additional period as in its discre
tion it deems necessary where the pro
ceedings on the petition have been de
layed by litigation o1· dilatory prac· 
tices without the fault of the petitioner. 

Any minor who is at least seventeen 
years of age is hereby authorized and 
empowered to enter into any contract 
in this Commonwealth for any loan or 
loans guaranteed by the United States 
or any agency thereof in accordanc,• 
with the provisions of the act of Con
gress known as the "Servicemen's Re
adjustment Act of 1944", and the rules 
and regulations promulgated from time 
to time pursuant thereto or any agency 
of the Commonwealth hereafter cre
ated and such minor i also author
ized and empowered to execute and 
acknowledge all document , deeds, 
mortgages and other or similar papers 
necessa1·y and incident to such con
tracts. 

The act further provides that such 
minors shall not be permitted to avoid 
such a contract by reason of the fac t 
that he is a minor. 

The constitutionality of this act is 
in grave doubt because it appears i.o 
be special legislation in violation of 
Section 7 of Article 3 of the Penn
sylvania Constitution. 

Act No. 265, approved May 17, 1945, 
amends the married woman's p1·operty 
act of 1893 P. L. 344 by providing 
that a married woman shall have the 
same right and power as a married 
man to mortgage her property. 

Rhode Island 

Mr. Ivo1·y Littlefield reporting for 
Rhode Island informed us that the 
legislature of the state of Rhode Is
land at its January session, 1945, 

passed no legislation of particular in
terest or importance to the land title 
business with the exception of the fol
lowing: 

1. An act permitting executors and 
administrators to sell real estate of a 
deceased person. "Whenever in the dis
cretion of a probate court such action 
seems desirable in effecting a prompt 
and efficient settlement of the estate; 
provided, however, that such author
ity shall not be given with reference 
to real estate specifically devised." 

2. An act relative to the powers of 
a surviving executor. 

3. An act authorizing cities and 
towns to control the subdivision of 
land. 

4. An act enabling vete1·ans who arc 
minors and minor spouses of veterans 
to obtain benefits under the provisions 
of the "Servicemen's Readjustment 
Act of 1944." 

South Dakota 

Mr. A. L. Bodley reports that but 
two bills were introduced in his state, 
one extending the time in which a title 
plant could be completed (this bill had 
the state association's blessing), and 
the time was extended to July 1, 1949. 
The other bill was to fix the time in 
which an abstracter could be sued on 
his bond. The bill as introduced pro
vided for a twenty year period, but 
through the efforts of the state as.~ o

ciation the time was reduced to ten 
years. 

Tennessee 

Mr. E. B. Walton informs us that 
few changes were made in the prop
erty laws of hi. state, although his 
report came in before the legislature 
had adjourned. 

One of the proposed bill~, which he 
ventured to guess would not become 
a law, was a bill to provide that b"
fore any deed or other instrument is 
recorded, that it firs t be approved by 
a lawyer. · We s in cerely hope his guess 
was right. 

A bill he assured us would likely 
pass was one that provided that all 
official bonds of state and county offi
cers when executed by a personal 
surety were to become liens on the 
real property of the principles and 
sureties and were to be recorded in 
the register's office. 

A lien for a period of twelve m :mth ~ 

ib provided Ior in another bill on th '-' 
real property of decedent, the twelve 
month period dating from the dece
dent's death. The last bill r 8ported 
provides that an xecutor or adminis
ll·ator, when the estate be ready for 
closing and no distribution can be made 
because the distributees cannot be lo
cated, may make payment into the 
hands of the county treasurer. 

Texas 

Out· member from the great state 
of Texas promised us a report shortly 
after its legislature convened on May 
28. The gentleman should not feel too 
badly for his failure to perform as 
he was only one of many who forgot 
his promise. 
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Virginia 

Even though the legi lature. of Vir
ginia did not meet this year, our ex
cellent member from that state, Mr. 
Raymond H. Lee, took the trouble of 
notifying us of that fact, not once, 
but twice. Maybe he wanted to be sure 
the big boss, Laurie, didn't catch any 
of his boys napping. 

Washington 

Mr. Ralph H. Foster, Vice-President 
of Charlton Hall's company in Seattle, 
reports that the legislature of his state 
in the se sion just passed showed the 
title companies in his state a rather 
bad time right up to the day of ad
journment. 

A bill was introduced about a month 
after the session got under way spon
sored primarily by the Grange. This 
bill wa~ designed to provide compul
sory registration of land titles in the 
state of Washington on a permanent 
basis, whereby an owner would not 
be allowed to withdraw from the sys
tE:m, as now permitted. The propcs<!d 
law embodied a new idea in that a 
title insuranc policy would be pre
sented and filed with the application 
for registration, at the office of the 
County Auditor, and if the policy of 
title insu1·ance showed no one claim
ing an interest, an owner's duplicate 
certificate would be issued, subJect to 
public roads and any outstanding 
taxes and assessments which were ex
cluded from the certificat . In case t he 
title policy disclosed any outstanding 
interest, the required notice must be 
given, after which the certificate would 
be issued, unless an action was com
menced. Since title policies in the ordi
Pary form do not insure against the 
rights of parties in possession nor 
against the rights of labor and ma
terial men's liens the law would un
doubtedly be held to be unconstitu
tional. 

If this law were to become effec
tive, it would be necessary for each 
county to engage lawyers to pass upon 
the legal sufficiency of deeds and other 
instn1ments and upon court proceed
ings affecting the land carried on the 
register. Many counties would require 
an additional building program to pro
vide additional space which would be 
necessary and people experienced in 
titles would have to be employed by 
the county to handle the work. Much 
congestion and confusion would result 
by r eason of this radical change in 
the land registration laws of the state. 

W encountered some surprisingly 
unfav01·able criticism in most quar
ters when mention of title companies 
was made and there is no doubt in 
the minds of those representing the 
Washington Title Association at Olym
pia that Senate Bill 190 would become 
law if the same ever reached the ftoo1· 
of the Senate and the House. 

Ralph sent us a rather comprehen
sive report on this bill and including 
its journey through the legislative 
mill. I don't want to take the tim ::! of 
the convention to read the report in 



full, but I believe that every title man 
in the United States should be in
formed of what the Washington group 
found themselves up against. 

Maybe Charlton, if time permits and 
the members want the full story, will 
consent to tell you about it. 

I don't understand how, after an 
experience such as this, our member, 
Mr. Foster, had the heart for report
ing on other matters, but he came 
through with a rather comprehensive 
report from which we take the follow
ing: 
Chapter 39: Liberalizes laws relating 

to proof of wills when one or more 
of the subscribing witnesses are in 
the armed forces. 

Chapter 59: Authorizes County Treas
urers with the approval of the Coun
ty Commissioners to petition the 
Superior Court to cancel delinquent 
personal property taxes attested to 
be beyond hope of collection. 

Chapter 72: Amends Section 1347 Rem
ington Revised Statutes; Pierce's 
Perpetual Code 199-17 by limiting 
inheritance by kindred of the half 
blood so as to exclude from such 
inheritance any estate which came 
to the intestate by descent, devise 
or gift from one of his ancestors, 
or kindred of such ancestor's blood, 
who are not of the blood of such kin
dred of the half blood: Provided 
that the terms "kindred of such an
cestor's blood" and "blood of such 
ancestors" shall be construed to in
clude any child lawfully adopted by 
one who is in fact of the blood of 
such ancestor. 

Chapter 92: Makes unifo1·m the law 
relating to limited partnerships. 

Chapter 93: Authorizes leasing of 
county-owned properties or tax ac
quired properties or reserved min
eral r i g h t s. Carries emergency 
clause. 

Chapter 101: Makes findings by war 
and navy departments of presumed 
death prima facie evidence of death. 
Carries emergency clause. 

Chapter 125: Authorizes transfer to 
counties of unused portions of state 
highways outside cities and towns. 
Carries emergency clause. 

Chapter 126: Amends 8370-53 Rem
ington Revised Statutes; Pierce's 
Perpetual Code 968-1 to exempt con
veyances to the state of Washing
ton from taxation of conveyances. 
Carries emergency clause. · 

Chapter 136: Makes uniform the law 
relating to fraudulent conveyances. 

Chapter 137: Makes uniform the law 
of partnerships. 

Chapter 139: Purports to make an 
agency created by a power of attor
ney given by a principal in the 
arm~td forces of tlte United State11, 
a merchant seaman outside the lim
its of the United States or a person 
outside such limits in connection 
with prosecution of any war in 
which the United States is then en
gaged, survive the death of such 
principal. Carries emergency clause. 

As to this act, Ralph comments as 
follows: 
You will note that we summarized 

Chapter 139 as an act purporting to 
make an agency created by a power 
of attorney in certain cases survive 
the death of the principal. It is our 
view and the view of at least some 
of the legal departments of other title 
insurance companies that the validity 
of this act is open to question, espe
cially in view of the fact that our 
statutes of descent provide that title 
of the decedent shall vest immediately 
in the heirs and devisees subject to 
debts and charges against his estate. 
No amendment of the statute of des
cent was attempted and we do not 
deem it safe to assume that the Su
preme Court will give effect to the act 
since its effect upon the statutes of 
descent was not within the purview 
of the title of the act as required by 
the state constitution. 
Chapter 142: Provides for taxation of 

property of the United States and 
its agencies when authorized or per
mitted under laws of the United 
States. 

Chapter 146: Authorizes the Director 
of Highways to issue permits and 
sell or lease to cities and counties 
any real property no longer neces
sary for state highway purposes. 
Carries emergency clause. 

Chapter 168: Describes, defines and 
adopts a system of coordinates for 
designating and stating the posi
tions of points on the surface of the 
earth in the State of Washington. 

Chapter 170: Authorizes rental of 
county-owned tax lands. Carries 
emergency clause. 

Chapte1· 184: Amends Inheritance Tax 
Laws and limits the lien thereof to 
a period of ten years from and after 
the death ·of the decedent. The act 
is retroactive. 
I believe I am safe in saying that 

the general statute of limitations in 
this state is six years. 
Chapter 196: Amends Homestead Laws, 

increases the net value of the home
stead from $2000.00 to $4000.00 and 
allows the homestead regardless of 
area. 

Chapter 197: Amends 1473 Remington 
Revised Statutes; Pierce's Perpetual 
Code 205-1 and increases the net 
value of an award in lieu of home
stead from $3000.00 to $4000.00 and 
purports to authorize the award in 
probate proceedings instituted more 
than six years after the death of 
the decedent. Applies only in case 
of death after effective date. 

Chapter 271: An act relating to ac
knowledgments by members of the 
armed forces, merchant seamen out
side the limits of the United States 
and persons outside such limits in 
connection with prosecution of any 
war in which the United States is 
engaged. 
In closing, may I say that both 

Laurie and Jim were very helpful and 
patient with your committee. 

To my committee members, I want 
to express to them many thanks for 
their co-operation. 

Report of Committee on 
Federal Legislation 

By 
JOSEPH S. KNAPP, JR., Chairman 

Secretary, The Maryland Tide Guarantee 
Company 

Baltimore, Maryland 

Last year's report of this Committee 
concluded with the following: 

"It is the hope of this Committee 
that ere the next convention time, 
the world will be a better place in 
which to live and the furrows in 
our brows, the perspiration in our 
eyes, and the sorrows in our hearts 
will not have been in vain." 

Many things have happened since 
tl.en; smrows have impregnated the 
hearts of many ~ore Americans, in
cluding many of our most loved and 
active members. For them, let us hope 
that their faith in our American way 
of life can and will be preserved, so 
their sorrows will not be cancerous in 
retrospect. All Americans have been, 
and are willing, to sacrifice for Ameri-
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can principles, but resent losses and 
sacrifices futile for these principles and 
resulting in the furtherance of foreign 
influence and dominance. 

May it not be too boring to recollect 
our early American history, up·on 
which the success of this Country was 
founded and has since grown to the 
greatest nation this world has ever 
known. History reveals that the suc
cessful colonies were those founded 
not on community storehouses, but on 
individual ingenuity, industry, perse
,·erance and courage. 

We have now built this Nation to its 
present greatness, but we cannot be 
complacent; other great Nations and 
Empires were the greatest of their 
time, ·only to disintegrate when chis
elers, grafters and racketeers, too 
smart and lazy to work, and too dumb 
and unconscionable to care, parasited 
themselves on the entrails of their 
Nation until the life blood was extin
guished. 

We have all heard of Nero fiddling 
while Rome burned. Should that not be 



lesson enough to wake up every Am
erican, both those forced to pay hom
age for the privilege of working, as 
well as those who furnish the oppor
tunities to work? 

Free enterprise does not only mean 
the right to engage in business, with
out hindrance, shackles and the pay
ment of royalties to those who toil not, 
neither do they spin, but also the 
right to work without the diminish
ment of take-home-pay as a prereq
l'isite before the industrious can accept 
employment. Free will is still the fore
most and primary American principle 
and this should be forcefully made 
known to those holding political office, 
who aJ;e interested only in their OW1t 

continuance in office. 

This is now the time to judge our 
representatives by their records, anct 
not their party affiliation. We shoulo 
think first of America and not other 
vague considerations. 

Part of the above may seem extran
eous, as it applies to a report on Fed
eral Legislation, but those who have 
watched the trend of legislation, bureau 
directives and court constructions of 
existing and new laws, know that the 
trend i!? to reward the lazy, shiftless 
and indigent and not the energetic and 
competent. 

The termination of the so-called 
"World War II" has diminished the all
parent importance of much pending 
legislation, and so-called war and em
ergency laws, but sufficient time has 
not yet elapsed to stop the hysteria 
which naturally followed and to deter
mine the pulse of the future. 

Very few laws have been passed 
since then and most of those pending 
which seemed so important are losing 
support and will be abandoned if suf
ficient time can elapse to allow the leg
islators and populace to revert to sane 
and balanced considerations. Some of 
those which seem to be losing support 
are compulsory military training, the 
so-called full employment bills (S. 380 
and H. R. 2202) and unemployment 
c·cmpensation bills (S. 1274 and H. R. 
3'/36). 

The following is some of the legis
lation, passed by the Congress, which 
may be of interest to members of this 
Association. 

Sena.te Bill 340 signed March 9, 1945 
(Public Law 15). This legislation was 
a result of the decision of the United 
States Supreme Court of June 5, 1944 
in United States vs. Southeastem 
Underwriters Association, et al, hold
ing that certain fire insurance com
panies interstate activities came within 
the commerce clause of the Constitution 
and may be subject to regulation by 
Congress and also holding that insur
ance comes under the supervision of 
the Sherman Anti-trust Act. 

By this Act Congress declares the 
continued regulation and taxation by 
the States of the insurance business, is 
in public interest and that the business 

of insm·ance and every person engaged 
in such business, shall be subject to 
State laws with respect to the regu
lation and taxation of such business. 
No Act of Congress, except the Sher
man Act of July 2, 1890, as amended, 
and/ or the Clayton Act of October 15, 
1914, as amended, shall be construed 
to invalidate, impair or supersede any 
State law taxing or regulating the in
surance business unless specifically so 
provided in the Federal Act. 

Senate Bill 681 signed March 31, 
1945 (Public Law 27) increased war 
housing insured loans under the Na
tional Housing Act from $1,700,000,000 
to $1,800,000,000. 

House ReJ>re entative Bill 2404 
signed April 3, 1945 (Public Law 28) 

JOSEPH S. KNAPP, JR. 

increased the debt limit of the United 
States from $260 to $300 billion and 
authorized the Secretary of the Treas
ury to dispose of certain Government 
owned securities obtained through Ju
dicial process. 

House Representative Bill 685 signed 
April 19, 1945 (Public Law 33) amend
ed the provision of law relating to sale 
of buildings and grounds in foreign 
lands acquired for use by the Federal 
Government. 

House Representative Bill 914 signed 
April 19, 1945 (Public Law 34) granted 
consent ·of Congress to States of Col
orado and Kansas to enter into a com
pact for division of the water of the 
Arkansas River. 

Senate Bill 62 signed May 15, 1945 
(Public Law 55) amended the Securi
ties Act of 1943 so as to eliminate the 
application of the Securities Exchange 
Act to investments amounting to $300,-
000 or less. The exemption was $100,-
000. 

House Joint Resolution 113 signed 
May 31, 1945 (Public Law 71) granted 
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Congressional consent to an agreement 
between the States of New York and 
Vermont regarding the Lake Cham
plain Bridge Commission. 

Senate Bill 510 signed June 12, 1945 
(Public Law 84) amends the Federal 
Reserve Act so as to reduce reserve re
quirements of Federal Reserve Banks 
from 40% (gold certificates) and 35% 
(deposits) to a uniform 25% against 
both gold certificates and deposits. 

House Representative Bill 3322 
signed June 23, 1945 (Public Law 87) 
to provide housing for distressed fam
ilies of servicemen and veterans with 
families. 

Hou e Joint Resolution 206 signed 
June 29, 1945 (Public Law 95) extends 
until July 1, 1946, the time for release 
of powers of appointment in connec
tion with Wills of decedents. 

House Representative Bill 2113 
signed June 30, 1945 (Public Law 98) 
amends the Federal Farm Loan Acts. 

House Representative Bill 3232 
signed June 30, 1945 (Public Law 101) 
extends the Requisitioning Act of Oc
tober 10, 1940 to June 30, 1946. 

House Representative Bill 3234 
signed June 30, 1945 (Public Law 102) 
extends the expiration of the Requisi
tioning Act of October 16, 1941 to June 
30, 1946 as to requisitioning property 
and to December 31, 1946, fol' return
ing property requisitioned. 

Senate Bill 937 signed June 30, 1945 
(Public Law 107) extends to June 30, 
1946 the P.lct to suspend fol' one year 
the statute of limitations in Anti
trust law violations. 

Senate Joint Resolution 30 signed 
June 30, 1945 (Public Law 108) extends 
the Price Control and Stabilization 
Acts for one year to June 30, 1946 

House Representative Bill 2754 
sig·ned July 2, 19'45 (Public Law 1i6) 
purports to validate titles to certain 
lands c·onveyed by Indians to the Five 
Civilized Tribes. 

House Representative Bill 3278 
Signed July 3, 1945 (Public Law 125) 
authorized an increase in appropria
tions for the provision of housing in 
connection with National Defense. 

House ReJ>resentative Bill 3294 
signed July 24, 1945 (Public Law 160) 
authorized an amendment of a com
pact between Ohio and Pennsylvania 
regarding Pyma tuning Lake. 

House Representative Bill 2613 
signed August 11, 1945 (Public Law 
179) authorized the Secretary of Agri
culture to adjust boundary disputes by 
settling claims to certain so-called Se
bastian Martin grant lands in the 
State of New Mexico. 

House Representative Bill 3907 
signed September 18, 1945 (Public 
Law 181) creates the office of Surplus 
Property Administrator and abolishes 
the existing Surplus Property Hoard. 

House Representative Bill 3466 
signed October 11, 1945 (Public Law 
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to preserve the nationality of citizens 
residing abroad. 

Senate Joint Resolution 109 signed 
October 22, 1945 (Public Law 200) pro
vides that aluminum plants and facili
ties may not be disposed Qf until sixty 
days after a report of such disposition 
has been made while Congress is in 
~ession. 

House Representative Bill 4309 
signed November 8, 1945 (Public Law 
214) reduces income taxes for the year 
1946. 

House Joint Resolution 225 which is 
still pending and has been cQntrover-

sial, is of special interest to title people 
particularly in the so-called tide water 
States, as it purports "to quiet the 
titles of the respective States and oth
ers, to lands beneath tidewaters and 
lands beneath navigable waters within 
the boundaries of such States and to 
prevent further clouding of such 
titles." 

Other pending legislation as this re
port is written which indicates the 
trend and problems of the times are the 
Labor Bills (S. 1171 (B2 H1) and S. 
1419 (McMahon). 

Labor and its problems now occupy 
most of the time of the Cong1·ess with 

countless bills pending before it and 
while the Congress struggles with the 
many problems, man hours due to 
strikes primarily, and ·other causes re
tard the change over from War to 
Peace time production. Man hours, are 
wasted like water gone the dam never 
to be utilized again because "our to
days and yesterdays are the blocks 
with which we build." 

While we struggle with labor chaos 
and political ineptitude we can be 
grateful that we are free of the Four 
Horsemen of the Apocalypse, Fire, 
famine, pestilence and death, with 
which Europe is ravaged. 

Report of Committee on Advertising 
and Publicity 

We have all heard the sto1·y about 
the old maid and the bachelor telling 
parents how their children should be 
raised. For me to deliver a report on 
advertising and publicity must sound 
pretty much the same to you, because 
I am not an advertising man, and I 
have never written an ad in my life. 

When I was appointed chairman of 
this committee I communicated with 
the other members in an endeavor to 
fmd out what constructive work our 
committee could do. As a 1·esult, I then 
jumped behind the well-known Yankee 
custom of answering a question by 
asking a question. Namely, when the 
Association members continued to ask 
me how our industry should be adver
tised, I asked, "How do the other mem
bers advertise?" Result-the Ques
tionnaire that you received last Au
gust. 

This Questionnaire containing 12 
questions was titled "How Do You 
Tell People About Your Business?" 
About 630 Questionnaires were mailed 
to title and abstract companies 
throughout the United States, and your 
committee is very grateful for the flat
tering response shown by the number 
of returned Questionnaires. 48.4% of 
the Questionnaires were returned, and 
I am informed by a national advertis
ing agel'lcy that a 30% reply on a 
mailed questionnaire is considered tops. 

The purpose of this Questionnaire 
was to accumulate the information of 
what and how each member told his 
individual story to the buying public. 
As a result of this Questionnaire the 
Committee will place in the hands of 
Jim Sheridan, our National Secretary, 
a cross index report showing just what 
companies are using newspapers, bill
boards, radios, bus cards or any of the 
other 12 kinds of advertising men
tioned in the Questionnaire. 

By 
JOHN G. McGREGOR, Chairman 

Vice-President, Union Title Insurance 
& Trust Co. 

San Diego, California 

Fearful there might be some (and 
there were many) who would have no 
chance to contribute to the informa
tion the committee sought, we headed 
the Questionnaire with this statement: 

"To tell the truth, since January 
1, 1945, we have not done any pub-

JOHN G. McGREGOR 

licity or advertising except every 
day word of mouth explaining to 
our customers." 

The answer to this one was sure a 
surprise! (Advertising agencies should 
take notice). 20.2o/o of the total replies 
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received stated they used no other 
method of advertising. These answers 
came from 26 states. Some of these 
replies offered a bit of humor, and 
some offered excuses such as, I quote, 
"We are doing so much business we 
do not have time to advertise." I quote 
another, "If you can tell us how to 
get some good help to do the work 
we already have, we will be glad to 
advertise." 

To refresh your memory, the ~bove 
mentioned Questionnaire requested an
swers to the following 12 questions: 

A-NEWSPAPER ADVERTISING 
Number of papers 
Space used 
How often 

B- RADIO BROADCASTING 
Number of stations 
How often 
Length of program and type 

C-OUTDOOR BILLBOARDS 
Number of locations 
How often changed 

D-EUS OR CAR CARDS 
Number of subjects 
How often changed 

E- TRADE PAPER ADVERTISING 
Number of publications 
Space used 
How often 

F'-PAMPHLETS AND LEAFLETS 
TO CUSTOMERS 

How many 
Number distributed 

G- MANUALS, HOUSE ORGANS 
AND SO FORTH 

Distributed to employees only 
Realtors 
Lending Agencies 

H- EXHIBITS AT PUBLIC AFFAIRS 
AND STATE CONVENTIONS 

Public gatherings 



I-SPONSORSHIP OF SPECIAL 
EVENTS, CLUBS, AND SO 
FORTH 

J-STORlES TO NEWSPAPERS, 
TRADE MAGAZINES 

Number of stories released 
Number of publications 

K-TALKS ABOUT YOUR 
BUSINESS TO 
SIGNIFICANT GROUPS 

Number of talks 
Size Qf audience 
Ill us tra ted talks 

L-GIVE-A WAYS 
Blotters 
Calendars 
Matches 
Pencils 
Scratch pads 
Other items 

Therefore, if, for example, you are 
considering a program to take up a 
particular type of advertising, you now 
do not have to depend on the say-so 
of the solicitQr for its merits. You 
can drop a line to Jim Sheridan, and 
he will, by referring to his cross index, 
tell you what other company or com
panies are using that same type of 
advertising or publicity. You can then 
get first-hand information from a fel
low member of the A.T.A. as to the 
success he has had, the cost, and how 
or what changes, if any, he would sug
gest if he intended to continue the 
same type of program. In short, if 
you use the cross index in Jim's office, 
it will save you a lot of guessing. 

Now, let us get to the part that 
nlways bores listeners-the part in a 
report where figures must be given 
to get the true picture. 

We have already disposed of about 
one-fifth, or exactly 20.2o/o of all an
swered Questionnaires by the inexpen
sive type of advertising-WORD OF 
MOUTH. Please do not belittle this 
kind of advertising. It is important, 
and every firm should do a lot of it, 
but to not support it with a more 
permanent type would be to knock this 
Chinese proverb-"One picture is equal 
to a thousand words"-into a cocked 
hat. 

GIVE-AWAYS head the list by a 
big lead in the number of advertisers 
using this type of advertising. One 
hundred and forty-nine different firms 
use give-aways. Pencils seem to beat 
calendars by a half of one per cent. 
Blotters, matches, scratch pads, fol
low in this order. Many others give 
away items in smaller numbers. 

NEWSPAPER ADVERTISING, as 
to be expected, plays a very impor
tant part and is undoubtedly the most 
expensive. Ninety-five companies use 
this method of advertising, averaging 
58.9 inches per week per advertiser. 

PAMPHLETS A N D LEAFLE.TS 
DISTRIBUTED TO THE PUBLIC. 
This form of adverti~ing has greatly 
increased during the last few years. 
Many companies have done some fine 
educational work through this type of 

advertising. Our report shows that 65 
companies are using this approach. The 
California Land Title Association has 
issued many fine pamphlets which 
have been distributed by the Califor
nia title companies, and we are sure 
that if you communicate with Floyd 
Cerini, the Secretary of the California 
Land Title Association, that the Asso
ciation will gladly furnish you with 
::;amples of what they have used, also 
a report as to how each pamphlet has 
been received by the public. 

The California Land Title Associa
tion, to my knowledge, is the only state 
title association that has a full-time 
paid public relations office!'. 

ADVERTISING IN TRADE P A
PERS AND MAGAZINES seems to 
be very populal'. Fifty-one firms use 
this method. Investigation shows that 
title and abstract companies in both 
large and small cities from coast to 
coast apparently believe that this me
dium produces favorable results. Re
ports show that spaces from one inch 
to a fu ll page were used by 30 com
panies for a total space of 8,016 inches. 
Twenty-one out of the 51 advertisers 
fai led to report the space they used. 

TALKS DELIVERED ABOUT 
YOUR BUSINESS BEFORE SIGNIF
ICANT GROUPS. There was a total 
audience of 13,245 attended talks given 
by 39 different companies. A little less 
than one-third of these lectures were 
illustrated by moving pictures or slides. 
One company was responsible for 51 
additional talks, but their reports 
failed to state the size of the audi
ence and whether or not the lectures 
were illustrated. 

There are 24 companies that create 
advertising (and good will) value by 
sponsoring special events such as do
nating prizes for real estate board 
contests, 4-H Club, golf tournaments, 
high school contests, church picnics 
and so forth. This is a feature of ad
vertising that is no doubt contrQlled 
by local conditions. 

STORIES USED FOR PUBLICA
TION. From January 1 to August 1, 
1945, 866 stories were released to 
newspapers and trade papers by 24 
companies. Our records do not disclose 
either the length or the subjects cov
ered, but we 'all know that among the 
skeletons in the closets of every title 
plant there are germs for some real 
human interest stories that would make 
good publicity. 

MANUALS AND HOUSE ORGANS 
for distribution to employees and cli
ents. This is one phase of public rela
tions that has been much neglected, 
as only 14 companies report that they 
publish a house organ or manual. Five 
of these companies are in California. 
One title executive told me that he 
would as soon attend an A.T.A. con
vention where everyone was muzzled 
as give up his house organ. He claims 
he never attended an A.T'.A. conven
tion without learning something, and 
he claims that from every issue of 
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his house organ both executives and 
employees derive real benefit. You can 
see a few examples on display with 
the other exhibits. 

EXHIBITS AT PUBLIC AFFAIRS 
AND STATE CONVENTIONS. There
ports on this type of advertising were 
confined to seven states and only ten 
companies. The advertising value, I 
am informed, is not the first consid
eration, but more to help promote the 
success of the function at which the 
exhibit is displayed. 

RADIO BROADCASTING. Seven 
companies report that they use this 
method of advertising. One company 
sponsors a half hour program once 
a week that deals with the history of 
the title business in relation to the 
property in the county and state in 
which they operate. It is reported that 
this program has 500,000 listeners. 
F'our companies sponsor 15-minute pro
grams with their advertisement spot
ted in their program occasionally 
where it most properly fits. Two com
panies have what is called "Spot An
nouncements" during the lull between 
other programs. The states in which 
the users of radiQ are located are 
Arkansas, California, Georgia, Indi
ana, Oklahoma and Texas. 

OUTDOOR BILLBOARDS carry ad
"ertisements by seven companies in 
the title insurance business in only 
five states, and our report shows that 
one company uses 17 locations on 
which copy is changed only once a 
year. Another company has 12 loca
tions with four changes of copy each 
year. Others have ten, six and two 
locations with copy changed two to 
five times a year. This type of adver
tising is, in a sense, restricted,'· be
c:::use many cities do not allow bill
boards adjacent to highways where, 
of course, their value would be great. 
est. ., "\ 

BUS OR CAR CARDS. It would 
seem that in this kind of advertising 
there must be a rule that only one 
city and one title company in any one 
state can advertise in either a bus or 
car. Six A.T.A. members use this kind 
of advertising. The me1·its of this type 
were expressed to me by a title exec
utive who uses it, as follows: I quote. 
"After a hard day's work when I ride 
home on the bus, it gives me a good 
feeling to see my name on display." 

That ends the story of the results 
obtained by asking our question, "How 
Do You T'ell People About Your Busi
ness?" 

Your committee does not in any 
way attempt ro advise your firm how 
it should advertise. We have shown 
you how members as a whole handle 
their advertising and publicity, so that 
if you choose, you may learn fvom 
each other how to do a good job better. 

The committee is thankful to Jini 
Sheridan for his help in our work, 
and special thanks to Paul Pullen for 
doing a fine job in assembling the 
exhibit on display. 


