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Proceedings (Additional) of the Thirty-Third Annual Convention 

-of the-

AMERICAN TITLE ASSOCIATION 
August 21, 22, 23 and 24, 1939 San Francisco, California 

Report of Chairman of Abstracters Section 

The Abstracters Section began this 
last year· with a very sad experience. 
We elected as our Chairman the late 
C. B. Vardeman of Kansas City, Mis-
5ouri, who shortly after the beginning 
of the year passed on to his reward. 
Mr. Vardeman was a man or very 
strong character and many abilities, 
and I am sure had he lived he would 
have been one of our out::,tanding 
Chairmen. 

Shortly after Mr. Vardeman's death 
I was notified that I was to carry on as 
Active Chairman, and not having had 
the opportunity to discuss Association 
matters with the late C'· ail'man I was 
without knowledge of his program. 
Consequently I sent out a questionnaire 
to all the Secretaries of the various 
State Associations, which questions 
were based primarily on the 14 Point 
Program offered to this Section by Mr. 
Cill of Oklahoma City during his term 
as Chairman. We received 19 answers 
and out of the 19 only two state -; have 
completed the entire program. Many 
points of the program have been com­
pleted by almost all of the states. Yet 
one point which to me seems to be one 
of the most important has been sadly 
neglected, and that ·s the appointment 
n•ul functioning of Piibl"c Relations 
Cornm;ttees. Only four of the states 
have such committees. In this connec­
tion I proposed to the Board of Gover­
nors of the Association and of this Sec­
tion the thoug'·t of possibly a National 
contest connected with various State 
contests to offer a prize for the best 
address prepared and delivered before 
any group by a member of thP State 
anll National Aso;ociatil)ns. Through 
such a contest we would partly solve 
the problem of public relation~ and in 
:ciddition gather some material in the 
way of prepared addresses to send out 
among our membership. I received 
very favorable reaction to such a pro­
gram. However, as was sugge>ted in 
some of the replies it would be a diffi­
cult undertaking, and in view of the 
fact that we had only about three 
mo'lths before this Convention to com­
plete such a program, and those months 

JOHN W. DOZIER 
Secretary, Colwrnbian Abstract Co., 

Topeka, Kansa.s 

being summer months when most local 
civic club 1, real estate boards, etc., ad­
journed for the season, we felt that it 
would be an inopportune time to at­
tempt it. 

Improve Pub~ic Relations 

I would like to recommend to the suc­
ceeding officers of this Section that 
some thought be given to such a pro­
gram or some program touching upon 
public relations. Our business is in 
de ,perate need of a better public un-

JOHN W. DOZIER 
Topeka, Kansas 

Secretary, Columbian Abstract Co. 

derstanding. It is inexcusable that a 
service as important as ours is rarely, 
if ever sold, but is used principally be­
cause it is required, and seldom under­
stood by the party who has to pay the 
bil I. We will rid ourselves of many 
attacks and other ills that be et us 
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when we give the public a better un­
derstanding of the service we render. 

During the past few months we have 
attempted further to find some solution 
to the ever present problem of the Ab­
stracter to avail him 3elf of some pro­
tection against unavoidable errors 
which result in losses. We have con­
tacted Scarborough & Company of Chi­
cago who has given some thought to 
offering some kind of insurance of this 
nature although they have not definitely 
decided on any definite program at this 
time. I have a recent letter in this con­
nection which I will read at a later time 
on this program. 

Due to the time of year in which thi3 
Convention is being held there have 
been very few State Conventions and 
we have not had an opportunity to offer 
much to the State Association through 
Conventions. 

During the year we have had very 
few complaints regarding the service of 
the Abstracter. Although they are few 
they are always a disturbing problem 
for the officers of the association as 
they are usually the cause of trouble 
for the many others who render the 
best of service. We also encountered 
some adverse legislation in a few 
states during the early part of this 
year, and I am happy to report that in 
every instance that has come to my 
attention the State Associations have 
been successful in defeating them. 
Some attempts were made to pass 
legislation offered by the State Asso- • 
ciations most of which were unsuccess­
ful for one cause or another. 

The proper kind of legislation for the . 
Abstracter is a problem that is many 
times asked of the National officers. 
However, in every such instance the 
Association has referred it back to the 
State organizations because it is a 
problem that can best be solved by the 
States, each of whom operate under 
different circumstances. I would recom­
mend, however, that the State Associa­
tions have a legislative committee to 
keep in touch with legislative matters 
of other states as well as their own so 



that they may be prepared to offer 
legislation if the State Association is 
agreed on such a program, or to resist 
unwarranted and unjust legislation 
which may be offered at any session of 
the various legislatures . . 

In going through my corre>pondence 
:file preparatory to writing this report, 
I found much had accumulated during 

the few months of my experience as 
Acting Chairman. Most of it was in­
dividual inquiries for information or 
assistance in individual matters, which 
I am happy to say that in some in­
stances I was able to be of assistance. 
I am sure that at all times you will find 
the Officers of this Section and all Na­
tional Officers ready and willing to give 

Abstracters' License 

I notice my assignment is "Abstract­
ers' License Laws,'' which is a iather 
broad subject for me as I am only fa­
mi liar with the Colorado Abstracters' 
law. This law was passed by the Colo­
rado LegislatUI"e in 1929 and has been 
in operation now practically ten years. 
This document is not tediously long 
and perhaps it would be interesting to a 
gTeat many in this meeting to have it 
read. 

I shall proceed to read a copy of the 
Colorado law and perhaps representa­
tives from some states who are contem­
plating legislation along this line, will 
wish to take notes at some certain 
points. If such is the case and anyone 
wishes to interrupt for the purpose of 
asking que ,tions, I shall be g lad to 
answer any questions which I am able 
to answer. Of course, I realize trat my 
batting average will be low when it 
comes to answering questions. 

AN ACT ... 
To Regulate and License Abstracters 

of Real Estate Titles; to Create au Ab­
s.tracters' Board; to Create an Abstract­
ers' License Fund, and Providing Pen­
alties for the Violations Hereof. 

BE IT ENACTED BY THE GENERAL 
ASSEMBLY OF THE STATE OF 
COLORADO: 

SECTION 1. It shall be unlawful for 
any person, firm, partner ,hip, associa­
tion or corporation from and after July 
1, 1929, to engage or continue in the 
business of making, compiling or sell­
ing abstracts of title to real estate, 
without first obtaining a license from 
the Abstracter;;' Board of Examiners 
hereinafer provided for. 

SECTION 2. There is hereby cre­
ated a board of three members, to be 
appointed by the Governor, which shall 
be known as the Abstracters' Board of 
Examiners. This board shall consist of 
individuals who have been actively en­
gaged in the making of abstracts to 
real estate titles in the State of Col­
orado for a period of five years prior to 
their appointment. The Governor shall 
appoint one memb::?r for a term of two 
yean, one member for a term of four 
years and one membar for a term of six 
years. Thereafter, upon the expiration 
of the term of office of any member, 
the Governor shall appoint a member 
for the term of six years; vacancies on 
said board caused by death, resignation 

CLAUDE B. WHITE 
President, Jefferson County Abstract, 
Real Estate and Investnient Company, 

Golden, Colorado 

or otherwise shall be filled by appoint­
ment of the Governor. 

SECTION 3. Immediately after its 
appointment said board shall organize 
by the election of a chairman and secre-

CLAUDE WHITE 
Golden, Colorado 

Executive Committee, Abstracters 
Section 

Manager, Jefferson Co. Abstract, 
Real Estate & Investment Co. 

tary-treasurer. It may adopt such 
rules and regulations as it shall deem 
necessary for the proper administration 
of its powers and duties and the carry­
ing out of the purposes of this act; the 
board shall have a seal and shall have 
power to compel the attendance of wit­
nesses; the chairman and secretary­
treasurer of said board shall have the 
power to administer oaths; each mem­
ber of said board shall receive their 
actual expenses while absent from 
home upon business connected with the 
board. 

SECTION 4. The annual fee for each 
abstracter's license shall be $15.00. 
Such fee shall accompany the applica-
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you assistance or advice on any matter 
that is within their possibilities. 

I hope that in the coming year you 
will give your support and assistance 
to the new Officers that will be elected 
at this Convention, and that you will 
feel free to call on them for advice and 
assistance in such matters with which 
they may be conversant. 

Laws 

tion for such license and shall be re­
turned to the applicant if the license be 
not issued. Every license issued under 
the provisions of this act shall expire 
on the first day of July of each year. 
In the absence of any reason or condi­
tion which might warrant the refusal of 
the granting of a new license, the board 
shall issue a new license each year upon 
receipt of a written request of the ap­
plicant with the annual fee therefor. 
In case of a :firm, partnership, associa­
tion or corporation, such license shall 
issue to such firm, partnership, associa­
tion or corporation as such and it shall 
not be necessary for any individual 
member or employee of such firm, part­
nership, association or corporation to 
obtain such license. No license herein 
provided for, however, shall be issued 
until the bond hereinafter provided for 
be filed and approved. 

SECTION 5. Every person, firm, 
partnership, association or corporation 
who is, upon the date this act goes into 
effect, actively engaged in the business 
of making, compiling and selling ab­
stracts of title to real estate and has 
been so engaged for a period of at least 
two years in the State of Colorado, 
prior to the date that this act goes into 
effect, shall be issued such license upon 
the filing of bond and payment of the 
fee provided without further require­
ment or examination. Such board shall 
have the power to make all necessary 
investigations and requirements · to 
satisfy itself that such person, firm, 
partnership, association or corporation 
comes within the provisions of this 
section. 

SECTION 6. No license shall be is­
sued to any such person, firm, partner­
ship, association or corporation until 
the applicant file with the board a bond 
conditioned for the payment by such 
applicant of any and all actual damages 
that may be sustained by or accrue to 
any person having a cause of action by 
reason of or on account of any error, 
deficiency or mistake in any abstract or 
continuation thereof made and issued 
by such applicant. Such bond shall be 
satisfactory to the board as to form, 
sufficiency of amount and sufficiency of 
surety, and no such license shall issue 
until such bond has been approved by 
said board. Such bond shall be in the 
minimum penal sum of five thousand 
dollars. If the total population of all 



countie3 in which such applicant does 
business exceeds twenty-five thousand 
and does not exceed fifty thousand such 
penal sum shall be ten thousand dol­
lars. If such total population exceeds 
fifty thousand then such penal sum 
shall be fifteen thousand dollars. Such 
popuation shall be determined by the 
official federal census taken last prior 
to the filing of such bond. If such bond 
be in full force and effect at the time 
such applicant applies for a renewal 
license then the board at its discretion 
may not require a new bond to be filed. 
No per on al bonds shall be accepted 
under the provisions of this section. 
Any license issued under the provision 
of this act shall be in a form approved 
by such board except that such form of 
license shall recite that such bond has 
been duly filed and approved. 

SECTION 7. For every county in 
which such licensee does business, every 
abstracter licensed under this act shall 
have for use in the business of com­
piling abstracts of title to real estate a 
set of abstract books or other system 
of indexes or records showing in a brief, 
comprehensive form all instruments of 
record or on file affecting real estate in 
the office of the recorder of deeds as 
indicated by the reception book therein. 
And for that purpose such licensee 
shall have access to any of the records 
in the public offices of this state or any 
county thereof, such access to be had 
during the ordinary office hours. 

SECTION 8. Any person, firm, part­
r,ership, association or corporation de­
siring to obtain a license under the p~·o­
vision of this act and not able to quahfy 
under section five hereof, may obtain 
such license by complying with the pro­
visions of this act and also by passing a 
satisfactory examination conducted by 
~uch Abstracters' Board of Examiners. 
The fee for such examination shall be 
lhe sum of $25.00 to be paid to said 
board at the time application is made 
for such examination. In the case of a 
firm, partnership, association or corpor­
ation, such examination need only be 
taken by the active manager or one of 
lhe active managers of such firm, part­
nership, a >sociation or corporation. ~f 
in the opinion of the board such appli­
cant does not pass a rntisfactory exam­
ination a license shall be refused and 
$aid fee of $25.00 shall be retained by 
the board. Such applicant failing to 
pass such examination may upon pay­
ment of an additional examination fee 
of $25.00 again apply and take such 
examination after a period of six 
months has elapsed from the date of 
such last examination. 

SECTION 9. The board may at any 
time in its discretion revoke a license 
issued hereunder for a violation of the 
provisions of this act. Such license may 
also be revoked upon the conviction of 
the holder thereof of a crime, or upon 
the board finding such holder guilty of 
habitual care1essness, habitual inatten­
tion to business or fraudulent practices. 
No such license may be revoked except 
upon 30 days' notice to the licensee and 

after a full and complete hearing be­
fo1·e such board at which time such 
licemee may appear with witnesses 
and give testimony. Such board may 
also at any time upon giving thirty 
days' notice require any licensee to give 
a new or additional bond and to sHow 
cause why any bond shall not be held 
and declared insufficient and invalid. 
And in the event such new or additional 
bond so required be not given the board 
may revoke the license of such licensee. 

SECTION 10. The decision of the 
board in revoking a license i 1sued under 
the provisions of this act shall be sub­
ject to review; and all licensee feeling 
aggrieved by such decision may within 
ten days from the date of such decision 

RALPH C. BECKER 
St. Louis, Missouri 

Chairman, National Underwriters, 
American Title Association 

President, Lawyers' Title Company 
of Missouri 

appeal therefrom to the district court 
in the county where such licensee re-

ides or has a place of business, by 
&erving upon any member of said board 
a notice of such appeal and a demand 
in writing for a certified transcript of 
all the papers filed and all actions of 
the board in the proceedings resulting 
in such decision. Thereupon, the board 
shall within thirty days thereafter, 
make and certify such transcript and 
the appellant shall within five days 
after receiving such transcript file the 
same and the notice of appeal with the 
clerk of such di>trict court. Upon the 
hearing of such appeal which shall be 
tried de novo, the burden of proof shall 
be upon the appellant and the court 
shall receive and consider any pertinent 
evidence, oral or documentary, concern­
ing the decision of the board from 
which such appeal is taken. Pending 
all appeals hereunder, such license shall 
stand revoked unless the appellant shall 
:file with the clerk of such district court 
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a good am! sufficient oona to be ap­
proved by the judge or one of the 
judges of such court and in an amount 
to be fixed by such judge, conditioned 
upon the performance of all obligations 
of such appellant as such licensee. 

SECTION 11. Any district court may 
upon applications of said board issue an 
order compelling the attendance and 
testimony of witnesses at any hearing 
before such board and compelling the 
productions of books, papers or records. • 

SECTION 12. All fees and charges 
collected under this act, shall be paid 
by the board within a period of 30 days 
arter receipt of same together with a 
detailed statement there;if to the treas­
urer of the State of Colorado who shall 
place 25 per cent of such sums remitted 
to the credit of the general fund of the 
State and 75 per cent to the credit of 
the Abstracter's License Fund which 
fund is hereby expressly created. All 
moneys so paid into the State Treasury 
and credited to said fund, or so much 
thereof as may be needed, are hereb.r 
appropl'iated to the use of said board 
under its direction for the payment of 
all expenses and expenditures incurred 
under the provisions of this act, which 
expenses shall include expense of neces­
sary clerk hire and fees and mileage of 
witnesses called to testify before the 
board. The State Auditor shall draw 
warrants against said fund, upon re­
quest of said board, for such expenses 
and expenditures and the State Treas­
urer shall pay the same out of said 
fund. No expenditures under this act 
shall be made except out of moneys in 
such fund. Any unexpended moneys 
remaining in such fund at the end of 
each :fiscal year shall be paid into and 
become a part of the general fund. 

SECTION 13. Any licensee under the 
provisions of this act shall provide a 
seal, which seal shall have stamped 
thereon the name of such licensee and 
shall deposit with said board an im­
pression of such seal and the names of 
all persons authorized to sign on be­
half of such licensee, certificates to 
abstracts. 

SECTION 14. Any person, :firm, 
partnership, association or corporation 
desiring to engage in the business of 
making abstracts of title to real estate 
to lands in any county where there is no 
abstracter licensed under the provisions 
of this act, may be issued a license 
upon the compliance with all the pro­
visions of this act even though such· 
person, firm, partnership, association or 
corporation does not at the time of 
making application for such license be 
provided with such abstract books or 
indexes as required under section 7 
hereof, provided, however, that the pro­
visions of this act shall not apply to 
county clerks and recorders in counties 
where there is no abstracter licensed 
under the provisions of this act. 

SECTION 15. Any person, firm, part­
nership, association or corporation vio­
lating any of the provisions of this act 
shall be deemed guilty of a mis­
demeanor, and upon conviction thereof 



shall be punished by a fine, not exceed­
ing $100.00 nor less than $25.00 for 
each such offense. 

SECTION 16. This act shall not ap­
ply to any county of the State of Colo­
rado which owns and operates its own 
abstracting plant. 

As I stated before, our law has been 
in operation practically ten years and 
we reel that we took a great step for­
ward with the enactment of this law. 
We have had no occasion to p osecute 
under this law, in fact , have had no 
diff.cult except in one or two in tance3 
when an appeal was made to our Board 
by some aggrieved person, in which 
ca ;es, the difficulties were worked out 
by arbitration. Any suggestions made 
to any Abstracter in our State by the 
Board have always been taken with 
good grace and there never has arisen 
any ill feelings, to my knowledge, 
caused by differences of opinion be­
tween the individual Abstracter and the 
Abstracters' Board. 

Revocaticn of License 
You will note that a provi ,ion is 

made in this law for revoking the li­
cense of any Abstracter for violation of 
the provisions of the law. Just what 
power or powers this Board might have 

should it be called upo:1 to take drastic 
action, I do not know. However, like 
all other laws, it produces a certain 
psycological effect; in other word>, if 
anyone wilfully violates thi s law, they 
are subject to the punishment as pro­
vided in said law. An Abstracter with 
this thought in mind, would not know 
what might be the result if drastic ac­
tion were taken and therefore, would 
not feel safe in experimenting. 

Our license law ha3 brought the 
membership of our State Association 
closer together and undoubtedly has a 
tendency to create more respect for our 
profession among the attorneys and 
real estate dealers, who of course, are 
our best customera. They feel that they 
are not dealing with individuals en­
tirely and also feel that the Abstracter 
is necessarily a little more responsible 
by reason of the law which makes it 
compulsory for him to have a license 
and give a bond. 

Our law has not been amended or 
cl:anged in any way nor do I know of 
any change > which would be desirable, 
however, we realize that it is not per­
fect. The policy of our State Associa­
tion has always been that of not asking 
the Legislature to tamper with the Ab­
stracters ' law for the reason that if 

they started tampering, some of those 
who are not really friendly to us would 
probably ask for further tampering 
and eventually, our law would lo3e its 
potency or perhaps be amended in such 
a way as to work an injustice on the 
Abstracter. • 

On October 1, 1937, the Abstracters 
in Denver and those in the Counties 
surrounding Denver, raised prices. This 
raise was quite drastic and brought a 
storm of protest from such powerful 
organizations as the Real Estate Ex­
change and others. I have always felt 
that had we not been organized and 
protected by law to the extent of being 
required to pass an examination and 
have a complete set of records, our 
raise in prices would not have with­
stood the storm. However, this feeling 
of resentment has subsided until now 
we seldom contact it. 

No doubt while our law operates suc­
cessfully in Colorado, the same law 
would not operate so well in some 
states. As conditions and practices are 
different, it would be my judgment that 
any state contemplating the passage of 
an Abstracters' law, should carefully 
study conditions and practices in that 
state and not copy the law from any 
other state too literally. 

Should the Small Community 
Abstracter Incorporate? 

The subject, "Should the Small Com­
munity Abstracter Incol'poiate ?" re­
mir.ds me of the fellow w.10 went out 
to play golf. He very carefully teed 
up his ball, took a firm stance and 
swung hard. He missed. He got back, 
swung again and mi ;sed. He tried it 
again, with the same luck. Shaking 
his head, he turned to the friend with 
whom he was p!aying and said, "this is 
a tough course." 

Now to get the opinion of the small 
community abstracter, your program 
committee went right down to the grass 
i·oots. No half way measures with 
them. They went to the end of the 
trail, down to the short grass country 
of southeast Kansas, where it corners 
with Missouri, Arkansas and Oklahoma. 
That's down in the neighborhood of 
Grandpa Snazzy and Bill Gill. 

They found me back there making up 
a shirt-tail abstract in fancy form, with 
many a flourish of that old quill pen. 
I told them that I didn't know anything 
about corporations or much about ab­
stracting for that matter, but they said 
that it wouldn't make any difference, 
b~cause most of you wouldn't either; 
and that those that did would be think­
iTJg about going to see, or having seen 
Sally Rand and her gals, or something. 

It's a funny world we live in. If a 
man gets money, he's a grafter. If he 
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keeps it, he's a capitalist. If he spend> 
it, he's a playboy. If he doesn't get it, 
he's a ne'er do well. If he doesn't try 
to get it, he lacks ambition. If he gets 
it without working for it, he's a para­
site. And if he accumulates it by a 
lifetime of hard work, he's a universal 
target. 

So, on the a -;sumption that you are 
all willing to be universal targets, and 
in the hope that these remarks may aid 
you in so doing, let us first consider 
certain accepted economic factors hav­
ing to do with the individual proprietor­
ship and the partnership, as compared 
to the corporate type of organization or 
operation. 

Individual Proprietorship 
The individual proprietorship has 

several advantages that make it a pop­
ular type of business organization. The 
individual proprietor can ordinarily un­
dertake almost any kind of business en­
terprise. Outside of those business ac­
tivities which are assumed by the gov­
ernment, are forbidden entirely or are 
permitted by license only, the individual 
is free to enter into any business enter­
prise, conduct it as long as he likes and 
retire from it whenever he has com-
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pleted all the contracts that he has en­
tered into. The ability of the individual 
to enter into business without formal­
ity, and to retire in the same way, is an 
important factor in promoting business 
enterprise and in keeping business ac­
tivity evenly developed. 

The individual proprietor, having no 
one but himself to consult, can act in 
emergencies with greater speed than 
the more complex forms of organiza­
tions. He may take advantage of busi­
ness opportunities that may not be pos­
sible in the case of a partnership or 
corporation. And for the same reason 
he may also avoid certain hazards that 
ordinarily surround, and which may de­
stroy business enterprise. However, the 
ability to act promptly is not an un­
mixed business blessing. Hasty action 
may be the direct cause of business 
failure. Where deliberation and the 
combined judgment of several men is 
desirable, the individual may be at a 
disadvantage. The individual then, 
having the power to act on his own re­
sponsibility, must be a man of sound 
business judgment, in order to maintain 
his business existence in competition 
with organizations that are able to use 
the combined ability and judgment of 
several men. 

The individual proprietor can keep 
his own affairs to himself. While the 



value of the efement of secrecy may be 
of questioned importance as ihe rules 
of business become better known, still 
the more competitors know of the plans 
and operation of tne b.isines>, the less 
are the chances of greatest success. 
And since every busil).ess has its own 
particular risks, and tho3e who under­
take individual operation i·eap the 
profits, it must follow that those same 
parties must suffer the natural penal­
ties that result from unsuccessful man­
agement. Individuals pro3per who man­
age their business well; those who do 
not soon fail. The law of the survival 
of the fittest applies with relentless cer­
tainty to individual business enterprise. 

There are, however, everal particu­
lars in which the individual may fail to 
provide successful business organiza­
tion. Owing to the demands of a large 
organization, a large investment and 
large scale production, the capital at 
the command of any one individual may 
be insufficient for the construction or 
purchase and operation of an adequate 
plant; making necessary that several 
individuals combine their capital. In 
like manner, large organizations often 
require business judgment, skill and 
ability beyond the capacity of any one 
man to provide. 

Other disadvantages are that the 
individual b2ars alone the responsibility 
for the succes> or failure of the busi­
nes·s, and is thus limited in his activi­
ties. As his business grows it may be 
difficult to induce men that he has 
trained and developed to remain with 
him, a; they can expect no part of the 
o.wnership. 

Perpetuation 
And there is the matter of perpetu­

ation in case of the owner's death. 
Many difficulties may arise from this 
cccurrance, that mry threaten the life 
of the business. The market value of 
the business may be seriously affected, 
becau5e of the necessity of finding a 
satisfactory successor. This may be 
particularly true with a highly tech­
nical business such as ours. 

Often too, the one man business may 
be restricted in its growth. Lacking the 
counsel of others interested in the busi­
ness, it may suffer from the lack of 
attention to details nece::; ary to growth 
and expan ion. 

However, individual proprietorship 
means undivid3d control, and this ap­
peals to a large number who look for­
ward to an independent career. 

The Partnershi11 

The mo >t simple form of organiza­
tion for combining the skill and capital 
of two or more men is the partnership. 
The partnership has been defined as 
"the result of a contract between two 
or more parties to combine their money, 
property, ski!I and labor for the pros­
ecution of some lawful business for 
profit." Each of the partners ordinarily 
ha- equal rights. In the case of the 
dormant or special partner, these rights 
may be limited by agreement. In the 
partnership, each partner is agent for 

the others. The management Is in the 
control of the several members, acting 
jointly and severally. Since each of the 
members has equal rights, a partner­
ship business cann:it be conducted by a 
selected board of directors. 

A partnersh;p is terminated by the 
death or relirement of any one partner, 
and thus is always an organization of 
limited duration. A partner cannot sell 
his interest to a third party, without 
consent of the other partners. The 
partn::!rship is not recognized in legal 
theory as a bu ,iness unit. In case of 
litigation, suits are brought against one 
or more of the individual partners, and 
not aga:nst the firm itself. All prop­
erty of any p:utner may b2 attached 
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and sold to pay the debts of the part­
nership. In case of insolvency, each 
partner is personally liable for all the 
part.nership debt'>. 

Good Faith 
In the partnership much must de­

pend upon the good faith of the parties 
to the partnership agreement. And 
owing to the right of each member of 
the partnership to take part in the 
management of the business, this form 
of organization is best used in those 
businesses of small size where only a 
few men cooperate. The cred:t of the 
partnership being limited to the capital 
or credit of the individual p:irtners, its 
op<:rations must be confined to those 
fields where small plants and Sll)all 
establishments operate with the great­
est economy. 

For larger undertaking>, those which 
require a large1· investment, it appears 
that the corporate form of organization 
is better adapted. 

The Corporation 

The corporation combines the best 
features of the individual proprietor­
ship and the partnership. It is an indi-
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vidual from tT1e business and TegaT point 
of view; and yet it may be composed of 
a group of individuals, whose capital 
and skill have been united into one 
organization. 

According to Black.::tone, "the corpor­
ation is an artificial person created for 
preservi::g in perpetual succession cer­
tain right which, heing conferred on 
natural persons only, would fail in the: 
process of time." 

Chief Justice Marsh:ill, in the case: 
Mar ,hall, Dartmouth College vs. Wood­
ward, 4 Wheat 518, define& a corpora­
tion as: "A corporation is an artificial 
being, invisible, intangible, and exist­
ing only in contemplation of law. Be­
ing the mere creature of law, it pos­
sesses only those properties which the: 
charter of its existence confers upon it, 
either expre ,sly or as incidental to its. 
ve1·y existence. T.1ese are such as are 
supposed best calculated to effect the 
object for which it was created. Among 
the most important are immortality, 
and, if the expre3sion may be allowed, 
individuality; properties by which a. 

perpetual succession of many per3ons 
are considered as the same, and may 
act as a single individual. They enable: 
a corporation to manage its own affairs, 
and to hold property without the per­
plexing intricacies, the hazardous and 
endless neces3ity, or perpetual convey­
ances for the purpose of transmitting it 
from hand to hand." 

The general idea is that of an artifi­
cial personality or legal entity, making 
the corporation an abstract, artificial 
creature of the law, entirely ilisassoci­
ated from the human beings that or­
ganized it. 

The advantages re~ulting from in­
corporation are limitation of liability of 
the individual stockholder, permanence 
of the corporate existence, transfe1·­
ahility of rights in the corporation, and 
its centralized control. In addition, it 
has the advantage of great flexibility in 
the number of those interested or par­
ticipating, and in the amount of capital 
employed. A corporation can be formed! 
in many states, having as few as three 
stockholden, or it may have any num­
ber. Some states, I believe, permit in­
corporation with only one stockholder_ 

Owing to its flexibility in numbers, 
the corporation may have either a 
small capital or a large capita!, accord­
ing to the nature of the business that 
it is formed to operate. It may com­
pete with the individual and the part- _ 
nership in its economy in the me of 
capital, or it may comprise a su:ipcient 
number of people to gather together 
any required amount of capital. 

A corporation, compos~d as it is by 
one or more stockholders, who are 
usually liable only for their individual 
investment, has greater appeal to in­
vestors, and it3 perpetuity of existing-­
safeguards the future of the business-

Directors 
The directors, if interested as owners, 

raturally take a keen personal interest 
in the corporation's affair-, and each 
one is more or less familiar with the 



business. In theory, al least one is 
hued to take over the management 
whenever necessity demands it. A 
col'pol'ation need never stop because of 
lhe pa ,sing of the executive. It may 
cuntmue a::; betore w1t.1 a duly ap­
pointed successol' in charg·e. ln this 
sense it is subject to none of the limi­
tations of the partnership or individual 
upe1alion. 

In contrast with the advantages of 
the col'porauon, there are ~ertam di;­
advantages that necessanly b long to 
lhis form of organization. As the 
corpol'ation is a creatul'e of the state, it 
is usual to charge certain fees for in­
corporation of a business entel'pl'ise. 
The feeJ charged va1·y in ditrerent 
states, from a merely nominal amount 
to an amount that may constitute a tax 
upon the business. Most states also 
charge an annual license fee, usually 
small in amount, which must be paid in 
order that the corpol'ation may continue 
in bu ;iness. In addition to fees for in-. 
col'poration and fo1· continued ex.sc­
ence, some states provide a special fo1111 
of taxation for corporations, and thus 
discriminate against this form of or­
ganization, as compared to the indi­
vidual and the partnership. 

The states u 3ually l'equire corpor­
ations to make reports to the secretary 
of state Ol' some other officer, showing 
their financial condition and other de­
tails in regard to the orga!1ization. ln 
most cases these reports may be pre­
pared directly from the annual state­
ment. 

The credit of the corporation depends 
entirely upon its capital and its busi­
ness. The cl'edit of the individual de­
pends not upon the financial stl'ength of 
the business, but upon the individual's 
own resources. The credit of the part­

.ner3hip is dependent upon the entire 
resources of all the partners combined. 
Consequently, in comparison with these 
forms of Ol'ganization, the small cor­
poration may be unable to extend its 
credit to the extent that is possible in 
the case of the individual Ol' partner­
ship. While thi3 limitation of credit is, 
as a whole desirab!e, it may be a dis­
advantage to individually owned cor­
porations. 

And finally, corporations have been 
found to be a convenient vehicle for the 
imposition of taxes of a myriad and 
substantial nature, which will be enu­
merated later in this discussion. 

We now get down to the case of the 
small community abstracter. If an 
individual, one p'.lrticular advantage of 
that type of operation is the matter of 
exemptions. 

Let us see to what extent, if any, the 
books used by an abstracter in his busi­
ness are exempt from forced sale on 
execution. We find that it is entirely a 
matter of local law and statutory con­
struction. In those stales whe1·e the 
statutes exempt the necessary tools and 
instruments of "any person" used in his 
trade or business, or by other general 
terms includes all kinds of occupations 
and the means whereby such occupa-

tions al'e pur3ued, the books of an ab­
stracter will be exempt. 

ln Kansas we find that the law ex­
empts "The necessary tools and instru­
ments of any mechanic, miner 01· other 
person, used and kept for the purpose 
of carrying on his trade Ol' busine3s, 
and, in addition thereto, stock in trade, 
the libl'ary, implements, and office 
ful'niture of any professional man." 

An intel'esting intel'pl'etation at point 
is that of Davidson vs. Sechrist, 28 
Kansas 232, wherein the Sup1·eme Court 
held: "Exemption: Instruments. A 
ie ,ident of Kansas, not married and not 
the head of a family, carl'ied on as his 
sole business that of "an insurance 
agent and abstractel' of titles," and in 
doing so used the following articles of 
property: "one iron safe, and one set 
of abstract;, and one cabinet and table." 
Held that, under subdivision 3 of Sec­
tion 4 of the exemption laws the above­
mentioned artic'.es a1·e "instruments" 
within the meaning of said subdivision 
3, and are exempt from execution. This 
was an action of replevin, brought by 
W. T. Davidson to recover certain goods 
and ctattels claimed by him, but which 
had been taken in execution by the de­
fendant.;. The sole question involved is 
whether such goods and chattels were 
exempt from the execution levied upon 
them. 

We think the property in controversy 
is exempt from execution under the 3rd 
subdivision of the foregoing ection, as 
being tools and instruments used by the 
owner in carrying on his business. As 
often staled by this court, t e exemp­
tion laws must receive a liberal con­
struction for the purpose of carrying 
out their object and design, and one of 
the main objects of exemption law ; is 
that every person shall have the means 
of carrying on some useful busines and 
thereby of obtaining an honest liveli­
hood. If the property in the present 
case is not exempt, then the plaintiff 
will be stripped of all means of carry­
ing on hi -; business, and of thereby 
procuring a livelihood, and will be com­
pelled to seek some other mode of ob­
taining a subsistence. This would not 
be in accordance with the beneficial de­
sign of the exemotion laws. The judg­
ment of the court below will be re­
versed. with judgment in favor of the 
plaintiff." All the justices concurred. 

On the other hand, in those states 
where the exemption privilege is spe­
cifically confined to certain classes of 
occupations. unless the business of ab­
stracting distinctly falls within one of 
the enumerated classe>. the books used 
in such busines are not distinguishable 
from other non-exempt property, and 
may be seized ar:d sold to satisfv a 
judgment against the owner. (Cited 
are: Tyler vs. Coulthard 95 Iowa 705; 
Bank vs. Ab -.; tract Co. 15 Washington 
487.) 

However, in order to secure the 
stated advantages of corporate oper­
ation, let's say that I, as an average 
small community abstracter in an aver­
age abstract state, should determine to 
incorporate my business. 
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Kan ;as has just this year adopted a 
new General Corporation Code, which 
I undel'stand to be similar to the 
corporation codes of a majol'ity of the 
states. 

In Kansas we find that the code pro­
vides that any number of natural per­
sons, not less than three, may associate 
to establish a corporation fo1· the tran­
saction of any lawful business, other 
than the practice of any learned pl'o­
f ession, Ol' to engage in agriculture. 

The code pl'Ovides that the business 
of such corporation shall be managed 
by a board of directors, consi ting of 
not les3 than thl'ee persons; that the 
directors need not be stockholders un­
less the articles of incol'poration so l'e­
quire, and that a majority of the di­
l'ectors shall constitute a quorum. The 
board of dil'ectors may, by majority 
resolution, create or designate various 
committee>, which committees shall: 
ll) consist of two or more of the di-
1ectors, and (2) have and exercise the 
powers of the board in the management 
of the business, and (3) have power tu 
authorize the seal of the corporation to 
be affixed to all papers which may re­
quire it. 

A Kansas corporation has the power 
to issue one or mol'e cla~ses of stock, 
and one or more series of stock within 
any class thereof. Such stock may be 
with or without par value, with such 
voting powers, full or limited, or with­
out voting powers, and in such series 
and with such designations, preferences 
and relative, participating, optional or 
other special rights, and qualifications, 
limitations or l'estrictions as are stated 
in the articles of incorpol'ation or pro­
vided in the resolution providing for lhe 
issuance of such stock. 

The articles of incorporation shall 
include the location and natul'e of the 
Lusiness, the number of shares and 
classes of stock, an express grant of 
such authority to be given the board of 
directors, the minimum capital which 
shall not be less than $1,000.00, the 
duration of its corporate existence 
which shall not exceed fifty yeal's, and 
the number of directors. 

The al'ticles of incorporation may set 
out whether the private property of the 
stockholder shall be subject to the pay­
ment of corporate debts; provisions 
creating, defining, limiting and regulat­
ing the powers of the corporation; pro­
visions limiting or denying to the stock­
holders the preemptive right to sub­
scribe to any or all additional issues of 
stock ot· classes thereof; a provision 
that no stockholder shall own, or vote 
as owner Ol' by proxy, or both, to ex­
ceed a certain per cent of the capital 
stock; a provision reserving to the co1·­
poration and existing stockholders the 
right to purchase or acquire the stock 
of a selling stockholder before sale to a 
non stockholder; and the manner of 
adoption, alteration and repeal of the 
by-laws. 

The al'ticles shall be signed and ac­
knowledged by all incorporators, and 
filed in the office of the secretary of 
state, who shall furnish a certified copy 



ancfer seal, and this copy shall be re­
corded in the office of the Register of 
Deeds of the county where the regis­
tered office of the corporation is located. 

A fee of $25.00, known as an applica­
tion fee, shall be paid to the secretary 
of state on filing of the articles of in­
corporation; and also a fee of $2.50 for 
filing and recording the articles of in­
corporation. 

A fee of one-tenth of one per cent of 
the authorized capital, with a $10.00 
minimum, and known as a Capitaliza­
tion fee, shall be paid to the secrecary 
of state, on filing of the articles of in­
corporation. 

An annual report of each corporation 
must be filed with the secretary of 
state, on or before March 31 of each 
year, showing the condition of the 
c01·poration at the close of bu3iness on 
the 31st day of December preceding. 
These reports show a summary of the 
corporate set up, a statement of condi­
tion, the authorized capital and the 
amount paid up, and a list of the stock­
holders and their addresses. Fees for 
this report are $10.00 wherein the paid 
up capital does not exceed $10,000.00; 
$25.00 for paid up capital to $~5,000.00; 
$50.00 for capital up to $50,000.00, etc. 

With respect to taxation in Kansas 
we find that "all property at its true 
value in money" must be listed for tax­
ation, and with respect to the tax.ition 
of corporate stock, we find the require­
ment that the full amount of stock paid 
in and remaining as capital stock, shall 
be listed at its true value in money. 
Such stock shall be taxed as other p er­
sonal property, provided however, that 
the amount of personal property owned 
and listed separately for taxation, shall 
be deducted from the amount of such 
capital stock. 

As I now have two title plants in La­
bette County, which are listed for tax­
ation at $1,995.00 for the two, and on 
which I pay an annual tax of $92.38, it 
follows that were I to incorporate and 
continue to return my plants separately, 
that my taxation locally would be in­
creased by the amount of corpo1at e 
a ssets that were set up. 

The necessity of a balance sheet 
showing for corporations, usually r e­
sults in the payment of a higher rela­
tive local tax, as the property of an 
individual is not subjected to the same 
scrutiny; statement> of assets and lia­
bilities not being required of them. 

Corporate Taxes 

Let us now consider the Federal Co1·­
poration tax rates. We find that under 
the new 1939 act, effective Jan. 1, 1940, 
that a rate of 12% % applies to income 
of $5,000 or less, 14% on the next 
$15,000 and 16% on the next $5,000. 
If the net income is over $25,000 a flat 
rate of 18% applies. There are no 
exemptions. 

And in this connection, if any might 
consider that corporate profits could be 
paid out in salaries and thus escape 
these rates, it has been held that the 
salaries paid must be reasonable for the 

business and services p-erformecf, a:rrcf 
that any excess. over a reasonable sal­
ary may be considered as dividends and 
taxed accordingly. 

The individual income tax rates be­
gin at 4% for the first $4,000, and 8 % 
on all income in excess thereof. Tne 
surtax begins at $4.,000, with 4.% tax on 
the first $2,000 of income above $4,00J 
and graduates up to 75 % . The exemp­
tion of $2.,500 for the married indi­
vidual is continued, with additional 
exemption for dependent children. 

The Federal Capital stock tax pro­
vides that for each year ending June 
30, beginning with the year ending 
June 30, 1939, there shall be imposed 
upon every domestic corporation, an 
excise tax of $1.00 for each $1,000 of 
the adjusted declared value of its capi­
ta! stock. The adjusted declared value 
shall be determined with re£pect to 
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three yeat periods, beginning with the 
year ending June 30, 1938 and each 
1.hird year thereafter. 

In addition, an Excess Profits Tax is 
imposed upon the net income for the 
taxable year on excess profits equal to 
the sum of 6% of the net income that 
is in excess of 10% and not in excess 
of 15% , and 12% of the net income 
in excess of 15% of the adjusted de­
clared value. 

Title VIII of the Social Security Act 
requires a 2% tax on all employees 
wage> paid, of which the employer pays 
1 o/o and deducts 1 % from th ~ em­
ployee's salary. This tax is payable 
quarterly, and is the same in the case 
of the individual employer and with the 
corporation. These rates have recently 
been continued to January 1. 1943 and 
apply to salaries up to $3,000 per year . 
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As allJ individual', I aar not now re­
quired to pay this tax on my income. 
However, if I wern to incorporate, I 
would then become an employee, and 
both my salary anJ the business. would 
then be subject to the additional tax.. 

Social Security Act 

Title IX of the Social Security Act 
imposes. a u.1iform tax on employer 
of eight or more persons, certain types. 
nf employment being exempted. The 
tax is at the rate of 2.7% of total 
wages paid, and may not be deducted 
from the wages of the employees. Em­
ployees. need not work full time to re­
quire employer compliance, nor does a 
person have to work a full day to be 
c?unted as an employee, ~he rule being: 
eight or more worken m each of 20 
days within the calendar year, each day 
being in a diffe1·ent calendar week.. 
Thus an employer usually employing 
less than eight workers but always em­
ploying eight on Saturday, would be 
subject to the act at the end of the 
firs.t 20 weeks. of the year. 

While this act would not affect the 
average abstracter, it is mentioned here 
for the reason that if he should in­
corporate, and elect members of his 
family, other than employees, to vari­
ous offices, all officers would be con­
sidered as employees, in addition to the 
regular and part time employees., for 
the purpose of the act. 

Income Tax-State 

I believe that about half the states 
have Income Tax Laws. In Kansas 
these rate3 apply as follows: Corpora­
tions shall pay annually a tax of 2% 
on the entire net income, derived from 
property located and busines.s tran­
sacted within the state during the tax­
able year. Individual income tax rates 

•begin at 1 'lo for all income up to 
~2 , 000, 2% on amounts from $2,000 to 
$3,000, 21h % on amounts from $3,00() 
to $5,000, 3% on amounts from $5,000 
to $7,000 and 4% on all income over 
$7,000. Individual exemptions are 
$1,500 for the head of a family and 
$200 each for dependents. 

Of no legal statu5, but worthy of con­
sideration, as it refers to the smalr 
community abstracter, is the question 
of a possible abstract error that in­
volved a considerable sum, one that the 
abstracter might have trouble in sati>­
fying promptly and one that might give 
rise to an action for damages. 

I will leave to your own experience 
and opinion the relative consideration 
that would be given to you, th e defend­
ant, if you appeared as an individual or 
if you appeared for a corporation. 

Now what de those other than ab­
stracters think about this question. I 
always like to get the other fellow's 
viewpoint, as it may be more important 
than my own, particularly the viewpoint 
of a customer. 

I didn't attempt to get the viewpoint 
of the man in the street, for if I hacf, 
after first explaining to him what an 
abstract was, I would have been late 



for this meeting. Possibly you will 
think J should have made the attempt. 

.however, 1 did ask the question ot a 
District Judge, who is well qualified to 
speak on tne subject, as his judicial 
career follow.:; many years of private 
practice, title exammat10n and building 
and loan expel'ience. His opinion fol­
lows: "You have propounoed to me, and 
asked me to answer the following ques­
tion: SHOULD TH.1£ SMALL COM­
MUNITY ABSTRACTER INCORPOR­
ATE'! You do not state whether or 
not this question should be answel'ed 
from the point of view of the small 
community abstracter or of the public 
that he serves, and I shall therefore 
attempt to give you a brief an Jwer 
from the viewpoint of both the ab­
stractel' and the public. 

"In the first place, if I was a small 
community abstracter, whose assets 
consisted of a limited training or ex­
perience, a typewritel' and a ream of 
paper, and whose object was either to 
make a meager living or to supplement 
a meager income from some other line 
of bu3iness, such as a real estate and 
insurance office, and was execution­
proof, and expected to continue to be 
execution-proof in the future, I can see 
no advantage for the small community 
abstracter to incorporate. 

"On the other hand, if I was a small 
community abstracter with proper 
training and experience, and competent 
to do the work for my clients, and ex­
pected to give the business of ab :;tract­
ing my personal attention and build up 
a reputation in the community as a 
competent, efficient abstracter, enjoying 
the confidence and .patronage · of the 
public, and the personal relationship 
that should exist between the profes­
sional man and his client, I can see no 
advantage in incorporating. And in 
fact, would consider it a di :;advantage, 
not only from the point of view of ex­
penses and taxation, but from the pro­
fessional ethics and business point of 
view. 

"On t!le other hand, in answering your 
question from the viewpoint of the 
public or client of the abstractel', I 
would personally prefer to do busines3 
with an individual in this line of busi­
ness than I would with a corporation. 
The professions, and I consider ab­
stracting a profe1sion, should maintain 
a close personal contact with its clien­
tele. Those who are ill become the pa­
tient of a physician of their own choice 
because of their confidence in his honor, 
integrity and skill as a physician, and 
this is largely inspired by their ac­
quaintance and knowledge of the physi­
cian and their confidence in hi3 ability 
to give them the relief sought, and this 
confidence is not inspired by a corpora­
tion where changes of ownership fre­
quently occur by the transfer of stock, 
and where those who are in responsible 
and managerial positions frequently 
change at the whim of the owners of 
such stock. 

"Individuals become clients of the 
lawyer of their own selection because 
of their acquaintance with him, his 

reputation for honesty and integrity, 
and then· confidence m his ability to 
properly repl'esent them in the business 
at hand. And again this confidence is 
not inspired by a col'poration tor the 
rea3ons aforesaid, and I believe the 
same consideration governs as between 
the abstracter and his client, as exists 
between the p .. ysician and patient, and 
the lawyer and client. 

"Speaking from the individual view­
point of a member of the public served 
by an abstractel', it is my opimon that 
the small community abstracter, a:;sum­
ing that he is competent to serve the 
public weil, and des.res to build a per­
manent and enduring busmess, which 
will provide him a reasonable return 
and enjoy the confidence of the public 
throughout the years to come, wi1l find 
no advantage in incorpol'ating, and 
would find many disadvantages separ­
ate and apart from tne question of tax­
ation, in attempting to submerge his 
personality and protecting himself 
against his own mistakes by operating 
through the artificial, legal entity of a 
corporation." 

Next I asked a banker for his opin­
ion. He states: "In my judgment, if 
an abstract business consists of valu­
able records compiled by themselves, 
then the business has tangible value 
and should be incorporated. The finan­
cial worth of the busines3 then becomes 
a matter of record and the public knows 
what that value is. Besides, the busi­
ness is in better position to continue, 
after the death of an individual owner 
and can be more satisfactorily handled, 
if incorporated. It just seem :; to me, 
that I would have a little more con­
fidence in the work of an abstract com­
pany, if incorporated, than I would 
have if the business i.s unincorporated." 

And to show you what I think of the 
opinions of bankers, I asked another for 
his opinion. He states: "The country 
abstracter, and by that I mean an ab­
stracter in a county of from 30,000 to 
40,000 population, like the country 
banker, has to contend with many prob­
lems that are entirely different from 
those of the big city title company. 

Banding 

"Many states require only a nominal 
bond from an inexperienced person, as 
the one qualification for engaging in 
the abstract business. A de3k, type­
writer and a r ·eam or two of paper rep­
resenting the total investment of the 
boomer abstracters, while the reputable 
abstracter, who either through long 
years of effort and hard work, has built 
up a good complete plant, or by paying 
a big price for a complete plant already 
in good condition, is so responsible and 
vulnerable, that he is at a great dis­
advantage as to public liability, com­
pared with the boomer abstracter. 

"This is the one big reason for the 
country abstracter to incorporate his 
business. 

"On the other hand, this financial 
responsibility is, or should be, a bi!?: 
advantage to the plant owner, espe-
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cially when soliciting the patronage of 
the more reliable users of abstracts, 
since they are the ones that want and 
realize the value of responsible service. 

"Then too, if the business is owned 
by more than one person, incorpoiation 
i~ orten a good thing to prevent some 
act of one partner involving the part­
nership. Or if one of the partners is 
quite well-to-do and the other is not, it 
might protect the wealthy partner from 
some loss resulting from an error in 
the abstract work, or the acts of some 
other partner. 

"Another good reason for incorpora­
tion might be to bring into the busines> 
a number of responsible customers ove1· 
the county. A number of years ago an 
abstracter conceived the idea of in­
corporating and selling a small amount 
of stock to an officer of each bank in 
the county, and had he done so, he 
would have shut out all competition. 

"One of the bankers sugge3ted the 
formation of a trust company, to take 
in the abstract business, two or three 
of the largest insurance agencies, and 
to render certain trust services being 
handled by the banks, and which they 
were not fully qualified to handle. A 
building and loan association was also 
planned, all to be operated together, at 
a substantial saving in overhead. Al­
though this abstracter died before this 
plan could be worked out, many of my 
ba11ker friends still think that it i3 a 
good thing, although conditions have 
since changed in many ways. 

"Then too, the death o.f an individual 
or of a partner might cause consider­
able embarrassment for a short period, 
which would not result in the case of an 
incorporated business. 

"From the standpoint of the public 
served by the abstracter, it is my opin­
ion that a corporation has the advan­
tage. The management may change 
but the corporation goes on indefinitely, 
ignoring the changes in management; 
and the public knows the name of the 
corporation, regardless of the manage­
ment. 

"However, you must not overlook the 
fact that the success of the corporation 
depends entirely on the management, 
and you can render just as good service 
as an individual, as you can operating 
as a corporation." 

And finally I asked the secretary of a 
building· and loan association for his 
opinion. He states: "You asked me to 
give you my opinion as a customer, as 
to whether or not it would be advan­
tageous to deal with an incorporated 
abstracting firm, as compared to an un­
incorporated firm. 

I do not see that it would make any 
difference in this respect. We are in­
terested in prompt efficient service, and 
costs. If this is received, we would be 
inclined to patronize that firm regard­
less of whether or not it is privately 
owned or owned by a corporation." 

Thus it seems that from the stand­
point of the public, represented by the 
cross section of opinion of those with 
whom we deal, that the public is not 



greatly concerned over whether or not 
the small community abstiacter is in­
corporated. 

The legal view is definitely against 
incorporation, that of the banker mildly 
in favor of incorporation, and that of 
the building and loan executive as be­
ing wholly unconcerned regarding in­
corporation, but particu larly interested 
in the matter of cost" and service. The 
last opinion probably expresses the 
opinion of the man in the street. 

There you have the record. I have 
tried to fairly point out the advantages, 
together with the disadvantages of in­
corporation. Individual circumstances 

alter cases. Additional advantages or 
disadvantage3 may occur to you. 

In conclusion, it would appear that 
incorporation of the average small ab­
stract business, would increase the cost 
of operation, without commer.surate 
benefit. 

We have seen that the relative tax­
ation is much higher in the case of 
corporate operation. Present taxation 
of corporations i3 responsible for the 
trend of small business of all Jines, 
away from corporate operation . Many 
small corporations, representing indi­
vidually owned businesses, are sur­
rendering their charters. 

In ca3es, however, wnere the mdi­
vidual is a man of wealth and wished 
to limit his. abstract liability to his ab­
stract business., or in cases., where, for 
the purpose of avoiding inheritance: 
taxes, the individual abstracter would 
want to incorporate his bu>iness and 
set up his control thereof, then transfer 
his stock to his heirs, it would appear 
that the ir.creased cost of operation 
under incorporation would be justified. 

In addition, the need for refunding 
existing indehtedness., or for additional 
finance due to the growth or expansion, 
may, in particular cases, justify in­
corporation. 

Report of Judiciary Committee 

All too soon the time has once more 
anived when it becomes the duty, as 
well as the pleasure, of the Judiciary 
Committee of your association to make 
its annual report, and once more your 
Chairman of that Committee finds it 
necessary to absent himself from the 
valuable contacts which the Conven­
tion offers, and from the renewal of 
old friendships . Once more in good 
health and fighting trim, though now 
feeling somewhat like the out-moded 
old fire horse, he takes the liberty at 
this point of extending long range 
gTeeting to old friends. 

May the thought be advanced to 
more recent attendants at this annual 
assembly that it is up to each indivi­
dual to get full advantage of our fel­
lowship by himself putting something 
of himself into the work of the asso­
ciation. By doing this, lasting friend­
ships will be found, which, as we reach 
the period of "has beens" continue to 
pay large dividends of good will and 
pleasant memories. After all, life can 
be pleasant if we have good health and 
g·ood friends. 

When Porter Bruck, our hard work­
ing President, and one I am pleased 
indeed to call a friend, asked me once 
more to assume the Chairmanship of 
this Committee, I really felt that he 
had put one dent in his reputation for 
efficiency, but flattered by his request 
and still willing to do my bit, I agreed. 
The response of the other members of 
the Committee has permitted me to 
make this report, and but little of the 
contents can be credited to my own ef­
forts, and I hereby express my great 
appreciation to all these loyal men. 

The Committee has this year endeav­
ored to get some idea of the trend of 
judicial opinion during the past two 
years; and of course the study had to 
take into consideration the effect of 
legislation upon the courts; for as we 
well know, the courts cannot make but 
only interpret the laws affecting title 
to real estate, with which our asso­
ciation is principally concerned. 

The Judiciary Committee was ap­
pointed so that one member thereof 

EDWARD C. WYCKOFF, Chairman 
Attorney-at-Law, N ewa1·k, New Je1·sey 

would be located in each area covered 
by one of the Reporter Systems or Re­
port Areas; for presumably the law re­
porting agencies had grouped the 
states in each system where system of 
laws were most similar. 

Montana 

Montana reports no decisions chang­
ing the trend of title laws; and the 
adoption of an Abstracter's Registra­
tion Law. 

Kansas 

The Kansas Title Association intro­
duced an act designed to limit the time 
within which an action for damages 
resulting from an imperfect or false 
abstract might be brought; and the 
need of this probably resulted from 
ome uncertainty in the case law on 

this subject. It only passed one house, 
but the Senate amendment denying the 
right of a b:mded abstracter to give 
written or oral opinion of title shows 
the trend of the thought of the legal 
fraternity and its influence upon leg­
islation; as well as the continued at­
tempts to give the courts a foundation 
upon which penalties for unlawful 
practice of law may be based. The ab­
stracters accepted the amendment. 

Nevada 
Nevada has furnished a report on 

legislation and decision to the Legisla­
tive Committee, and matters therein re­
lating to legislation will therefore not 
be set forth herein. 

HOUGH, et al v. ROBERTS MIN­
ING and MILLING Co. decided April 
5, 1938, 78 Pac (2) 102, denied that 
the bankruptcy court had exclusive 
jurisdiction over a mining claim so as 
to bar proceeding in the state review­
ing court to restrain the corporation 
from working mining claim pending ap­
peal. 

HOME LUMBER & COAL CO. v. 
HARTFORD MINING CO., et al, 
August 5, 1938 81 Pac (2) 1063 inter-
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prets rights of mechanic lien claim­
ants, lessors and lessees. 

FEDERAL MINING & ENGIN­
EERING CO. LTD. v. POLLAK Jan­
uary 4, 1939, 85 Pac (2) 1008 deals 
with validity of mortgage securing 
directors notes given for funds to en­
able corporation to continue its. busi­
ness operations. 

In Northeastern Reporter area we 
are referred to the case of STROTH­
ER v. OHIO CASUALTY INSUR­
ANCE COMPANY, January 1, 1939 
in Comm:m Pleas Court where it wa1 
decided that an insurance company 
which by its policies contracts to de­
fend insured in all lawsuits, even if 
groundless or fa lse or fraudulent, 
brought against the insured within the 
term of its policies is not engaged in 
the unauthorized practice of the law 
by employing its own attorneys to tak~ 
charge of the litigation. 

Also to the case of HENRY v. COL­
UMBUS DEPOT COMPANY, April 
26, 1939, 135 O.S. p. 311, Sup. Court, 
wherein it wa3 held that when priva '"e 
property is appropriated for a public 
or quasi-public use, unless express au­
thority is given by statute, no greater 
estate or interest may be taken than 
is necessary for such public use; and 
defines when easement taken shall re­
vert to the original owner. 

Also to the case of HOLLAND FUR­
NACE COMPANY ~ LOAN COM­
P ANY, 135 O.S. page 48, Sup. Court, 
which decided that a fixture is an item 
of personal property which was a chat­
tel but which has been so affixed to 
realty for a combined functional u<ie 
that it has become a part and parcel 
of it; and indicates how the status as 
a fixture may be determined and test­
ed, even when chattel is installed un­
der a conditional bill of sale. 

Washington 

State of Washington reports no deci­
sions handed down worth while report­
ing during period covered by this re­
port. 



Oklahoma 
From Oklahoma comes a reference 

to the decision in SEAL v. BANES, 
168 Okla. 550, 35 Pac (2) 704. For 
twenty-five years prior to this decision 
the established law in Oklahoma was 
that probate proceedings were not ad­
versary but were in rem in their na­
ture; that an administrator sale was 
of like nature; and, b:ised thereon, to­
gether with other rules of law appli­
cable thereto, administrators were not 
void and could not be collaterally at­
tacked for failure to comply strictly 
with every statutory provision relat­
ing to such sale. In the above case, 
however, the Sup. Court departed from 
that rule and it is now held that ad­
ministrators' sales are adversary to the 
heirs; that a strict compliance with 
the statutes relating to such sales are 
necessary for the court to acquire jur­
isdiction to order and consummate the 
sale. Under the change in the general 
concept the court held that the title 
to owners under the probate rnle was 
vulnerable to collateral attack thereon. 
This case forces a change in the atti­
tude guaranty companies must take to­
ward such titles. This case should be 
read in full by any one interested in 
this new concept of the law of Okla­
homa. 

We are also referred to CRAW -
FORD v. Le Fevre, 177 Okla. 508, 61 
Pac. (2) 196, which established the rule 
that the probate court may acquire jur­
isdiction to render a final decree of 
distribution only upon the filing of a 
proper petition for such distribution 
and the giving of the statutory no­
tice for hearing such petition. The 
principle thus announced was fol­
lowed in the case of In re PORTER 
ESTATE, 183 Okla. 511, 83 Pac. (2) 
541. Prior to these cases there was a 
rather general practice of using a 
form of final accounts which reflected 
the balance of money or personal prop­
erty in the hands of the administrator 
or executor, but which in many cases 
made no specific reference to real es­
tate belonging to the estate; and the 
prayer for dis tribution often referred 
only to such money or other personal 
property. The result is that increased 
care must be taken by examining at­
torneys. 

Oklahoma also reports that judi­
cial construction has not as yet been 
given as to the constitutionality of a 
recent statute which places jurisdiction 
in the County Court (the probate 
court) to entertain a proceeding hav­
ing for its purpose an adjudication of 
the death of persons owning a life es­
tate in real estate, where such life ten­
ants have died leaving no property sub­
ject to administration. 

The case of GASSIN v. McJUNKIN, 
173 Okla. 210, 48 Pac. (2) 320, estab­
lishes the fact that pretermitted chil­
ciren of a testator are bound by a de­
cree of distribution entered according 
to statutory procedure vesting title in 
accordance with the will; and that un­
less such children assert their rights 
in the administration proceedings, they 
are barred by such decree. 

The Supreme Court of Oklahoma in 
the case of HARJO v. JOHNSTON, de­
cided April 18, 1939 determined that 
a former minor, who more than two 
years after the minor reaches major­
ity instituted an action in equity to 
set aside a partition judgement on the 
ground of fraud extraneous of the rec­
ord in procurement thereof could at­
tack the former judgment, holding ap­
plicable the statute of limitation which 
provides that action based upon fraud 
may be brought two years after discov­
ery of the fraud. Prior to this decision 
it had been rather generally held that 
a former minor could not m:iintain 
such an action after two years after 
his attainment of majority. This case 
also established the dnctrine that the 
vendee of a purcha er at a judicial 
sale, such purchaser being a party to 

EDWARD C. WYCKOFF 
Attorney at law 
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the suit, stands in the shoes of such 
vendor and is not a bona fide purchaser 
so as to be entitled to protection in 
event the decree which was the foun­
dation of the title subsequently is va­
cated because of fraud extraneous of 
the record. 

Texas 
Texas reports no decision change in 

former trends of judicial procedure. 
Utah reports no Torrens legislation 

this year and an attempt to repeal the 
present abstracters law. It also reports 
legislation relating to Revenue and 
Taxation; Assessment, Levy and Col­
lection of Taxes, and use of abbrevi­
ated descriptions; Sales and Confirma­
tion; Determination of Heirship; mak­
ing State of Utah defendant in certain 
Suits, Time for Appeals; Termination 
of Life Estates. 

It is to be conceived that these acts 
may influence future judicial proceed­
ings. 

A certain photograph of Susan Hay­
ward of Paramount Pictures, which 

[ 13} 

turns up in the Committee file, calls 
for judicious rather than judicial re­
port. At least it may be said that it 
presents a very charming excuse for 
you who are in attendance at the Con­
vention. Are there "many more like 
you," Susan? 

California 
Your Committee observes that the 

first Bulletin of the California Land 
Title Association, which is a memor­
andum of measures passed by the 53rd 
Session of the Legislation of 1939, and 
consists of some twenty-six pages 
(more to come) must be noted as a 
source of new legislative information 
which will no doubt be reflected in fu­
ture decisions of the courts of that 
state. We can not attempt to predict 
trend of judicial opinion resulting 
therefrom but it looks as if the Cali­
fornia boys must watch their decisions 
for some time to come. 

Arizona 

Arizona indicates little to report but 
goes on to observe that the tendency 
to have long term mortgages encour­
aged under H. 0 . L. C. and F. H. A. 
is bound to reduce the quantity of pro­
ductive sources of title work. It also 
reports a tendency of government agen­
cies to advise taking of title by its 
purchasers of foreclosed properties 
without examination of titles. This 
tendency is not sound, of course, and 
can be combated by legitimate argu­
ment. We lawyers are not apt to be 
any more of a wizard in handling of 
foreclosures for Uncle Sam than for 
our private clients; and Uncle Sam 
always takes good care to examine 
title to its purchases from private 
sources. This state reports that its de­
ficiency judgment statute prohibitinJ 
the taking of deficiency judgements is 
under attack as being unconstitutional; 
the attack however being seemingly 
based upon its having been passed at 
a special session rather than as an in­
terference with a proper contract. 

The Supreme Court of Arizona also 
appears to have dealt with the question 
of personal taxes being a lien on real 
estate and the continuing lien of mort­
gage although they are "outlawed" in 
six years. No decisions have been quot­
ed but the thought is there. 

Our Arizona titlemen also seem to be 
confronted with the question as to 
whether or not title men should look 
behind the word "Trustee' when used 
in connection with an owner's name. 

Kansas 
From Kansas we are advised that 

the policy of their courts during the 
past few years to require the purchas­
er at foreclosure sale to bid the full 
amount of the judgment, costs and tax­
es, although in some instances of sale 
to holders of second mortgages the 
courts have permitted a deficiency 
judgment to be taken; but that the 
courts have also relented in the en­
forcement of this rule where no in­
terest has been paid on first and sec­
ond mortgage loans and taxes have not 



been paid subsequent to dates of the 
mortgages. Kansas has an eighteen 
month redemption period. In other 
states the courts have approached the 
question of excessive deficiency judg­
ment in other ways, but there seems 
to be a general judicial desire to miti­
gate the hards _: ips flowing from exces­
sive deficiency judgment. 

The courts of Kansas, it is hoped, 
will no longer have to wrestle with the 
Rule in Shelley's case which was abol­
ished by its legislature which also 
abolished estate tax. 

California 

California cases submitted to the Ju­
diciary Committee include cases involv­
ing 

I-COMMUNITY PR 0 PERT Y; 
Husband executed Lease alone. 

MAXWELL v. CARLON (January 
12, 1939) 96 A D 189. 

A lease was executed on community 
property by the husband lessor alone. 
After the execution of the lease, the 
lessor's wife executed a quit claim deed 
to the property to the husband lessor. 

Held: 1. Lease only voidable under 
the provisiom of section 172a of the 

ivil Code. 
2. The execution of the quit claim 

deej from the wife to the husban:i 
after the execution of the leaEe, enured 
to the benefit of the leasees Section 
1106 of the Civil Code. 

II- TIDELANDS; Method of ascer­
taining the line of demarkation be­
tween lands classed as "tidelands" and 
lands classed as uplands." 

BOLSA LAND COMP ANY v. V AQ­
UEROS MAJOR OIL COMPANY, 
LTD. (February 15, 1938) 23 C A 2d 
'Z5. 

The court held that in determining 
the mean rise of the tides and what is 
m2ant thereby, the federal government 
has adopted a rule which takes into 
consideration all of the tides, while the 
rule adopted by this state includes only 
what is ordinarily called "neap" tides, 
out wherever the lands are gr anted by 
the federal government, a federal ques­
tion is involved and the ru"e adopted 
hy the Suprem2 Court of the United 
Slates is controlling. 

The rule of this state is that th :? 
m ~ !ln o,f the neap tide shall be taken 
in ~o con;:;ideration fn determining the 
high-water mark, that is, it is the mean 
revel of the tide, and not mt!rely, the 
wash of the waves- or the run of the 
sea-water upon the coast, nor the line 
left by tlie water along the sh :ire; and 
tfd'ewater is confined to the level of 
the- rise of the tide; and not to the 
run or reach of the water caused by 
the waves or svvell of the ocean, there 
nefng a clear distinctfon between mere 
sea-water arrd tide-water. 

III~TIDELANDS": Granted' to- a 
munfcipality by the s ·tate, wh<> owns 
the oil ana gas rignts. 

CITY OF LONG BKAClf ef af. v. 
MARSHALL,. et a:l. Ju:ly 28, l!lB8). 9:6 
C D 100:. 

E. B. SOUTHWORTH 
Minneapolis, Minnesota: 

Treasurer, American Title Association:. 
Executive Vice-President, Title Insurance Company of Mfrinesota 

The Court held 
1. That giving the language of the 

act of the leg'islature granting tide­
lands to the City of Long Beach (State 
1911 P. 1304) its ordinar y and reason­
able meaning, it is clea r th 'it the state 
intended to and did convey what ever 
title or interest in these lands to the 
city, in fee simple, subject to certain 
condition3 and upon cer ta in trust, and 
the conditions limiting the us2 of the 
lands to harbor purposes, and forb id­
ding alienation of title to private per­
som, are entirely consistent with a 
conveyanc·e of the fee simple title: and 
the grantee of an estate on conditian 
subse::i_uent takes- the fee, subject only 
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t o forfeiture for hrea:ch of tbe cond i-­
tion. 

2. The owner ship: af tlie Tand havinJ· 
been established in the city, and mth­
ing in the grant pm:porfed to- reserve' 
t o- the state or to deny to tne muni-­
cipality the minerals or the right to• 
ex tract tnem, and the city charter pro-· 
visfon, approved by the legislature, be­
ing empowered' to arill and extract oil 
from such lands, it had authority to· 
dri such acts, provided that such opera­
tfons dfd not in any mmmer imped~ 
the tISe of tne harbor~ 

IV-DIVORCE: Entry o-f final decree' 
- nunc Pro 1:unc,. after. r.e-m.3.rriage_ 



MACEDO v. MACEDO (November 
22, 1938) 95 C A D 410. 

This is an action to annul a mar­
riage, the defendant was previously 
married and had obtained an interloc­
utory decree of divorce and remarried 
more than a year after the interlocu­
tory decree was granted in defendant's 
former marriage but without defend­
ant's obtaining her final decree of di­
vorce, after the re-marriage a final 
judgment of divorce nunc pro tune was 
obtained pursuant to section 133 of the 
Civil Code. 

Held: 1. The marriage was valid 
upon defendant's obtaining the final 
judgment of divorce nunc pro tune pur­
&uant to section 133 of the Civil Code. 

2. To give section 133 of the Civil 
Code a retroactive effect did not deprive 
plaintiff of a vested right, where the 
effect of its operation was to validate 
the marriage contract rather than im­
pair it. 

V-DECREE OiF DISTRIBUTION: 
Nunc Pro Tune order to correct judi­
cial error. 

ESTATE OF ALEXANDER GOLD­
BERG et al (February 17, 1938) 95 
C D 164. 

The leg.al question involved is wheth­
er an order nunc pro tune can be en­
tered to correct a decree of final dis­
tribution in the estate of a deceased 
person, where the will provided that 
certain property was to be divided 
among four children of decedent, and 
the minute order provided for distri­
bution in accordance with the will, but 
the decree signed by the judge omit­
ted the name of one of the children as 
a distributee. 

Held: 1. Although a judgment or 
decree containing a judicial error is 
not subject to change or modification 
after it has become final, nevertheless 
when on the face of the record it ap­
pears that a clerical error has been 
committed and carried into the judg­
ment or decree, the court has author­
ity and power to correct such error. 

2. The error in the omission of such 
names was clerical in its nature, and 
the court was well within its authority 
in ordering its correction. 

3. When such error is apparent 
from the face of the record, no time 
limit exists as far as the right to make 
the correction is c:mcerned. 

VI-MORTGAGE: released and re­
newed continuing lien. 

CORA LORD COPP v. VELLZORA 
MILLEN (April 4, 1938) 95 C D 336. 

The case presents a question of prior­
ity as between a mortgage, which .had 
been released of record and renewed, 
and a contract of sale executed by the 
owner to a third person between the 
date of the execution of the original 
mortgage and the date of the release 
and renewal thereof. 

Held: 1. When one mortgage is sub­
stitu ted for another, equity will keep 
the first alive when the interests of 
justice require it; and, in such cases, 

the old mortgage, although released, 
must be substituted for the new one 
and treated as a conLinuing lien secur­
ing the continuing debt, unless the bar 
of the statute of limitations intervened 
to prevent it. 

2. The contract of sale holder must 
plead the bar of the statute of limi­
tations. 

3. Whenever a mortgage is execut­
ed as a sul;lstitute or renewal of an ex­
isting mortgage and the release or dis­
charge of the prior mortgage is in­
tended, not as payment, but as · an ex­
tension or substitution for the original 
debt and security, relief will be grant­
ed in accordance with the equities in 
each individual case, and such equit­
able relief is not limited to those cases 
wherein the mortgagee had no notice 
of the lien of an intervening encum­
brancer. 

VII-DEEDS OF TRUST: Sale by 
pledgee, contains of notice of default, 
acceptance of interest after notice of 
default. Sections 580a, 580b and 580c 
not retroactive. 

BIRKHOFER v KRUMM (July 11, 
1938) 94_ C A D 217. 

This was an action for a deficiency 
judgment after a sale of property un­
der a deed of trust. 

The following points of law were in­
volved and decided: 

1. That the pledges of the trust 
deed note as such could give the nec­
essary notice of default. 

2. The requirement of section 2924 
of the Civil Code that notice of de­
fault set forth the nature of the breach 
was applicable to. this deed of trust 
executed prior to its enactment, such 
matter being merely procedural. 

3. Where the notice of default con­
tained a proper statement of some 
breach or breaches sufficiently sub­
stantial in their nature to authorize 
the trustee or beneficiary to declare 
a default and proceed with a foreclos­
ure, it was imm'.lterial that the notice 
contained misstatements with respect 
to default in the payment of princi­
pal. 

4. While there were part payments 
of interest made between the time that 
the notice of default was filed for rec­
ord and the date of the sale, accept­
ance of such partial payment did not 
constitute a waiver of the noti<:e of 
default nor of the other breache" there­
in described. 

5. The provisions of sections 580a of 
the Civil Code for limitiPg the amount 
of deficiency judgments and sections 
580b and 580c of the Civil Code pro­
viding for relief of debtors had no ap­
plication to the deed of trust here in­
volved, where the same was executed 
prior to the effective date of such en­
actments even though the sale of the 
security by the trustee was held after 
that date. 

VIII- MORTGAGE - FORECLOS­
URE: Property subject to homestead, 
failure to take decree against wife. 

ALBERT L. WINN, ADMINISTRA­
TOR OF THE ESTATE OF HATTIE 
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WINN SALES v. TORR et al. (July 19, 
1938), 94 C A D 315. 

This was an action to foreclose a 
mortgage, where a homestead was re­
corded by the wife prior to the com­
mencement of an earlier action to fore­
close the mortgage. The degree of 
foreclosure in the earlier action having 
been vacated by the plaintiff under sec­
tion 473 of the Code of Civil Procedure. 

Held : 1. The wife was a necessary 
party to the foreclosure suit, even 
though she did not join her husband in 
executing the note and mortgage. 

2. Where by mistake or inadvertence 
the action was dismissed as to the wife, 
the judgment could be set aside upon 
motion, and a new action commenced to 
foreclose the mortgage before it was 
barred by the statute of limitations. 

3. The remedies for relief from a 
judgment procured by fraud, mistake 
or excusable neglect, provided by sec­
tion 473 of the Code of Civil Procedure, 
and the ordinary suit in equity are en­
tirely di ' tinct and cumulative. An un­
successful resort to the first mentioned 
remedy does not bar an application to 
equity for relief. 

IX-TITLE INSURANCE: Failure 
to include a lis pendens in policy. 

SALE v. SECURITY TITLE INSUR­
ANCE AND GUARANTEE COM­
PANY (July 22, 1938), 94 C A D 355. 

This is action on a policy of title 
insurance in which plaintiffs sought to 
recover damages for los3 of their prop­
erty, claiming that the reason for the 

-1oss was the failure of the Title Com­
pany to disclose a lis pendens, which lis 
pendens was subsequent to the i5suing 
of the policy cleared from the record 
by the title company. 

Held: 1. The failure of the insur­
ance policy to include a lis pendens as 
an outstanding encumbrance on the 
property was not prejudicial to plain­
tiff, where the policy did not purport 
to recite, nor did the title company un­
dertake to sell plaintiffs a list of pos­
sible encumbrance3 on their property, 
and it did not appear that the lis pen­
dens constituted a defect in the title to 
the property, and there appeared no 
casual connection between plaintiff's 
loss of the property and the failure to 
so include the !is pendens. 

2. The failure of the title company 
to institute an action within a reason­
able time to clear the title to plaintiff's 
title was not actionable, where the con­
tract of inJurance provided for a com­
promise or settlement of any claims 
against the property which the title 
company in fact brought about. 

X-DEED IN LIEU OF FORE­
CLOSURE. 

THE FIRST NATIONAL TRUST 
AND SAVINGS BANK OF SAN 
DIEGO v. DOUGLAS L. EDMONDS 
as administrator de bonis non, with the 
will annexed, of the Estate of John W. 
Mitchell, deceased. (July 29, 1938) 94 
CAD 419. 

This is action to quiet title to real 
property, where plaintiff was the bene-



ficiary of a trust deed upon the prop­
erty whicJ1 was constituted a part of 
the estate of John W. Mitchell, de­
ceased. In settlement of the Plaintiff's 
claim upon it3 trust deed note and upon 
authorization of the probate court un­
der section 718.5 of the probate Code 
the defendant conveyed the property 
with an option to repurchase to plain­
tiff in full satisfaction and settlement 
of the debt. It is the contention of the 
defendant that by reason of the option 
to repurc:1ase that the deed should he 
treated as a mortgage and not as an 
absolute conveyance. 

Held: 1. That it is well settled that 
a deed absolute on its face, but in fact 
intended to secure a deht, is a mort­
gage, but the fact that an option to re­
purchase the land conveyed is given is 
not, in itself, sufficient to show that the 
conveyance was intended to secure a 
debt. 

2. The existence of an indebtedness 
is ab :;olutely essential in order to make 
a deed otherwise absolute in fol'm a 
mortgage. 

3. That in this case the debt was ex­
tinguished and deed was an absolute 
conveyance and not a mortgage. 

XI-DEED IN LIEU OF FORE­
CLOSURE. 

MARK MORRIS v. OTTO RICK­
MEYER (August 24, 1938), 9'1 C A D 
579. 

This is an action to cancel and set 
aside a sale of real pl'operty under a 
trust deed and to declare a grant deed 
to be an equitable mortgage securing 
an indebtedne15s which had previously 
been secured by the trust deed. 

The grant deed recited that the con­
veyance was made in full payment and 
cancellation of the trust deed note; the 
deed had been placed in escrow to be 
delivered to defendant upon a certain 
date if plaintiff made•certain payments 
due defendant on the trust deed note, 
but such payments were not made, and 
thereafter defe:idant commenced fore­
closure proceedings under the deed of 
tru:;t, several extensions o.f time were 
granted before the sale was held , and 
the deed was never delivered. 

Held: 1. Whether a deed, absolute 
in form, is to be considered in equity 
as a mortgage is a question o.f inten­
tion to be inferred from all the facts 
and circumstance3 of the transaction in 
which the deed was executed, taken in 
connection with the conduct of the par­
ties after it· execution. 

2. Where it appeared from the evi­
dence, and the ·tr:al court found that 
the deed was placed in escrow with a 
bank and was never delivered to de­
fendant, that finding was conclusive on 
appeal, and defendant could not suc­
cessfully contend, on appeal, that be­
cause the b:ink held a general power of 
attorney for defendant which had not 
been revok~d, the bank was the agent 
of defendant and that delivery to the 
bank constituted delivery to defendant. 

3. That the parties considered the 
deed of trus.t as a continuing encum-

brance, the evidence suppol'ted the find­
ings that the contemplated delivery of 
the deed was abandoned and that the 
lien of the deed of trust continued until 
the time of sale. 

XII-DEEDS OF TRUST- FORE­
CLOSURE-effect of section 580a of 
the C. C. P. 

IN T H E MA TT E R OF THE 
ESTATE OF CHARLOTTE M. NAEG­
ELY, DECEASED ET AL v. BANK 
OF AMERICA (MarC:1 14, 1939), 96 
CAD 783. 

This is an appeal by the executor and 
certain legatees from the decree set­
tling the first and final account of the 
executor and directing the payment of 
a claim of the Bank of Amel'ica. 

Prior to her death, on January 24, 
19:35, decedent exzcuted to Bank of 

GEORGE A. REIMERS 
Los Angeles, California 

Member, Board of Governors, Ameri­
can Title Association 

First Vice President, Title Guarantee 
& Trust Co. 

America a promissory note in the sum 
of $11,689.65, which was secured by a 
deed of trust. 

A claim on the said trust deed ndte 
was allowed and approved by the 
Executor and the probate court. 

The trustee named in the deed of 
trust sold the real properly to the Bank 
for $9 ,500.00, leaving an unpaid balance 
of $3,637.35. Sub-equent to such sale, 
however, the Bank did not seek nor se­
cure a judgment determining the 
amount of any deficiency. 

Executor filed his final account, al­
leging all c~aims that were presented 
and allowed agaimt the estate had been 
fully paid. 

To this account Bank filed written 
objections based upon the claim that 
there remained due upon the trust deed 
note deficiency of $3,637.35 and that 
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executar be directed to pay such bal­
ance to the Bank. 

The provisions o.f section 580a C. C. 
P. r.ad not been complied with. Sec­
tion 580a C. C. P,. as enacted in 193& 
and in effect at the time of the execu­
tion of the trll.5t deed note, imposes. 
certain requirements whenever a money 
judgment is sought for the balance due 
upon an obligation after the sale of the. 
security under a power of sale con­
tained in a deed of trust. This pro­
vision, as originally enacted in 1933~ 

provided that it should remain in force 
until September 1, 1936, but in 1935 the 
legislature reenacted the section in 
identical terms, except that the re­
enactment provided that the term 
t.iereof were to remain in force with­
out any time limitation thereon. 

Held: 1. When a statute is repealed 
without a saving c.ause, and a3 a pal't 
of the same act the law is simultane­
ously reenacted in sub,,tantial!y the 
same form and substance, all rights. 
and liabilities which had accrued under 
the former act will be p1 eserved and 
enforced; and in this proceeding to set­
tle the first and final account of an 
executor without provision for a de­
ficiency on an obligation secured by a. 
deed of trust, the rights and liabilities. 
of both the maker and holder of the 
note and deed of trust were subject t() 
the provisions of section 580a of the 
C. C. P., although said section was re­
pealed and re-enacted subsequent t() 
execution of the note and deed of trust 
and before its foreclosure. 

2. In such action, while the claim of 
the Bank, based upon the note and deed 
of trust, was accepted by the executor. 
where the deed of trust was subse­
quently foreclosed and a deficiency re­
mained, the creditor was not entitled t() 
payment of that deficiency from the 
estate wit!:out compliance with the pro­
visiom of section 580a of the C. C. P. 
and the executor was entitled to an 
order of distribution as though the 
debt were fully paid. 

XIII-DEEDS OF TRUST - Mora­
torium Act-Statute of Limitations­
Deficiency Judgment. 

EVERTS v. NEWHOUSE INCOR­
PORATED, LTD. (September 15, 1938). 
94 CAD 677. 

The sole question is whether an ac­
tion to recover a deficiency judgment 
is barred by subdivision 1, Section 337 
and Section 580a of the Code of Civil 
Procedure, which limit the time for 
commencement f such actions to three 
months after the sale under the deed of 
trU3t; or whether, the limitation con­
tained in the aforesaid sections were 
extended by the provisions of section 
19 of> the Moratorium Act of 1935. 
Stats 1935 ch. 348; Deering's 1931> 
Supp., Act 1054a P. 1341. 

Held: The action was not barred by 
the statute of limitations because the 
action had not been commenced within 
three months after the sale, where the 
provbions of the Moratorium Act ex­
tending the time for commencement of 
such actions applied ta writte.n instru-



ments secured by mortgage, deed of 
trust or contract of purcnase, even 
though the instrument which was the 
subject of this action was not at the 
time of action secured by a deed of 
trust. 

XIV-HOMESTEAD-Abandonment 
by conveyance in trust. 

PALEN v. PALEN (October 5, 1938), 
95 CAD 49. 

Two legal points were decided in. this 
case. 

1. Whether or not property acquired 
by a husband and wife 1s separate or 
community property is determined at 
the time of its acquisition, and if, when 
acquired, it was separate property of 
one of the spouses it so remains, re­
gardless of the nature of the funds 
wnich thereafter pay for it. 

2. Where the title to the property 
was in the wife, subject to a valid 
homestead and the wife and her· hus­
band conveyed the home:,tead prope1·ty 
to a third person without intent to con­
vey to the third person any beneficial 
interest in the p1operty and without 
intent to abandon the homestead and 
the third person without consideration, 
i econveyed the legal title back to the 
wife, there was no grant of the prop­
erty such as to effect an abandonment 
of the home ,tead within the meaning 
of section 1243 of the Civ;1 Code, and 
the homestead was effective against an 
execution levied on the property. 

XV-CONVEYANCE WITH RE­
PURCHASE OPTION. 

DA VIS v. STEW ART (March 21, 
1939), 96 C A D 856. 

Plaintiff, owner of a roadside gas 
station and auto camp, was deeply in­
debted in 1932. She owed $6, 788, se­
cured by a mechanic's lien on the prem­
ises, to defendant. She also owed vari­
ous other amounts to other partie3. 
With advice of counsel, she and her 
husband entered into an agreement 
with defendant whereby (a) she trans­
ferred the premises in fee to him but 
retained a written option to repurchase 
for $13,479.29 plus service charges 
within five years, and (b) defendant 
dismLsed his pending mechan'c's lien 
action with prejudice and assumed 
plaintiff's other obligations. Plaintiff 
now sought to have her deed to de­
fendant declared to be an equitable 
mortgage. Judgment for plaintiff. Re­
versed. "We have a preliminary writ-

. ten contract wherein the parties agree 
to execute a deed absolute and also 
agree that the transaction is intended 
to be an absolute transfer of title and 
pos .ession and not a mortgage. This is 
followed by the execution and delivery 
of a deed absolute, by the delivery and 
transfer of possession. The only com­
petent evidence of the intention of the 
parties at the time ... is in harmony 
with that expressed in the agreement. 
There is no evidence of fraud, misrep­
resentation or unfair advantage taken 
of the debtors. The evidence of the se­
cret intention of one of the parties 
(plaintiff), not disclosed to the other, 

will not have the effect of changing 
the cnaracter of the transaction." De­
fendant could not have enfo1ced plain­
tiff's obligation as a morcgage. '!'here 
was no requirement that plaintiff exer­
cise her option, nor was there any 
definite requirement re interest pay­
ments in the event she did not exerc.se 
it. "We have nothing but a simple sale 
and delivery ... with an option to re­
purchase. Such a tiansaction is not 
... contrary to public policy"; will be 
upheld. 

In Northwestern Reporter Area we 
are advised that:-

Iowa 
Iowa Supnme Court during 1938 de­

termined that an emergency no Jong<!r 
existed but wit'.1held the announcement 
of that decision until early .ianuary of 
1939; and the moratorium laws were 
not re-enacted. Iowa courts may have 
to consider a legislative act creatmg a 
lien on the property of the spouse of 
an insane per3on without having to 
establish the lien by any p:·ocedure in 
any court. 

North Dakota 
North Dakota reports no special 

legislative or judicial acts or cases 
affecting title, although indicating that 
moratorium provision as to their oper­
ation and effect have to be passed by 
the courts; and the right to deficiency 
judgments doe3 not exist. 

Minnesota 
Minnesota decisions in the near fu­

ture will have to take into consid~ration 
new mortgage, tax and moratorium 
laws. 

New York 
The report of the Law Committee of 

the New York Title Association deals 
almost exclusively with legislation and 
gives nothing to set forth in this report. 
That Association has published its Con­
vention Proceedings and has several ex­
cellent papers which our members 
might read with profit if interested in 
Title Insurance problems. 

Missouri 
From Missouri we are advised that 

two studies have been made that have 
to do with n :cent deci ,ions in that State 
in the light of previous decisions in t::at 
State on the same subjects. We can 
only refer to them here. One is the 
Rule in Bingham's Case, or the prin­
ciple of worthier title, an ancient prin­
ciple which is again b~coming im­
portant. The other has to do with Re­
vival of Junior Mortgages in Missouri. 
These are dealt with in pamphlet3 en­
titled "The Missouri Decisions on the 
Rule in Bingham Case" and "Revival of 
Junior Mortgages in Missouri." An­
other pamphlet dealing with riparian 
properties is entitled "The St. Louis 
Cases on Alger Limitatus." All theJe 
are by McCune Gill and if you are in­
terested in these topics, he will no 
doubt oblige with a copy of any of 
these pamphlets. And he has furnished 
the Committee with a printed list of 
Missouri decisions which is so numer-
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ous that rather than go into detail 
here, we have imposed upon his good 
nature and given you the tip as to 
where you can find the information. 

The following quoted comments from 
his lette1· may well be set out here, 
viz:-

"! think that the most important de­
velopment along the line of real prop­
erty law is the attempt of the courts 
to modernize the ancient real property 
principles, or rather to depart from 
them without giving the proper con­
sideration to the prmciples themselves. 
By this I mean that the Appellate 
Courts seem to decide these cases on 
general grounds of sympathy and de­
sire to do justice and frequently neglect 
to refer to the previous decisions either 
to affirm them or overrule them. 

"This leaves the po oition of lawyers 
and title companies very hazardous in 
that they cannot safely predict what 
courts will do in cases involving the 
well established rules of real property 
law, for the courts seem disposed tu 
depart from such rules in the most un­
expected manner. From the title com­
panies' standpoint, it seems that fre­
quently we must insist upon deeds be­
ing obtained from all parties who might 
be interested, not only according to the 
well recognized rules but also taking· 
into consideration the fact that c0urts 
might not follow these rule3. 

"As you know, I keep up a rather 
comprehensive index of all Missouri de­
cisions and 1 am sending you the sheets 
for 1938 and 1939, believing that you 
may find some decision therein demon­
strating the trend which I am men­
tioning." 

New Jersey 
In New Jersey, we have a compleLe 

new statutory revi3ion passed in 1937 
which embraces all the statute laws of 
the State and while it was prepared by 
a Commission of Revision, it has in 
many instances restated the law in 
changed terms intended to reflect prior 
judicial determinations of the laws thu 1 

revised. It is quite probable that our 
judicial opinions of the next few years 
will determine the effect of these 
changes. That our courts have been 
concerned with protecting its citizens 
from the extreme hazards of depres­
sion years i3 true; but they have also 
indicated in recent decisions that the 
emergency supporting laws of the na­
ture of moratorium is past. 

This report is dry, of course, but we 
feel that it would be unfair to clo 0 e it 
without indicating the sources of the 
information which has permitted of its 
preparation; and to thank all of these 
gentlemen for their kind cooperation. 
They are as follows: 

F. E. Sullivan, Circ'e, Nevada. 
J. C. Creel, Jr., Parsons, Kansas. 
J. W. Ensign, Salt Lake City, Utah. 
M. M. Sweeny, Las Vegas, Nevada. 
Howard T. Tumilty, Oklahoma. 
Ed. Atkinsol'I, Phoenix, Arizona. 
Leo T. Gibbons, Scott City, Kansas. 
A. J. Arnot, Bismarck, South Dakota. 
Ray Trucks, Baldwin, Michigan. 



Verne Hedge, Lincoln, Nebraska. 
A. F. Soucheray, St. Paul, Minnesota. 
We hope we have omitted none of our 

sources of information outside the Com­
mittee membership, which has been set 
forth below: 
Pacific Repo'fter Area-

Walter Home, Executive Secretary 
of t;1e California Land Title Associa­
tion, 411 West 5th StI-eet, Los An­
geles, California. 

Northwestern Reporter Area-
s. E. Gilli~and, President, Engleson 

Abstract Company, Sioux City, Iowa. 

Northeastern Reporter Area--
C. H. Barsch, Vice-Pr-esident, Title 

Guaranty and Trust Company, 333 
Erie Street, Toledo, Ohio. 

Southeas,tern Reporter Area-
Harry M. Paschal, Executive Vice­

President of Atlanta Title and Trust 
Company, Atlanta, Georgia. 

Southern Reporter Area-
J. Claude Coppinger, President, 

Dade Commonwealth Title Company, 
37 N. E. First Street, Miami, Florida. 

Southwestern Reporter Area-
George T. Burgess, Stewart Title 

Company, Dallas, Texas. 

Atlantic Reporter Service-

Edward C. Wyckoff, S.tate Wide 
Tit!e Service, 744 Broad Street, New­
ark, N. J. 

Your Committee.would like in closing 
to suggest that we, as a national group, 
should be militantly concerned with op­
posing the growing tendency of the 
federal and i:::tate governments to give 
a Len upon lands of individuals and cor­
porations without requiring recorded 
notices of the amounts of the lien to be 
first recorded in the proper state or 
county office. An exar.iple is the making 
of contributions of employers under 
Social S-ecurity Acts a lien, while at the 
same time refusing to give those in­
terested in tit'e a statement of the 
amount due, but saying that payments 
due have not been paid. We should work 
toward all such liens taking effect only 
w::en a proper record is made in an 
appropriate public record office showing 
the nature and the amount of the lien. 

Escrows 
MELVIN B. OGDEN 

Assistant Title Officer, Title Insurance 
cind Trust Co., Los Angeles, California 

You have seen two boys make a 
trade. One has a jackknife; the other 
a bag of marbles. Each is magnificently 
sure that the other's possession is more 
desirable than his own. The eagerness 
of each to effect an exchange i3 tem­
pered only by the need for concealing 
any outward enthusiasm which might 
blight the bargain and, further, by the 
necessity for making certain that the 
parting with one object and the acqui­
sition of the other are reasonably con­
current acts. The negotiation is usually 
consummated with safety and dispatch 
by giving with one hand and taking 
with the other. 

So it is that in the bartering of per­
sonal property the processes are rela­
tively without complication. 

In Real Property 

But with real property we immedi­
ately recognize that there are intrica­
cies as ancient as the practice of title 
tramfers which arise because of the 
body of rigid protective rules of law de­
signed to safeguard the ownership and 
use of real property. Thus we have the 
simple case of exchanging money for a 
deed. The buyer cannot be expected to 
part with his money until he knows 
that the seller's title is in satisfactory 
condition; he should in fact have that 
assurance at the exact moment the 
money is paid. The seller cannot risk 
the delivery of a deed to the buyer upon 
any oral condition for the payment of 
the purchase price, for the seller knows 

that as to ·any third party who deals 
with the buyer, the deed is absolute and 
the condition is discharged. Further­
more, there may be liens which the 
seller expects to satisfy from the pro­
C3eds of the sale, or the buyer may need 
to use the property as security for a 
loan with whicn to pay part or all of 
the purchase price; in either of which 
events, we have lien holders who are 
unlikely to part with releases or money, 
a3 the case may be, unless the vesting 
and condition of title is exactly as de­
sired at a precise moment. 

Adjustments 

It is obvious also that in settling the 
accounts between the seller and the 
buyer, there are adjustments to b() 
made-taxes, insurance premiums, and 
others items to be prorated; insurance 
policies to be transferred; rent state­
ments from tenants to be procured and 
approved; the title searched and objec­
ionable flaws in the title removed. It 
is therefore quite apparent that con­
siderable time will elapse between the 
inception and the closing of a real estate 
transfer. And during this period of 
abeyance it is often essential that the 
funds and documents be held by some 
responsible custodian; furthermore, it is 
frequently beneficial to one or both of 
the parties to bind the bargain during 
this time in such way that neither can 
withdraw without the other's consent. 

It is because of these factors that 
there have been devised the various 
systems of closing title transfers. 
These systems vary according to the 
customs and experiences of the land 
dealen in different parts of the country. 
I know that many of you have found 
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that the abstract-opinion method of as­
suring title, comb.ined with perhaps a 
preliminary contract of sale and a. 
simultaneous delivery by the parties of 
the money and documents on a fixed 
closing date, to be entirely adequate 
and suited to the needs of your com­
munity. But here in California we: 
have utilized the escrow as a means of 
providing a stakeholder who delivers. 
the money and documents - in most. 
cases the escrow is a clearing house for 
all adjustments and settlements of 
accounts. 

An Escrow 

If you discuss escrows with some of 
our local escrow and title men, you may, 
he irritated by th.eir Wand assumption 
that escrows originated in California~ 
you may be inclined to pass th.is off as. 
just more California bombast to be: 
clas>ified with perpetual sunshine, etc. 
For you know and I !mow that escrows. 
have been a familiar legal figure for 
more than five hundred years; that the 
year books for the reign of King Remy 
the Fourth in England contain decisions. 
of the courts on escrows. But I hope 
that you will be tolerant, for you will 
find that when we credit California as. 
the birthplace of "escrows," we are 
speaking of escrows as they are used in 
this state for the handling of real 
estate transactions, and our escrows, as. 
you will see, are practical business de­
vices which are unique in many respects. 
and which often differ greatly from the 
true or legal escrow of the common law. 
Permit me to emphasize these distinc­
tions through a brief review of the legal 
definition and elements of an escrow. 

You will reca.11 that the eSCT()W recog­
nized by the law consists of a written 
instrument delivered to a stranger or 
third person a3 an escrow, Le., a scro!I 
or writing, to be held by him until the 
performance of a condition or the hap­
pening of an event and then to be de­
livered over to take effect. Some term 
of legal identification is needed for this. 
written instrument while it is condi­
tionally held; thus, in legal contempla­
tion, when an instrument in the form. 
of a deed is conditionally delivered to a 
depositary, it cannot be said to be a 
deed, for a deed must be an instrument 
which operates immediately to tran fer 
title, hence the term "escrow" is applied 
to this document during the period pre­
ceding the second delivery to the 
grantee. The Civil Code of California. 
codifies the common law concept of an -
escrow when it defines an escrow as 
follows: 

"A grant may be deposited by the· 
grantor with a third person, to be de-· 
livered on performance of a condition, 
and, ort delivery by the depositary, it. 
will take effect. While in the pos­
session of the third person, and sub-· 
ject to condition, it is called an 
escrow." 

This technical definition of "escrow" 
is not an accurate expression of the 
popular meaning of an "escrow" as it is 
commonly used in California nor, no 
doubt, in other regions where business 



escrows are familiar. Thus a condi­
tional delivery o.f an instrument is often 
referred to as a delivery "in escrow." 
And when parties "escrow a deal," or 
"go into escrow," or speak o.f "an 
escrow," they think, not merely of the 
documents deposited as "escrows," but 
also of the relatiomhip that arises out 
o.f the conditional deposit of instru­
ments and funds with the custodian and 
of the functions of the escrow holder in 
making prorations of taxes, interest, 
rents, in preparing instruments, and 
otherwise carrying out the in itructions 
of the parties; or, among other _con­
notations of "an escrow," it may be 
thought of as a device of mechanism 
for effecting a concurrent exchange o.f 
money and instruments. 

Irrevocable 

A further important feature of the 
legal escrow is the fact that it cannot 
be revoked; that is, upon the perform­
ance of the condition of delivery, even 
though it be after the death of the 
grantor, or after he has become men­
tally disabled, the instrument takes 
effect a3 of the time of original de­
livery. In an early California case, the 
court apparently added a new requisite 
to an escrow by holding tl:at an escrow 
muj t be supported by a binding written 
contract; for example, in the case o.f a 
sale, the court said that an actual con­
tract of sale on one side, and of pur­
chase on the other, is e3sential to con­
stitute. the instrument of conveyance an 
escrow; and that in the absence of such 
a contract, the deed which has been de­
posited with a third party may be re­
voked at any time before delivery to the 
grantee. 

The eminent Mr. Tiffany in his stand-
8rd work, "Real Property," r efused to 
recognize this rule that an escrow must 
be supported by a written contract. Mr. 
Tiffany finds difficulty in concealing his 
irritation as he points out that the 
California court cited no authority for 
its position. He then asserts that in 
the judicial history of escrows from the 
earliest cases in the Fifteenth Century 
to the date of the deci3ion in California 
there is not the slightest suggestion in 
any decision or law book as to the 
necessity of an auxiliary contract to 
make a delivery in escrow effective, and 
he concludes with this barbed comment: 
"It is, to say the least, somewhat ex­
traordinary that an integral element in 
the doctrine dating from the commence­
ment of the fifteenth century should 
have remained to be discovered by a 
California court in t he latter half of the 
nineteenth." 

Without disputing the soundness of 
Mr. Tiffany's reasoning, the fact re­
mains that the Californ:a rule has been 
followed in many other jurisdictions 
and that it i s cited as the law in Corpus 
Juris. I might add, however, that even 
in California the requirement of an ex­
traneous contract to support an escrow 
is subject to an exception where the de­
livery of a deed is not to consummate a 
sale, but for the purpose of effecting a 
gift, and where the sole condition of 

delivery is the occurrenca of some fu­
ture event with regard to which 1.he 
grantee has no causative function (i.e., 
death of the grantor), for in ::.uch a 
case, if the delivery of the deed is abso­
lute and the grantor reserves no right 
of recall or revocation, our courts hold 
that title actually passes to the grantee 
immediately, subject to a life es tate in 
.favor of the g rantor . SLrictly speak­
ing, this holding is not an exception to 
lhe general rule; for by giving an im­
mediate operative effect to the deed, 
there is no need to consider it as an 
escrow. 

I am not going to dwall on the origin 
and first use of escrows in California. 
Some of our older title men will recall 
what they believe to be the first escrows 
being handled by title companies in the 
early part of the century. But for all 
I know, any boasts of parenthood may 
be entirely without basis; perhaps 

M.hLVl.N B. OGD.EN 
Los Angeles, California 

Assistant Title 0 fficer, Title Insurance 
& Trust Co. 

e ;crows were or iginally brought here by 
some of our imported native sons. This 
reminds me of a statement by Willard 
E. Givins, Exe~utive Secretary of the 
National Education Association, which 
appeared in the magazine "Nation's 
Business," in June of this year, as 
follow - : 

"When nearly a million people in 
California vote as they did for $30 
every Thursday, we need to re­
examine the public school system in 
Iowa." 

Variations in Handling 
With these preliminary observations, 

let us proceed to a consideration of the 
subject of "escrows," keeping in mind 
that we are using the term in its popu­
lar sense and that, further, we are 
speaking of escrows as they are under­
stood and used in California. This con­
sideration of escrows is rendered some­
what more difficult than is at first ap-
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parent by the fact that there is a diver­
sity of escrow practice and procedure 
i11 several localities in California. The 
uniformity which has been achieved as 
to the form of title policies-to a large 
deg1·ee as to title practices--does not 
ex ist with respect to escrows. Thus we 
1ind an established method of handling 
the escrow business in San Francisco 
and other parts of Northern California, 
and a somewhat different method in Los 
Angeles and generally in Southern Cali­
fornia. A logical division of our discus­
s ion would seem to be a3 follows: First, 
to outline the escrow procedure fol­
lowed in San Francisco and in Los 
Angeles, giving concrete examples of 
simple escrow deals and commenting on 
certain legal and practical aspects of 
these escrows; second, to inquire as to 
the rights and obligations of escrow 
holders and the functions which the 
escrow holder is performing in the clos­
ing of real estate transactions in Cali­
fornia; third, to inquire whether the 
e~crow ha3 been an effective instru­
mentality and what contributions, if 
any, it has made to title closing 
methods. 

Edgar Rice Burroughs wrote of 
Africa without having seen the country, 
but you will remember that his early 
stories featured tigers, an animal un­
known in Africa. I am indebted to Mr. 
Benjamin Henley of San Francisco for 
a most fortunate escape from any em­
barrassing position in which I might 
find myself if I placed tigers in the 
San Francisco escrow system. Mr. 
Henley as many of you will recall, de­
livered a most excellent and compre­
hensive talk on "The Method of Han­
dling the Escrow Business in San Fran­
cisco" to the annual convention of the 
American Title Association in 1925. 
Mr. Henley points out that in San Fran­
cisco it is a recognized practice to make 
the closing of a real estate transaction 
conditional upon the issuance of a 
policy of title insurance; that there is 
no segregation of the title phase of a 
real estate transaction from the escrow 
pha ' e; that the issuance of a policy and 
the handling of an escrow are continu­
ous and indivisible operations furnished 
by title companies only and for a single 
fee; and to specifically illustrate the 
procedure Mr . Henley gives th i s 
example: 

A parcel of land is to be sold for 
$50,000; the purchaser is to pay $25,000 
in cash and execute a first mortgage to 
secure the balance of the purchase 
price. Since the purchaser pays for 
title services under the well-established 
custom in San Francisco, the first step 
in the closing of this sale will mually 
be an application by the purchaser to 
the title company for a search of title. 
This application is a brief printed form 
which sets forth such information as 
the description of the property, the 
name of the owner and purchaser, 
the liability to be assumed in the policy, 
and the name of the broker; no mention, 
however, is made of the details of the 
proposed escrow. The next step of the 
procedure is the issuance of a letter re-



p-ort. The cocrrs.e of the safe from th.iS' 
point, as Mr. Henley states, is some­
what dependent upon the agency out­
side the title company which i> handling 
it; that is., if the deal is being consum­
mated through one of the larger real 
estate offices, that the office frequently 
prepares and deposits the necessary 
conveyance and money and makes the 
adjustments of taxes, intere ;t, rents, 
and simila1· item . More often, how­
ever, the parties to the sale look to the 
title company to prepare all necessary 
documents, to prorate the taxes, inter­
est, and similar items, and to work out 
most of the detail - in the title closing. 

Although a large volume of real 
estate business is carried out in San 
Francisco through formal contracts in 
which the title company is named as 
escrow holder, the title companies in 
San Francisco do not advocate such 
contracts except in involved tran >ac­
tions, nor do they have printed forms 
for such contracts. Unless formal writ­
ten instruments are prepared by the 
parties or their agents, the entire clos­
ing of the deal will be through re­
ceipts; thus as Mr. Henley illu ;trates 
the procedure in our example of a sale, 
the vendor would deposit a deed with 
the title company and the company 
would issue its receipt reading substan­
tially as follows: 

"Application No. 135,251 

San Francisco, California, 

Sept. 8, 1925. 

"Received of vendor deed from v£n­
dor to vendee to be delivered upon re­
ceipt of the sum of $25,000.00 which 
is to be disbursed as hereinbelow set 
forth upon the recordation of deed 
described above and note and mort­
gage for $25,000.00 from vendee to 
vendor creating first lien upon prop­
erty described in above deed." 

To Vendor ............... $23,C92.0'.l 
To Broker for commission. 1,000.00 
Revenue stamps . . . . . . . . . . 50.00 
Pro rata of taxes allowed. . 250.00 
Conveyancing . . . . . . . . . . . . 5.00 
Recording mortgage 3.00 

$25,000.00 

The receipt delivered to the vendee 
for the money and promissory note and 
mortgage called for by the vendor's in­
structiom would be substantially as 
follows: 

"Application No. 135,251 

San Francisco, California, 

Sept. 8, 1925. 

"Received of vendee mortgage from 
vendee to vendor covering property 
described therein and the sum of 
$25,000, which is to be disbursed as 
hereinbelow set forth upon recorda­
tion of deed from vendor to vendee 
transferring property described in 
application numbered as above, sub­
ject to building restrictiom contained 
in deed Jones to Smith recorded in 

192 0. R. 626 an:cf lien of mortgage 
delivered herewith. 
To Vendor . . - . __ . __ . _ .. _ -$.25,000.00." 

Each receipt is accepted and approved 
by the party to whom it is deuvered. 
In accordance with thes.e instructions of 
the parties, the papers are recorded, the 
policy issued, and a clos.ing statement 
furnished each party wh.ch show.:; all of 
the details of adjustments charges and 
disbursements. ' 

It might seem p3rtinent to inquire as 
to the legal eftect of the.:;e receipts. 
Has the deposit of the document; and 
the purchase money resulted in a legal 
escrow which cannot be wit:.drawn by 
the depositor without the consent of the 
other party to the sale? Is there a 
contract for sale and purchase which is 
enforceable in an action for specific per­
formance? Or is the escrow holder 
merely an agent for each of the partie3 
with respect to the documents or money 
deposited by each, so that the depositor 
can revoke the agency and demand the 
return of his property? Mr. Henley 
summarizes the position taken by San 
Francisco escrow holders where one 
party to an escrow attempts to with­
draw his deposit, as follows: 

"If a depositor in an escrow re­
quests the return to him of docu­
ments or money, we carefully investi­
gate the situation to determine 
whether or not the dep:nit was made 
with us pursuant to a contract which 
was not deposited with us. If we find 
that the transaction is evidenced by a 
wl'itten contract between the parties, 
providing for a deposit in esciow, we 
are unwilling to return the document 
without the consent of all parties. 
Furthermore, even though the tran­
saction has not been recorded at the 
time a request for withdrawal i ; 
made, but all of the parties have sub­
stantially complied with the demands 
of the other parties to the escrow, we 
also decline to return a deposit. As a 
matter of fact, it is my observation 
that recently we find more cases 
where we cannot permit withdrawal 
than case3 where we can. Where 
there is any doubt about the clear 
right of the parties to withdraw, we 
insist that the matter be disposed of 
by agreement of the parties, or by 
Court judgment." 

In concluding his address to the con­
vention, Mr. Henley made this final 
observation: 

"The San Francisco escrow practice 
may be conside1·ed -informal, but it 
has been found as the result of years 
of experience th'lt few complication 
arise because of this informality. 
The transaction is ordinarily closed 
or fails within a short time following 
its initiation and a misunderstanding 
between the parties is very infre­
quent. Because the system does not 
require long technical escrow instruc­
tions and escrow agreements, which 
as a rule are abhorrent to a layman 
it has found favor in San Franchc~ 
and has accomplished the end desired 
in a manner which seems to have the 
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entire approval of tlicrse peopiie who 
deal with the title companies." 

With this. somewhat brief, but what I 
trust is a reasonably accurate, picture. 
of the San Francisco e3crow., let us turn 
o.ur attention to the escrow as handled 
in Lo~ Angeles.. Here again, as in San 
Francisco, cme finds a universal accept­
ance of the belief that an ex.change of 
money and instruments affecting real. 
estate should be conditional upon the: 
iss.uance of a policy. But here on.e al .:;o. 
finds variations from the north in the: 
mechanics. of closing real estate tran­
sactions through escrows. 

I b~lieve that perhaps the best way,­
to gam an understanding of the escrow 
method· in Lo Angeles., which methods. 
are followed generally throughout 
Southern California and in some othe1-
!?arts of th.e state, is to outline the step.;;. 
m the closing of a sale of a parcel of 
improved property. We will assume: 
that the sellers of this property are: 
those ubiquitous characten of legal fic-­
tiou, John Doe and Mary Doe, and that. 
the buyers are the well-known parties. 
of the second part, Richard Roe and 
Ruth Roe. Richard and Ruth orally 
agree to purchase the property for 
$15,000, payable as follows: $4,500 in 
cash; the ass.umption .of an existing; 
<leed of trust with an unpaid balance 
of approximately $8,500; and the re­
mainder by a purchase money deed of 
trust. More often than not the broker 
then procure3 the execution by the 
parties of "sales deposit receipt," a 
standard form of real estate document. 
used in taking a deposit and expressing­
the agreement of the parties to pur-· 
chase and sell upon the terms and con­
ditions stated therein. This form of 
agreement is merely a preliminary 
"binder" which, because it is hastily 
drawn. and because it is usually pre­
pared m advance of a title search and! 
without a definite assent as to the exact 
terms of the sale, rarely serve3 to cre­
ate a binding contract of sale. 

In the next phase of our sale we see 
the parties agreeing to go "into ~scrow" 
with some mutually acceptable escrow 
holder. In most transactions which are 
closed in Lo3 Angeles by an escrow, the 
escrow holder will be a bank, probably 
one of the numerous branches located: 
in centers of population throughout the 
country, or it may be one of the indi­
viduals or independent corporations whC> 
act as escrow holders. 

The title companies do, however • 
maintain active escrow departments of 
moderate size for the accommodation of 
those who prefer to deal with a title 
company. For the purposes of our 
escrow example, I am going to assume 
that the parties have agreed upon a 
title company as an escrow holder, that 
they have outlined their proposed sale 
to an escrow clerk, and that he has pre­
pared and the parties have signed what­
ever is customary for closing the dear 
through an escrow. 

Here is what Richard and Ruth. the 
buyers, and John and Mary, the sellers, 
have signed: a paper headed "Escrow 



Inslructions," directed to the title com­
pany, and reading as follows: 

ESCROW INSTRUCTIONS 
(Buyer) 

Los Angeles, California, 
Escrow No. 1,60:J,OOO, 
August 17, 1939 

AB C COMPANY: 
On or before Septembzr 17, 1939, I 

' will hand you the sum of $4,500.00, plus 
funds sufficient to cover my charges and 
expenses herein, together with Lhe pur­
chase money note and deed of trust set 
forth below, all of which you will de­
liver when you obtain for me a deed to 
the vestee named herein, covering the 
property described below, and when you 
can is -;ue your usual form CALIF. 
LAND TITLE ASSN. policy of title in­
surance (for the benetit of owner and 
beneficiaries) with liability not exceed­
ing $15,000.00 on Lot 1 in Block 1 of 
Tract No. 1,000, in the City of and 
County of Los Angeles, State of Cali­
fornia, as per map recorded in Book 1, 
Page 2 of Maps, in the office of the 
County Recorder of said County, show­
ing title vested in RICHARD ROE and 
RUTH ROE, husband and wife, as joint 
tenants. 

SUBJECT ONLY TO: 
(1) ALL taxes for the ~seal. ye_ar 

1939-1940, including any special d1stnct 
levies payment of which is included 
therein and collected therewith; 

(2) Bond No. 101, Series No. 2, is­
sued November 7, 1927, for paving Bev­
erly Boulevard, with unpaid b~lance ~ot 
exceeding $30.00, with no delmquenc1es 
thereon. 

( 3) Covenants, conditions, restric­
tions, and easements of record. (No 
further approval necessary.) 

( 4) Deed of Trust of record, secur­
ing a note for $9,000.00, executed by 
John Doe and Mary Doe, husband and 
wife, in favor of A B C Mortgage Com­
pany, with interest at five and one-half 
per cent per annum, principal and in­
terest payable in installments of $80.00 
per month on the 1st day of each month, 
with the approximate unpaid balance of 
$8,500.00. 

(I have satisfied myself outside of 
escrow as to all further terms and pro­
visiom of both the note and trust deed, 
and no further approval is necessary 
through escrow.) 

(5) Deed of Trust, your form, ex­
ecuted by above vestees, in favor of 
John Doe and Mary Doe, husband and 
wife as joint tenants, securing a note 

' for $1,500.00, with interest from date 
of note at six per cent per annum, prin­
cipal and interest payable in imtall­
ments of $15.00 per month, beginning 
September 15, 1939, and continuing 
until paid. 

Said deed of trust is to recite that it 
is given to secure par~ of the purchase 
price of the property m question. 

I have paid outside of escrow the sum 

of $500.00, applying on the purchase 
price of the property in question. 

Draw purchase money note and deed 
of trust. 

My execution of said purchase money 
note and deed of trust will evidence my 
approval in full of all terms, contents, 
and provisions thereof. 

The undersigned assumes and agrees 
to pay the deed of trust of record, above 
referred to, and the deed conveying 
title is to so recite. 

Endorse interest on purchase money 
note above referred to as paia to date 
of close of escrow. 

Prorate taxes as of date of close of 
escrow, based on second installment of 
taxes for the fiscal year 1938-1939. 

Prorate insurance, as handed you, and 
deliver to first beneficiary at the close 
of escrow, with first and second mort­
gagee's clauses attached. 

WALTER M. DALY 
Portland, Oregon 

Chairman, Committee on Constitution 
and By-Laws 

Prorate rents as of date of close of 
escrow, based upon statement to be 
handed you. 

Adjust interest on the above note for 
$9,000.00 secured by trust deed of rec­
ord, a > of date of close of escrow. 

If the amount of the existing first 
trust deed of record differs from the 
sum of $8,500.00, the purchase money 
second is to be increased or decreaseJ 
to make the necessary adjustment. 

All adjustments on the above deed of 
trust of record are to be based upon a 
statement furnished to the escrow by 
the beneficiary, or someone on its be­
half, without further approval by me. 

Deliver title insurance policy to sec­
ond beneficiary. 

Instruct Recorder to mail deed to me; 
trust deed to beneficiary. 

Start search of title at once. I pay 
your buyer'~ service fee, as charged; 
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drawing trust deed $2.50; recording 
deed $1.00. 

GENERAL PROVISIONS 
"All funds received in thi - escrow 

shall be deposited with other escrow 
funds in a general escrow account of 
A B C Company with the Farmers and 
Merchants National Bank of Los An­
geles. All disbursements shall be made 
by check of A B C Company. 

"Recordation of any instruments de­
livered through this escrow, if neces­
sary or proper in the issuance of the 
policy of title insmance called for, is 
authorized. 

"No examination 01· insurance as to 
the amount or payment of real or per­
sonal property taxes is required unless 
the real property tax is payable on or 
before the date of the policy of title 
insurance. 

"Execute on behalf of the parties 
hereto form assignments of interest in 
any in'surance policies (other than title 
insurance) called for herein and for­
ward them upon close of escrow to the 
ai;-ent with the reque -t, first, that in­
surer consent to such transfer or attach 
loss-payable clause or make such other 
additions or corrections as may have 
been specifically required here.n, and 
second, that the agent thereafter for­
ward such policies to the parties en­
titled to them. 

"Time is of the essence of these in­
structions. If this escrow is not in con­
dition to close by September 17, 1939, 
any party who then shall have fully 
complied with his instructions may, in 
writing, demand the return of his 
money and/ or property; but if none 
have complied, no demand for return 
thereof shall be recognized until five 
days after the escrow holder shall have 
mailed copies of such demand to all 
other parties at their respective ad­
dresses shown in the escrow instruc­
tions. If no such demand is made, close 
this escrow as soon as possible. 

"Any amendment of or supplement 
to any instructions must be in writing." 

(BUYERS): 
Signature. 

RICHARD ROE 
Address ................................... ....................... . 
Telephone ....................... . 

Signature ..... . 
RUTH ROE 

Address ..... .. ....... . 
Telephone .......................................... . 

Los Angeles, California, 
August 17, 1939 

ABC Company: 
I have read and approve the fore­

going instructions. On or before Sep­
tember 17, 1939, I will hand you a deed 
executed by JOHN DOE and MARY 
DOE, husband and wife, to the vestees 
and covering property described on 
page 1 hereof,, which you will deliver 
when you can issue the policy of title 
insurance called for and obtain for the 
account of the parties executing said 



deed, the sum of $4,5G0.00, and the pur­
-chase money second note and deed of 
trust referred to on page 1 hereof. 

I have received outside of escrow the 
sum of $500.00, applying on the pur­
chase price of the property in question. 

Pay at the close of escrow the sum 
of $750.00 to John Smith, License No. 
1111, as commission, and deb:t my ac­
count accordingly. 

Draw Deed. 
The foregoing GENERAL PROVIS­

IONS are hereby incorporated in these 
in structions. 

Pay all incumbrances of record neces­
sary to place title in the condition 
called fol'. I will hand you any funds 
and instruments required for such 
purpose. 

Deliver title insuran~e policy to me. 
Instruct recorder to mail trust deed 

to me; deed to grantee. 
Begin search of title at once. I pay 

for policy fee, as charged, escrow fee 
(see seller's schedule of costs and 
charges following). 

(SELLERS): 

Signature ................................ . 

JOHN DOE 
Address ... ...... . 
Telephone. 

Signature ..... 

MARY DOE 
Address..... ···-······················· 
Telephone ....... ............... ·-··········-················· 

These instructions show quite clearly 
that the buyer is paying his money for 
a deed to the property. The June issue 
of "Florida Title News" reports the 
case of a certain negro who was buying 
property and who was quite positive he 
didn't want a deed. "Judge Brown," he 
said, "I'se buyin' five acre> o' land, and 
I wants you to fix me up a mawgage 
on it." 

"But," replied the lawyer, "if you are 
buying the land, you want a deed, not 
a mortgage." 

"Naw suh, Judge," said the negro. 
"The last time I bought sum land I had 
a deed, but the fellow that had the 
mawgage done took the land 'way from 
me. This time I wants the mawgage." 

In analyzing the legal nature of these 
writings which the parties have signed, 
the first question which may occur to 
you i3 this: Do we have a binding con­
tract for sale and purchase which would 
be specifically enforceable in law? It 
is obvious that there is no mutual writ­
ten contract between the buyer and 
seller providing for the sale and pur­
chase of the land. All that we have are 
instructions given by each party to an 
escrow holder. The sufficiency of such 
instructions as a contract has been pre­
sented in several California cases and 
it has been held that even separately 
executed escrow instructions are to be 
considered together and when they 
match one another as to subject matter, 
terms, and conditions, a contract come1 

into existence between the parties. So 
well established and understood is this 
rule that in the majority of escrows in 
California the only contract between the 
parties is that which arises out of the 
e Jcrow instructions. 

An examination of the instructions in 
our escrow example discloses that they 
coincide on all material p:iints and that 
as a consequence we seem to have a 
valid contract of sale and purchase. 
This result, however, is not achieved in 
all e Jcrows. Suppose, for example, the 
buyer had said, "No, I don't want to 
approve the conditions and easements 
uncil I know what they are"; or, "the 
rerit statement is subject to my ap­
proval." In this event, the instructions 
would have provided that the c:osing of 
the escrow was contingent upon the 
buyer's approval 0£ the conditions and 
easements or of the rent statement, as 
the case might be. Obviously the buyer 
could not under such instructions be 
compelled to perform the contract until 
he had approved the items mentioned, 
and hence our escrow consists of merely 
an offer to sell upon certain terms and 
a qualified acceptance. Since most 
escrows are entered into in advance of 
a title search and before definite info1·­
mation is obtained as to the terms of 
mortgages, leases, taxes, and other 
items, · it is probable that a binding con­
tract of sale and purchase is created at 
the inception of the escrow in only a 
minority of in>tances. However, this 
offer, at least if supported by consider­
ation, is a continuing offer for the pe­
riod of time prescribed for perform­
ance in the instructions, and upon a 
complete acceptance within that time 
limit, an enforceable contract results. 

Questions of Law 

Many interesting questions of law are 
presented in those escrow 3 where one 
party to the escrow attempts to cancel 
his end of the deal before the closing 
date or where a party dies or is de­
clared incompetent; and yet it is sur­
prising how infrequently these ques­
tiom are presented for solution. It 
would seem that in the event of dis­
agreement as to the terms of a deal, the 
parties are usually willing to mutually 
abandon it; and that complications from 
death or incompetency during the 
course of an escrow are an exception. 
The escrow holder's position is governed 
by the exact facts present in the par­
ticular e3crow, and where conflicting 
demands are made upon the escrow 
holder, the claimants may be required 
to interplead in court. 

The Steps 

Returning to our escrow example, 
here briefly are the steps in the pro­
cedure which culminate in the final 
closing: 

1. A search' of title is ordered. 

2. The beneficiary under the deed of 
trust of record is requested to forward 
a statement as to the unpaid balance 
and condition of the indebtednes>. The 
buyer must approve the beneficiary's 
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statement if it does not compfy with the 
buyer's instructions. 

3. Upon completion of the search, 
any matters disclosed thereby which are 
not approved in the escrow instruc .;ions. 
are reported to the seiler for clearance 
01· to the buyer for approval. 

4. The deed and purchase money 
deed of trust are prepared and sent to. 
the seller and buyer, re ,pectively, for 
examination. 

5. If the buyer has not deposited the 
purchase money, he is requested to do. 
so. 

6. When all documents and funds are 
in the hands of the escrow holder and 
the e>crow is in a condition to close, 
the necessary adjustments and prora­
ti ons between the parties are made on 
a settlement sheet, the search of title is. 
"run to date" as of the close of busi­
ness of tr.at day and a >suming no. 
change in title, the deed or other essen­
tial documents are recorded the follow­
ing morning at 8:30. As you know, the 
records of title companies in California 
are complete at the end of each day's 
business, so that it is possible to file 
papers in the Recorder's office the fol­
lowing morning prior to any outside 
filings and with absolute assurance 
that there will be no intervening title 
matters. 

7. Immediately afte1: 8 :30 the es:­
crow holder disburses funds to the 
parties entitled thereto, causes any in­
surance policie3 to be transferred or 
amended, and presents a closing state­
ment and bill to the parties. 

You may he interested in the charges 
which each party in this escrow must 
pay. 

Seller's Costs and Charges 

Title policy .....•....... . ..... $57 .50 
E .:>crow fee .... .. ...•.......... 17.5) 
Revenue stamps . . . . . . . . . . . . . . . 6.5() 
Drawing deed . . . . . . . . . . . . . . . . . 1.5() 
Recording trust deed . . . . . . . . . . . 3.50 
Insurance transfers, each .25 

Buyer's Costs and Charges 
Buyer's service fee ............ . 
Recording deed ........... . ... . 
Drawing second trust deed 

Duties and Obligations 

$86.75 

$7 5() 
1 00 
2.50 

$11.00 

With this brief outline of two typ:cal 
California escrows, we approach the 
second phase of our consideration of 
escrows: What are the duties and obli­
gations of the escrow holder and what 
is the escrow holder's legal status? Is 
an escrow holder a general or a special 
agent? Is the escrow holder a mere 
robot who mechanically accepts, tran­
scribes the instructions given him, and 
carries them out, or does the escrow 
l:older actively inform and advise the 
parties as to their legal rights? Do hi; 
duties constitute an encroachment into 
the field of law? Who bears. the: loss 



of an escrow holdel''s negligence or 
fraud? 

The first of these pertinent and in­
teresting inquiries concerns it3elf with 
the escl'ow holdel''s status as an agent. 
Our courts say that from tne inception 
of an escrow and until the conditions 
have been performed, the escrow holder 
is an agent for both parties, but that 
after performance of the conditions, he 
is an agent or trustee for each of the 
parties with respect to those things 
placed in escrow to which each has be­
come completely entitled. For example, 
if the escrow holder embezzles the pur­
chase money in a sales escrow beforn 
i11e conditions of the escrow have been 
performed, the loss falls on the buyer; 
but if the embezzlement occurs after 
the time when the escrow is in condi­
tion to close, the loss falls on the seller. 

We have said that an escrow holder 
is an agent. We know that under the 
general l'Ule3 of agency, notice given to 
or possessed by an agent within the 
scope of his employment and in connec­
tion with and during his agency is 
notice to the principal. If these rules 
are applicable to an escrow agent, 
would it follow, for instance, that he is 
obligated to divulge to a seller knowl­
edge that the buyer in the escrow for 
the i;,ale of the property is reselling the 
property for a greater price through a 
separate escrow"! This question has 
been answered by our courts in Cali­
fornia; they have held that an escrow 
holder is not a general agent, that his 
obligations to each party in escrow are 
Lmtted in accordance with the instruc­
tions given him, and that in the absence 
of any instruction directing him to dis­
close knowledge of a secret profit, he is 
under no duty to notify the seller-prin­
cipal of the profit. There are, however, 
types of "secret profit" deals which are 
tamted with fraud and which raise ques­
tions of an escrow holder's moral re­
sponsibility. I rather imagine that the 
example I shall give of an agent trying 
to make a secret profit, while it is fa­
miliar to us in California, is not in­
digenous to this state and probably is 
encountered wherever land is bought 
and sold. Here is the example: 

An owner employs an agent to sell 
property for a minimum price of 
$10,000, for which service the agent is 
to be paid a commi3sion on a percent­
age basis. The agent finds a purchaser 
who is willing to pay $15,000. Although 
it is the duty of the agent to secure for 

'the owner the best possible bargain he 
can, and although the agent is pre­
cluded from making a secret profit, let 

, us as ;ume that he arranges to defraud 
his principal by having his "dummy" 
purchase the property from the prin­
cipal for $10,000 under one set of 
escrow instructions and by having the 
dummy resell the property for $15,000 
under separate escrow instructions to 
the real purcha er, both escrows being 
closed concurrently so that the real pur­
chaser's money can be used to pay the 
seller. In addition to making a secret 
profit of $5,000, the agent calls for the 
usual commission from the seller. 

No legal duty is cast upon the escrow 
holder to inform the seller that his 
bl'oker agent is making a secret profit; 
however, it has been the accepted prac­
tice of responsible escrow holde1·s in 
California to refuse to handle any 
escrow in which it is either apparent or 
po3sible that an agent is defrauding his 
principal in the manner stated. '·Mid­
dle man escrows," so called, are usually 
accepted only where the facts of the l'e­
sale al'e disclosed to and approved by 
the original seller or where the middle­
man is not an agent for the seller or 
buyer and has an option or contract to 
purchase from the seller for a fixed 
price. Another possible exception might 
occur where the middleman has an au­
torization from the owner to sell prop­
el'ty for a fixed price net to him with 
the understanding that the agent sell­
ing the same shall be entitled to any 
excess over the net price as a commis­
sion. 

I have said that an escrow man is a 
"l'obot." Webster says that a robot is a 
"mechanically operated automaton"; 
one "devoid of sensibility." To classify 
an escrow man as a robot is neither 
flattering nor accurate, but the term 
does have this significance in its appli­
cation to him: that the escrow man is 
mechanically operated in that he is ac­
tuated by outsides impulses, which im­
pulses are the instructions given to him 
by the parties in the escrow. He can­
not act beyond these instruction>; he 
cannot do less than he is directed to do. 
He cannot act as a counselor who ad­
vises either party that a better bargain 
could be made in this or that way; he 
cannot decide that the closing of the 
escrow would be facilitated by dis~ 
regarding or modifying the instructions 
given to him. 

Its Drafting 

Theoretically, the drafting of an 
escrow is accomplished in this way: the 
parties appear before the escrow man, 
outline the terms and conditions of their 
proposed transaction, state what each is 
to give and receive, specify the adjust­
ments and disbursements which the 
escrow holder i-; to make, and the 
escrow man then writes the instructions 
precisely as they have been given to 
him. Actually, this is not what hap­
pens. You can readily visualize, from 
your own experiences in discussing 
title and escrow matters with the aver­
age layman who enters into land deals 
but a few times during his life, just 
what strange and wonderful writings 
would arise out of a literal transcrip­
tion of the verbal directions of the 
parties. I recall the case of one worthy 
lady in an escrow who, when asked 
about the taxes, asserted that "natur­
ally she wanted them probated." I can 
also remember the instance of a certain 
party in escrow who doubtless thought 
of an escrow as a sort of slot machine 
into which one put his money and re­
ceived the title, for when this party was 
informed by the escrow man that "it 
will take a few days to bring the title 
down," he remarked: "Well, where is 
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this title; I'll bring it down here my­
self." 

Intent of Parties 

Accordingly, in reality we see the 
escrow man questioning the parties to 
ascertain their intentions and then ex­
pressing these intentions in appropriate 
and understandable language m the in­
structions which they are to read and 
sign. While the escrow man would not 
be justified in introducing new and un­
considered angles in the proposed deal, 
he can, and should, make inquiry as to 
the disposition of those items custom­
arily adjusted in real estate transac­
tions, such as taxes, interest, transfer 
of insurance policies, and the like. In 
addition, the escrow man is entitled to 
answel' those questions which are di­
l'ectly asked by the parties if in doing 
so, he is not giving purely leg-al advice. 
To illustrate the point I have in mind, 
the escrow man could ask whether taxes 
are to be adjusted and he could explain 
the method of proration, but he could 
not with propriety warn the buyer that 
the taxes include certain special levies 
which might be a detriment to the value 
of the property; he could ask whether a 
sale is to be made subject to a mort­
gage of record and whether a mort­
gagee's offset statement is required, but 
he could not suggest that the seller 
would profit if the buyer assumes and 
agrees to pay the encumbrance; he is 
entitled to inquire what form of policy 
is to be issued and upon request to sum­
marize the scope and coverage of the 
various kinds of policies, but he cannot 
recommend that the buyer call for a 
survey and demand a full coverage 
policy; and while he can properly ques­
tion the buyer as to the tenure in which 
title is to be acquired, he cannot, for 
example, point out that in a joint ten­
ancy there may be certain advantages 
over a tenancy in common or a holding 
as community property and suggest 
that the title should therefore be taken 
in joint tenancy. 

The Bar 

I observed that when I spoke of the 
unlawful practice of law, traces of 
varying emotions appeared upon the 
faces of many of you at the mere men­
tion of this delicate and vital problem. 
Most certainly, you may have thought, 
if the drafting of escrow instructions 
can result in a legal contract, then an 
escrow holder is performing the func­
tions of an attorney; furthermore, how 
about the preparation of deeds and 
other legal instruments? 

The State Bar of California is, I am 
sure, no Jess jealous of the sacred rights 
of those who are authorized to practice 
law than the bar associations of other 
states; unlawful encroachments by lay­
men and corporations upon the field of 
law are actively resisted. And in Cali­
fornia, as in other states, the vigilance 
of the attorneys has been intensified by 
the economic necessity to provide a 
livelihood for the members of the pres­
ently overcrowded and rapidly increas­
ing Bar. No panacea for the alleviation 
of this condition has appeared. Appar-



<'nEly we lack foe ingenuity of those 
g·entlemen in Florida who introduced 
the bill refened yesterday in this con­
vention to exterminate lawyer.; agricul­
turally through the seasonal plow.ng 
L1n<ler of eve1·y third lawyer. 

Any doubts. as to the legitimate func­
tions of escrow holders in California 
app L?ar to have been resolved by a 
treaty with the State Bar Association 

·hich defines the limitatioru on dulie.> 
of an escrow holder. The treaty pro­
vides that an e .crow agent is. entitled 
lo prepare the escrow instructions., de­
fining the rights, duties, and obligations 
of the escrow agent; it shall not draft 
any formal agreement between the 
parties other than e crow instructions 
101· the purchase, sale or transfer of 
real estate; that it shall nJt prepare 
escrow instruments ex~ept where the 
work consists of tilling in blanks in 
such printed instruments as are gen­
erally and commonly u ;ed in real estate 
tl'ansactions; and that the es.crow 
holder shall not give legal advice con­
cerning the respective rights and obli­
g·ations of the parties, but shall advise 
them to consult an attorney. 

Efficacy 

I believe, gentlemen, that with this 
outline of the methods of handling 
escrows in California, we are now in a 
po3ition to ask these questions: What 
contributions, if any, has this escrow 
system made to the business of closing 
1·eal estate transfers in this state. Can 
we say that the escrow has fulfilled the 
need for a safe, quick, and economic 
mechanism which will effectuate an ex­
change of money and instruments? 
What are the merits of the escrow; 
what are its demerits? 

Perhaps the first possible defect 
which may occur to you arises out of 
the fact that the escrow holder cannot 
actively advi ;e eithe1· parLy in the 
escrow as to his legal rights a id liabili­
ties. The layman is apt to have the im­
pression that the combination of title 
in.;urance and an escrow assures him of 
absolute protection. It must be con­
ceded that thi > -assumpt:on may be un­
sound in many cases. Neither a policy 
of title insurance nor an escrow is a 
.fool-proof devise which guarantees the 
land dealer against loss from all pos­
sible sources. Title hazards whic'.1 
spring· from possessory rights, water 
ri o·hts deficiencies in boundaries, and 
othe1· 'matters not covered by standard 
form policies, cannot be avoided unless 
the land dealer has sufficient title 
knowledge to either take protective 
measures 01· to re1uire a full coverage 
policy, or unless he is properly coun­
seled as to the safeguards he should 
adopt. And similarly, the value of an 
escrow is somewhat dependent upon the 
experience and intelligence of the per­
son utilizing it. An escrow is not in­
Lended to obviate the necessity for in­
dependent legal advice. 

It cannot be said, however, that this 
alleged defect in our title closing pro­
cedure is in any sense attributable to 
the escrow. The failure of people to 

guard tne1r mterests: through legal 
counsel is a human weaknes > that is not 
confined to real estate affairs and which. 
would exist regardless of the nature of 
the agencie& created to close title trans­
f.ers. If it be argued that in every real 
estate deal, all functions in clo ~ing: 
should be performed by attorneys, one 
is faced with the simple and undeniahle 
fact that at least in California no 
agency other t'.':an the escrow has been 
ahle to meet the deman:ls of our real 
estate husiness. Nor i .; there any de­
sire on the part of the local attorneys 
to assume the detailed and often bur­
densome duties of the escrow holder. 
Generally peaking, when an attorney 
i representing a party to an e>crow, as. 
attorneys frequently do, he is quite 
satisfied to have the escrow holder 
handle the funds and documents, draw 
the instructions, make prorations, and 
µerform the customary dutie 1_ The 
escrow may be thought of as a tool 
whi h the attorney may use in ciosing 
a deal for his client. 

On the credit side of th e ledger, I 
think we may list these apparent, 
achievements of the escrow: 

Safety 

First. It assures each party in the 
escrow that his money or his documents 
will not be delivered until there has 
been secured for him exactly what his 
instructons call for, e. g., if he is a 
purchaser, his m:mey will not be paid 
until a deed to him has been recorded 
and until a policy ca'1 be issued vesting 
title in accordance with his instructions. 
Briefly, the escrow as it operates in 
California effects a concurrent delivery 
dependent upon the issuance of a policy. 

Second. The person who follows the 
practice of selecting a responsible cor­
porate escrow holder know 1 that his 
money or funds are safe and that he 
will be compensated for any neglig~nce, 
fraud, 01· derelictions on the part of 
those who handle his escrow. 

Time 

Thfrcl. The escrow creates a period 
of abeyance during which the title may 
be searched, flaws in the title removed, 
essential information as to taxes, rents, 
and other items secured, and the nu­
merous other details of closing a real 
estate transfer performed. Still fur­
ther, this period of abeyance enables a 
p erson to enter into negotiations with 
re .pect to the money or property he is 
acquiring through the escrow and to 
rave these negotiations completed co­
incident with and contingent upon the 
closing of the original escrow; for ex­
ample, escrows are not uncommon in 
which a man will agree to purchase, 
say, twenty-five parcels of property, 
some improved and some unimproved, 
some located in one county and ome 
perhaps in other countie 1 or even 
states. While the sale is in escrow, the 
buyer can contract for the sale or ex­
change of one or more of the prop­
erties; he can arrange to borrow money 
upon the security of all or any of the 
prop.erties; in fact, there may be any 

( 24 J 

n1JJ11b.er of sales, resales, exchanges, 
financings, refinancings, and other deat 
involving the buyer and those with 
whom he negotiate&. All of these 
transactions may he handled in the 
original or in separate escrows, and all 
o.f the e&crows may be made contingent 
up.on a concurrent closing with the first 
sale_ 

Freedom from Details 

F01crth. The escrow relieves the per­
son who uses it of all burdensome book­
keeping details and offers an expert 
wi10 is familiar with the prorations and 
adjustments customary in real estate 
deal&; in addition, the escrow holdet· 
assist& in procuring the releases, de­
mands, and clearances necessary to. 
close the deal. 

Binding the Parties 

Fiftli. The escrow provides. the ma­
chinery for tho&e who desire to bind 
the other party to the bargain;. in othec 
words, if one who enter~ into an escrow 
desires to c1·eate a binding contract to 
perform from which the other part. 
cannot withdraw, he can do so by mak­
ing certa.i.n that the escrow instructions 
match in all material respects. 

Flexible 

Sixth. One of the most meritorious 
features of the escrow is its flexibility_ 
The escrow is. adapted for almo~t any 
kind of conditional delivery; it has in 
fact been used in a great variety of 
real estate transactions other than 
those familiar instances of sales, loans. 
and exchanges. I would like to relate. 
a few of the unusual ca >es where the 
benefits of an escrow have been evident_ 

Several years ago the Federal Gov­
ernment made Los Angeles the proposi­
tion that it would build a new Post 
Office upon any central downtown loca-· 
tion which the City would donate. The 
usual condemnation proceedings provedl 
not to be popular, and it was decided 
that the site would be purcha&ed out­
right by those surrounding property 
ownen who would benefit by the loca­
tion. 

The purchase was affected through 
what was designated as "The Citizens: 
Committee." A plan for voluntary 
assessment of the surrounding properly 
owners was formulated on the basis of 
the benefits to be derived, and each 
property owner was assessed his pro­
rata share of the cost of the site. The 
Committee could not, however, accept 
the subscriptions or promises of the • 
property owners, b~cau >e the sellers of 
the site demanded cash. On the other 
hand, t'ie individual property owner did 
T!Ot want to put up his portion of the 
assessment unless the Committee was 
successful in obtaining all neces~ary 
funds. 

The attorneys for the parties felt 
that an escrow would solve the prob­
lem. The sellers of the proposed post 
office site were induced to place their 
deeds in e>crow, accompanied by their 
respective demands for cash, and were 
further persuaded to permit the deeds 
to remain in escrow for a length of 



time calculated to be sufficient to allow 
the Citizens Committee to collect the 
individual assessments from the sur-
1·otmding propel'ty owner3. These prop­
erty owners were, in turn, each pre­
vailed upon to deposit their individual 
assessments in escrow for use only 
when the entire site could be purchased. 

The Government was satisfied with 
this arrangement and the tran oaction, 
which otherwise might have fallen 
down, succeeded. 

Anothel' interesting example of the 
use of an escrow was in connection with 
the dissolution of a corporation. Each 
of the stockholders had entered into the 
usual agreement for the surrender of 
their stock in exchange for certain 
as ,ets of the corporation, but they also 
wanted to be posit;ve that all of the 
debts of the co rp:iration had been 
satisfied. 

On the other hand, the attorneys for 
the corporation did not desire to make 
distribution of any of the assets of the 
corporation until all of the outstanding 
capital stock had been impounded. 
Again it was thought by the attorneys 
for the corporation, a 3 well as the attor­
neys representing various groups of 
the stockholders, that the problem 
could be solved by the use of an escrow. 

The corporation deposited deeds and 
other transfers of assets to stock­
holder in escrow; the stockholders de­
posited their stock in escrow. The con­
dition of delivery was the final dissolu­
tion of the corporation in accordance 
with the law. Incidentally, it was in­
teresting to note the various assets 
which many of the stockholders asked 
for in exchange for their stock. Some 
called for so many tons of steel; some 
for cash; one for some property located 
in the Hawaiian Islands, while another 
called for delivery of a ship. 

Regardless of the varying types and 
locations of the properties demanded, 
it must be borne in mind that the 
escrow had to effectuate a simultaneous 
tran >fer of title to the properties, real 
or personal. The use of telegrams and 
telephones made this operation com­
paratively easy. All parties wel'e pro­
tected, transfer of the assets to the 
property were made to the individual 
stockholders at the appointed hour, and 
the stock cancelled and delivered to the 
corporation. Those stockholders who 

• were acquiring insurable interests in 
real property received policies of title 
insurance, so that they had tang-ible 

assurance as to the regularity of the 
dissolution vroceedings. 

Example 
Another escrow which involved a con­

current exchange between many per­
sons arose in connection with the re­
organization of a building and loan 
association. It was thought by the 
attorneys for the building and loan 
commissioner that the best method of 
carrying out the order of the court 
authorizing the thousands of investors 
of the old association to exchange their 
investment certificateJ for new invest­
ment certificates in the newly organized 
building and loan a ssociation, or for 
cash, would be by the use of an escrow. 
In this instance a majority of the in­
vestors were induced to take an invest­
ment certificate in the new association, 
but for those who did not so agree, it 
was necessary that the new associa­
tion borrow money on the assets which 
were turned over to it by the old asso­
ciation. 

The various classes of inve · tors de­
posited in the escrow their certificates, 
accompanied by their demand for the 
new Certificate or for cash. The deeds 
of conveyance were deposited by the 
old association; the trust indentures 
securing the new loan i were deposited 
by the new association; and the money 
to cover the demands of the investors 
demanding cash wa deposited by the 
lenders. 

When these arrangements had been 
completed, at a designated hour, title 
to the asset ; of the old assoc iation 
passed to the new a sociation; simul­
taneously the trust indentures of the 
new association were recorded and de­
livered to the lenders, the proceeds of 
the loan disbursed to all of the in­
vestors demanding cash, and the new 
certificates distributed to the investors 
who had agreed to take them. 

The interesting point in this transac­
tion was the fact that not only thou­
sands of dollars were involved, but that 
hundred> of individual escrow instruc­
tions, each complete in themselves, 
were on file. 

Bond Issues 
Perhaps the g-reatest test of the flex­

ibility and utility of an escrow occurs 
in those transactions which involve the 
foreclosing of a bond issue where a 
portion of the money to be used for the 
bidding at the sale is to be raised by a 
loan upon the property being foreclosed. 
In an escrow of this nature, the person 
who anticipates that he will he the sue-

cessful bidder at the sale negotiates a 
loan upon the property which he ex­
pects to acquire. The lender deposits 
the loan funds in the escrow with in­
structions that they are to be used when 
a policy can be issued insuring that he 
has a first deed of trust. The trustee's 
sale is set for 11 :00 a. m. The consum­
mation of this escrow requires that at 
some definite moment after the bidding 
is opened, the following conditions ex­
ist: the highest bid is that made by our 
prospective new owner, his bid has been 
accepted and he is entitled to the 
trustee's deed; the title to the property 
bid in is free and clear except the trust 
indenture under which foreclosure is 
being had, and a release of this in­
denture is made available by the 
trustee; the deed of trust in favor of 
the new lender can be recorded as a 
first lien, and a cashier's check for the 
proceeds of the loan is made available 
for use by the bidder at the sale; and 
the title company must be in a position 
to insure title in said bidder at the sale 
and to insure that the new deed of trust 
is a first lien. To complete this escrow, 
it was necessary to station men in the 
County Recorder's office and in the 
offices of the clerks of the Superior, 
Municipal, and Federal Offices; it wa 1 
further necessary to bring the title 
down to the moment of bidding, to 
establish telephone communications to 
all parties in order to verify the fact 
that there was no change of title at the 
time of the acceptance of the bid, and 
to record the documents required to 
vest title in the condition called for. 

This concludes what, as I look back, 
seems to me to be a somewhat in­
adequate survey of the escrow. It is 
difficult to portray through words, 
spoken or written, the things we do­
our experience, our daily work. Herc 
in California we feel that the escrow is 
an integral part of our method of 
transacting the real estate business; the 
escrow is almost as familiar and neces­
sary to us as the title policy. We feel 
that the escrow is an institution, cre­
ated and fostered by necessity, and de­
veloped to meet the expanding needs of 
real estate investors. I hope that you 
will understand that · in speaking of 
e ' crows I am neither contending that 
they are the answer to our wish for a 
perfect title closing device, nor am I 
criticizing the methods practiced else­
where. What I have said about escrows 
may be considered merely as one con­
tribution to that exchange of ideas 
which promotes growth and improve­
ment. 

Report of Committee on Advertising and Publicity 

During the past year your committee 
on advertising and public relations and 
your national secretary received more 
requests for advertising and other pro­
motional material than ever before. 

This increase, we believe, is not be-

WILLIAM HARVEY, Chairman 
Advertising Manager, Title Insurance 
and Trust Co., Los Angeles, California 

cause our members feel that such ma­
terial is available-but because more 
and more we recognize the necessity of 
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a sound merchandising program for our 
industry. 

Much of the material requested we 
were able to supply-or we were able 
to offer constructive suggestions. Many 
of our members we were unable to 



assist--not because our committee or 
Association lacked the personnel cap­
able of working out a &olution to each 
!'articular problem, but becau"e we, like 
many other big indui:;tries, have over­
looked the importance of the job of 
selling ourselves and our product to our 
customers and consequently have not 
been sufficiently organized in this field 
to render the service to our members 
which they need and which they should 
have. 

We realize that such phrases as 
"merchandising," "sales strategy" and 
"point of sale" are terms which we 
have heard, but the meaning of which 
is still vague to many of us. Actually 
they are very simple descriptions of the 
every day conduct that each and every 
one of us use in the course of our daily 
business. 

The Advertising Display 
Elsewhere on this floor we have a 

i·ather comprehensive display of adver­
tising materials which have been pre­
pared and released by our members 
during the past year and this exhibit 
is a splendid example of the progress 
and thought given to our advertising 
problem by many of our members. 
This advertising, for the most part, was 
pl'epared without the aid of advertising 
counsel--Oefinitely proving that we are 
aware of the importance of "selling" 
and the telling of our business to our 
customers and to the public in general. 

Our work thi3 year, however, did not 
stop with the printed word. We have 
long realized that our message can be 
csrried by word of mouth to club meet­
ings, to association meetings and into 

0
e home itself. In this phase of our 

ublic relations program we have also 
dvanced. In fact, we now have avail­
ble for members a series of talk; 
hich telt about our business in an in-

te.resting and convincing way-talks 
designed and written to "sell" our hui:;i­
ness to every customer and every pro&­
pective buyer of an ab3tract or policy 
of title insurance. Copies of these 
speeches will be available at the adver­
tising clinics which will he held to­
morrow. 

Imp-0rtance of Advert"sing 
Our committee has found that our 

members for the most part are aware 
of the importance of our advertising 
::.nd public relations problems - and 
realize that concentrated effort and ex­
pert guidance are necessary for the 
continued existence of our industry­
just as other businesses who deal in in-

WILLIAM W. HARVEY 
Los Angeles, California 

Advertising Manager, Title Insurance 
& Trust Company 

tangibles have discovered, our commit­
tee believes that your national associa­
tion can point the way to a sound and 
sen&ible advertising and public rela­
tiom program which will present the 
real facts of our business to our c1111-

tomers, actual or potential 
We believe that fundamentally on,. 

husine&S the nation over is the same. 
True, our practices vary to meet locn 1 
conditions and requirements, but ac­
tually we sell the same product and the 
same service. We recognize that the 
selling of these products becomes more 
important every day to us as indi­
viduals and to us as a group. 

Why cannot our Association with the 
support of our members and with the 
aid of the counsel which we have avail­
able within our own membership DO 
something about this problem confront­
ing ua and which, because of the very 
nature of our business, is necessary to 
carry on more energetically and en­
thusiastically than ever before. 

Your committee endorses and strong­
ly recommends the serious considera­
tion of the appointment and authoriza­
tion of your committee on advertising 
and public relations to make an ex­
haustive study of our present problem, 
and to determine a program which can 
be beneficial to our entire membership. 
To carry out this plan your committee 
on advertising and public relation:; 
needs your wholehearted support. I 
solicit that support at this time. 

I should like to call your attention to 
our advertising clinics which will he 
held tomorrow morning. At that time 
we shall discuss informally some of the 
troubles which now face us-and per­
haps from that round table discussion 
we shall discover a new path-an easier 
path for our advertising committee to 
follow next year. 

Report of Committee on Membership 
and Organization 

The honor of being selected by your 
President as Chairman of the Mem­
bership Committee so completely daz­
zled me that I said "Ye>" before I 
realized that this was one of those ''I 
do not choose to run" committees and 
that the available prospects were more 
cagey than I. I further forg·ot that it 
would require my arising before you 
in contravention of my firm belief that 
it is better to keep your mouth shut 
and let people think you are crazy 
than to open it and remove all doubt. 
But you all know Porter Bruck by now. 
He could sell anything. You fell for 
it at Oklahoma and that's my como­
lation for being before you now. And 
it will have to be yours too. 

Our Purpose 
To start with, I read Article II of 

the ass.ociartion constitution entitled 

BRIANT WELLS, Chairman 
S rcretary, Title Guarantee & Trust 

Cvm1:xmy, Los Angeles, California 

"Object." You ail know what that is 
so I'll read it to you. 

"The purpose of this association 
shall 'be to promote the acquaint­
ance, mutual advantages and gen­
e:·al w~lfare of its memben by the 
interchange of ideas, and by pro­
tective, remedial or other measures 
to advance the common interests of 
its members and the general public 
in harmony with their respective 
rights, interests and duties." 

There's the answer to the fir ;t ques­
tion asked, "Wrat is the object of be­
coming a member of the A.T.A. ?" I 
would lift the meat of the cocoanut 
from article II "To advance the com-
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mon interest of its members and the 
general public," and make that the 
words for the theme song for the cam­
paign. It would be sung to the lyric 
of the "Last Round-Up". How could a 
sufferer engaged in the title business' 
for the nominal due3 involved, resist 
belonging to a fraternal brotherhood 
that offered him in return so much? 
So I started writing letters, (letters 
beautifuily worded) telling of the ad­
vantages of belonging to the Associa­
tion. Names of eligible members were 
supplied by State Association Presi­
dents and the results of my corres­
pondence were far beyond all expec­
tations. Even in the states where no 
association existed, I obtained names 
from county recorders and kept Jim 
Sheridan's office busy checking their 
applications for membership. Truly, 



this was the last round-up for mem­
bership in the A.T.A. And then the 
alarm clock went off and I awakened. 

I Soliloquized 

Going to work that morning, I said 
to myself, "Wells you're a local boy. 
You may know Indians in a democracy 
like California, but what kind of a 
sales talk gets over in Maine or Ver­
mont, or take the Middle West, you've 
never shucked corn or chewed tobac­
co. They will all be suspicious of you 
anyway, you being a title man in Cal-

. ifornia." I was convinced by now that 
I should resign from the Membership 
Committee when suddenly I had a 
thought. "Don't frighten it," said a 
small voice, "It's in a strange place." 
"That's good advice," I whispered, 
"Go on." "Well," said the voice, "You 
have in your vicinity a community 
where you can talk to ex-citizens of 
every state in the union. Think up a 
plan and take it to the city park in 
Long Beach." But I protested, "That 
i > not a cross section, those are ex­
citizens and not typical ones, else, 
why would they leave happy homes and 
come to Southern California?" This 
manuscript has been altered, that was 
written "California." "Well then," 
said the voice, "Why don't you con­
sult the Association Membership dir­
ectly. This is no one committee job. 
It's a job for everyone to take part 
in; to be working on constantly. Can­
not the common interest of members 
be best advanced by broadening · the 
scope of the membership and would 
not a broad membership better serve 
the public in general? Do you know 
that you have 2163 members operating 
in 1327 counties in the United States 
and that there are 3058 counties in 
all, 1731 counties where the general 
public cannot do business with a mem­
ber of the association. Less than half 
the counties in the United States rep­
resented in the A.T.A. and you call 
yourself a National Association? Don't 
waste time trying to get new mem­
bers to compete with your present 
members. Go into new territory. Offer 
them the pre~tige that goes with mem­
bership." "Wait a minute," I said. 
"Prestige is what the public thinks of 
you. How are you going to get that 
across to the public?" "Doesn't the 
public know whether or not they are 
dealing with a member of the A.T.A. ?" 
"No," I said, "I don't think so; at 

least our company has never publicized 
its membership." 

Tell the World 

The small voice fairly howled at me, 
"Good Lo1·d man, no wonder you can't 
sell memberships. Among yourselves 
you know what it means to belong to 
the A.T.A. But your customers ap­
parently don't. Why should they seek 
you out from any other company? 
Doesn't a member of a national realty 
board appeal to the public a having 
better standing in the community than 
a fly-by-night real estate operator? 
Yours is a national association-32 
yean old-one year older than the 
NRA. Do you mean to tell me your 
customer don't value your member­
ship? Tell them about it. Put it on the 
front door-both doors if they are the 

BRIANT H. WELLS, JR. 
Los Angeles, California 

Secretary, Title Guarantee and 
Trust Co. 

swinging type-and make it stand out 
so every customer has to pass it every 
time he comes in your office. I don't 
see how you can expect to sell the ad­
vantages of the A. T.A. in counties 
where there are no members if you 
have created no demand for associa­
tion membership in the eyes of the 
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public. Rush to the typewriter while 
these thoughts are fresh in that feeble 
mind of yours and one more thing­
set down a program and ask your 
2163 members to work on it during the 
year. 2163 members thinking about 
this association and talking about it 
to their customers will bring results. 
Make your membership lift you into a 
preferred posjtion in your community 
and the demand for membership out 
of your community will follow." 

The voice died out, leaving me alone 
and worried, but one admonition kept 
ringing in my ears. "This is no one 
committee job. It's a job for everyone 
to take part in." For your own inter­
ests, gentlemen, and for the interest of 
the public with which you deal, no 
others. 

I submit to you therefore-for each 
of you: 

1. To make your membership cam­
paign a part of your every day affairs, 
in the manner you conduct your busi­
ness and your attitude towards your 
customers and your fellow member 
competitors. 

2. To create a public state of mind 
with regard to members of the asso­
ciation in your own community. 

3. To broaden the scope of your 
association by endeavoring to increase 
the active membership in territory not 
now represented. 

4. To endeavor to accomplish the 
above 

(a) By each of you volunteering to 
your state or regional associa­
tion to be responsible for ob­
taining one new member in 
some county close by, not now 
represented. 

(b) By every member using the 
slogan "Member A.T.A." when­
ever and wherever possible in 
all advertising copy. 

( c) By adopting a colorful emblem 
designed to catch the public 
eye and inform your customer 
and prospective customer of 
your membership in a national 
association; the emblem fur­
ther, to provide an immediate 
tangible item of benefit in the 
solicitation of new members. 

Make this emblem significant in 
your community and in time you will 
be turning down applications instead 
of soliciting them. 



Registration, San Francisco Convention, 1939 

Arizona 

E ger, Mr., Mrs. Emil C . . Title Ins. & Trus t Co. of Yuma Yuma 
F eathers tone, Alfred ... Guaranty Abst. & Title Co.... Murfreesboro 
O'Dowd , Mr. , Mrs . J . J . . Tucs on Title Insuran ce Co ..... Tucson 
SLewart, Dugald . . . . Surety . Title & Tru s t Co. . . . . F lorence 
Taylor, Mr., Mrs. L . J ... Phoenix Title & Tru st Co. . ... Phoenix 
Van Ness, Mr., Mrs . C. E.Arizona Title Guar. & Trus t Co. Phoenix 

California 

AnJ e1·son, He nry ...... Stani s laus Co unty Title Co ..... Modes to 
Andersv n, H . R. . .. .. . . Security Title Ins. & Guar. Co . . El Centro 
Haker, M1·. , Mrs. J. H ... Security Titl e Ins. & Guar. Co .. Fresno 
llancro f"L. J a mes E . . ... Capital City Title Co . ........ . . Sacramento 
llarnard , Mr., Mrs. L. D. Security Title Ins. & Guar. Co. Santa Barbara 
llarnes, Henry D. . .... Union Title Ins. & Trus t Co . .. San Diego 
Harre ll , Mr. , Mrs . E . C. Colusa County Title Co ........ Colusa. 
B 1aue rt, 0 . F . . ....... Oakland Title Ins . & Gty. Co ... Oakland 
~lodgetL, .Mr., Mrs. C. R. California Pacifi c Title Co. at 

S~nta Cru z ................ Santa Cruz 
Hoardman, R. W . . ..... Stanis laus Abs t. & E s crow Co. Modesto 
.Uomer, S. E . . ... . . . .. Salinas Title Guar. Comp1ny .. Sa linas 
Hrand, Carl ............ Realty Tax and Service Co ..... Los Angeles 
Bru c k, Mr., Mrs. Porter 

& daughter, Barbara .. Title Insurance & Trust Co. . . Los Ange les 
Burke, Ray . . . ....... Northern Countie1:1 Title Ins . Co. San Francisco 
Cairns , Gordon B. Na pa County Title Co ..... . ... Napa 
Callis ter, E . J . Sec urity-Firs t National Bank .. Los Angeles 
Chapman, Glen W. Security Title Ins. & Guar. Co . Riverside 
Chapman, A. W .. . . .... Oakland Title Ins. & Gty. Co . .. Oakland 
Clark, P. W . . . . Title lns urance & Trus t Co .... Los Angeles 
Colcough , I. N . . . . . Oro ville Title Co. . . Oroville 
Conno1·, Mr., Mrs. T . . . . . . . . . . . . . . . . . . . . . . . . Los Angeles 
Coop" r· Mr., Mrs. C. K. 

& Son & Daug hter .... Pioneer Title Ins. & Trust Co. . San Bernardino 
Correll, W. I. .... Shas t a County Title Company .. Redding 
Cross, Judge ... National Title fo s. Co. Los Angeles 
Davis, Mr., Mrs. M. J . 

& Son, Melvin . Baker s field Abs t. Co. . ..... . . Bakersfield 
Davis , Neill California Federal Savings-

Building Loan ............. Los Angeles 
Dea.rborri, Mr., Mrs . E . L. Solan<> County Title Company .. Fairfield 
DeLis le, 1'"'rank J.i.,_ . . . . City Title Insuran ce Co. . ..... San Francisco 
Dinubilo , Harry J .... . San Joaquin Abs t . & Title Co .. Fresno 
Outc b.er, V. H •........ Northern Counties Title Ins. Co. San Francis co 
Easley , Mrs . Julia. .... . California Pacific Title & Trust 

Edwards, Mr., .Mrs. 
E p n., E. J. 
l"aulkner, Nel se n 

Company . . . . . . . . . . . . . . . . . San 
L.. P . San J ose Abs t . & Title Ins . Co .. San 

Northern Counties Title Ins . Co. San 
Monterey Coun t y Titl e & Abs t. 

Francisco 
Jose 
Franc isco 

Company . . . . . . . . . . . . . Salinas 
F eeney , Mr., Mrs. L. J . Glenn County Title Company .. Willows 
Ferrall, Mr., Mrs . D. W. Southern Title & Trust Co. . . San Diego 
Ford, Mr., Mr8 . James R.Security Tit'e Ins. & Guar. Co. Los Angeles 
l•'orward, Mr., Mrs . J . D. Union Title Ins. & Trust Co. . San Diego 
Galt, Roy F. . Stockton Guaranty Title Co. S tockton 
G.nnn on. Mr., .M rs. J . P . Security Title Ins . & Guar. Co. Visalia 
Gauldin, Mr. , Mrs . C. E . Rea.l ty Tax & Service Co. Los Angeles 
Gwnor, David . Title Ins . & Trus t Co. . . . . . . . Los Angeles 
Glascock, W. N . Pioneer Title Ins. & Trust Co . . San Bernardino 
Gordon, E . S. . . . . National Title Ins . Co. . . . Los Angeles 
Govan , Mic. , Mrg. W . L .. Northern Counties Title Ins. Co. San Francisco 
Cray, Mr., Mrs. R. W •.. Title Insurance & Trust Co . .. Ventura 
Griinvla, W. F. . Alameda County- East Bay 

Title Insurance C<> . ......... Oakland 
Hallinan, T . J ..... . ... California Pacific Title & Trust 

Company . . . . . . . . . . . . . . . S an Mateo 
H a ncflos. Mr., Mrs. R. Title Insurance & Guaranty Co. San Francisco 
Harvey, Mr .. Mrs. Albert Security Title Ins. & Guar. Co. Santa. Ana 
H~rvey , William ....... Title Insurance & Trust Co . ... Los Angeles 
Henley, Dr. , Mrs. W . B. University of Southern Calif . .. Los Angeles 
H enley, Mr~ Mrs. B. J . California Pacific Title & Trust 

Company ......... . ... . .. . San Francisco 
H eyneman, George . . . Southern Title & Trust Co . .... San Diego 
Hirony mous , ,Mr_ Mnr. C.Stockton Abs t . & Title Co ...... Stockton 
Home. Mr., Mrs . W . S. California Land Title Assn . .... Los Angeles 
Humphrey, Harvey . . . Title Guarantee & Trust Co. . . Los Angeles 
Humphrey. 0. W .. .. . . Abst. & Title Ins. Co ......... Santa Ana 
Johnson, Chas . E. . Rivers ide Title Co . .. . ..... .. . Riverside 
Johnson. Earl E . . Title Insurance & Trust Co . ... Los Angeles 
J .,.hnson , Robert. .. Alameda County- East Bay 

Title Insurance Co. . ...... . . Oakland 
Jones. J . D. Sonoma Coun•y Land Title Co .. Santa Rosa 
Jones. Les ter A. Abstract & Title Insurance Co. Santa Ana 
Karmel, Ike . . . . . . . . Northern Counties Title Co. San Francisco 
Keddie. Mr .. Mrs . Alex Northern Counties Title Ins. Co.San Francisco 
Kennedy . Mr .. Mrs. Rex Orange County Title Co ........ Santa Ana 
Kloess . Roland A • ...•.. Ab• tract & Title In•. Co. . . Santa Ana 
Lnndels , Edward D •... California Pacific Title & Trust 

Co. . . . . . . . . . . . . . . San Francisco 
I, eon ·1rd. Dan . . . . . Pacific Mutual Life Ins. Co. Los Angeles 
L ' H ommedieu. J a mes H . Al<tmecTa County-East Bay 

Title Insurance Co. . . Oakland 
Stoney, Donzer, Katherine 

toney L oker ........ Title Ins. & Guaranty Co. . San Francis co 
L oorbourrow, Mr. , Mrs. J .Title Guarantee & Trust Co.. Los Angeles 
1..oughlin , Stenhen J . Nationa l 'l'itle Ins . Co. . . . . . . Los Angeles 
Lundell, W . P . . T.o • An gele• E s-crow Company Los Angeles 
McArthur, R. G. Oakland Title Ins. & Gty. . . . Oakland 
McCarthy , Richard Alameda County- East Bay 

'l'it!e Ins urance Co. . . . Oakland 
McDowell , George ..... Northern Counties Title Ins . Co.San Francisco 
McE11en. Mr. , Mrs. W. W.Pioneer Title Ins . & Trust Co. F,J Centro 
.McGinnis , Mr., Mrs. M . . Braun & Companv . . . Los Angeles 
Meffiynn , Mr., Mr.-. T. J.'l'eh<t"'la Coun tv Title Co. . . . . Red Bluff 
McT1raac. Mr., Mrs. H . I. S~n Joaquin County Abst. Co . . St.ockton 
Mack George T . S imonson-Harrell Abs t. Co .... Merced 
Mack '. J. L. . . p;nncer Title Ins. & Trust Co . .. San Bernarrr·~o 
Mobley. Mr .. Mrs. A. 8 . Title Tnsurance & Trust Co . ... S~n Lnis Obispo 
Mor : on, Mr., Mrs. T . G. Title Insurance & GtT. Co •.... San Francisco 

.M ulcrevy, Frarrk ...... C&lifornia. Pacific Title & Trust 
Co. . .. .. . . ..... . ...... . ... San Francisca 

Mullen, L.. E . . . .. . .. . . C.ontra Costa. County Title c.,._ .. Martin.ea 
Murphy, Martin M •. ... City Title Insurance Co •... . . San Francisco 
Myren, George B. ..... California Pacific Title & Trust 

Co. ............ . ........ . . San Jase 
Nathan, Lee I. . City Title Insurance Go. .. ... San Francisco 
Noonan, J. W . . ....... Title Ins. & Gty. Co. ..... . ... San Francisco 
Ogden, Mr., Mrs. M. B. Title Insurance & Trust Co • . . .. Los Aniteles 
Ormsby, Walter ....... Richmond .Martinez Abst. & 

Title Co. . . ......... . ... .. . M.artinez. 
O'Rourke, A. W . . .. ... Oakland Title Ins. & Gty. Co. . Oa.kland 
Parker, Mrs. Hazel . . . California Land Title Assn. . .. Los Angeles 
Paterson, Mr., Mrs. L . N.San Joaquin Abst. & Title Co • .. Fresno 
Penter, Morris A .. .... . Oakland Post Enquirer .. . .... Oakland 
Pettijohn, L. R. . ... .. . Security Title Ins. & Guar. Co. . Hanford 
Phillips, Ray J . ........ Yuba. County Title Guar. Co . . . . Marysville 
Pierce, Mr., Mrs. R. E. Fidelity Title Insurance Co. . . . Sacramento 
Prather, .Mr., Mrs. H. R.Oakland Title Insurance & Gty. 

Co. . .. ............. .. .. .. Oa.kland 
Prince, John L. . ...... Security Title Ins . & Guar. Co. Santa Barbara 
Questo, Miss Eva . .. . . T it le Ins. & Gty. Co . ... ... ... San Francisco 
Raethke, Miss Etta .. . . Title Ins. & Gty. Co, . ...... . . San Francisco 
Rankin, "Mr., Mrs. M. J . Title Guarantee & Trust Co . .. Los Angeles 
Raybourne, H. A. . .. . .. Alameda County-East Bay 

Title Insurance Co. . . . . . . . Oakland 
Reader, Mr., Mrs. A . G. Union Title Ins. & Trust Co . .. San Diego 
Rebholz, George L. . . . Northern Counties Title Ins. Co. San Francisco 
Reimers , Mr., Mrs. G. A.Title Guarantee & Trust Co . . . . Los Angeles 
Robinson, Mr., Mrs. E. R. Title Insurance & Trust Co . ... Santa Barbara 
Rolls, J. P . . .... City Title Insurance Co . ... . ... San Francisco 
Ru • sell, Fred .......... California Real Estate Assn . . . . Los Angeles 
Scanlan. Eugene ...... . National Title Ins. Co. . ....... Los Angeles. 
Shearer, H. I. ....... . . Yolo County Title Abst. Co . ... Woodland 
Simonson, Stanley S . .. Simonson-Harrell Abst. Co., Ltd.Merced 
Smith, Mr. Mrs. R. C . .. Security Title Ins. & Gua.r. Co. Santa. Ana 
Smith, Mr., .Mrs. Mort . .. Oakland Title Ins. & Gty. Co . .. Oakland 
Smith, W. H ., Jr. . . . .. California Pacific Title & Trust 

Co. . .... . . ... ...... .. . . ... San Francisco 
Smyser, Mr., Mrs . H. 0. Security Title Ins. & Guar. Co. . Los Angeles 
Spotts, Mr., Mrs. R. H ... Title Ins. & Trust Co . ...... . . Los Angeles 
Stribling, Mr., Mrs. L. B.Title Guarantee & Trust Co .. . Los Angeles 
Tschumy, Mr., Mrs. G. J.Tulare County Abst. Co ... .... V isalia 
Webber, J. B .... . . . .. . National Title Insurance Co .. . . Los Angeles 
Wells, Mr., Mrs. B. H . .. Title Guarantee & Trust Co ... . Los Aniteles 
Whitney, Mr., Mrs . C. C.Security Title Ins. & Trust Co. San Bernardino 
Wilkinson, Ferris .... . . Security Title Ins. & Guar. Co . . Sa.n Bernardino 
Wilson, Mr., .Mrs. E. E. Title Insurance & Trust Co .... . Bakersfield 
Willaman, Glenn D. . . .. California Real Estate Assn . ... Los Aniteles 
Woodhams, Clifton .... San Mateo County Title Co . ... Redwood City 
Woodyard, Robert A . . . California Pacific '(itle & Trust 

Co. . . . . . . . . . . . . . . . . . Sa.n Francisco 

Colorado 
Edmondson, Mr., Mrs. R. Washington County Abst. Office Akron 
Fairfield, Mr., Mrs. G. . Title Guaranty Co. . ... .... . . . Denver 
Graham, Mr., Mrs. D. B. The Title Guaranty' Co. . . . . . . Denver 
Jenkins, Edgar .. Arapahoe County Abst. & Title 

Co. . . ... . . . ... . .. .. .. . . . . . Littleton 
Lacher, Mr., Mrs . W . . . . T he Montrose County Abst. Co. Montrose 
Legre, Mrs. Irene .... . . The Security Abst. & Title Co . . Colorado Sprinp 
Myer, Miss Lemyra .... Record Abst. & Title Ins. Co . . . Denver 
Nielson, Mr., Mrs. Aksel 

& Daughter . ....... . . The Title Guaranty Co. . ...... Denver 
Painfer, Charles F. . ... Painter Abst. & Ins . Agency Co. Telluride 

District o f Columbia 
H~vell, Thomas C. . . Department of Interior 
Wolfsohn, Hon. Joel D. Department of Interior 

Florida 

.. Washington 
. Was hington 

Coppinger, Mr.. Mrs. J. Dade-Commonwealth Title Co . . Mia.mi 
Hoover, Mr., Mrs . A. W . National Title Insurance Co . ... Miami 

Idaho 
Smith, R. B. . . . . . Twin Falls Title & Abst. Co .. .. Twin Falls 
Turner, Mr., Mrs . T. J . Bannock Title Abst. Co. . . Pocatellu 

Ill in ois 
Ackerman, .Miss E .. Hancock County Abstract Co. Ca.rthage 
Davis , Mae ...... . Vermilion Cou nty Abstract Co . . Danville 
Elsbury, Miss Ethel Hancock County Abstract Co. Carthage 
Goldman, S. Bonded Surveyors of America .. Chicago 
Marriott, Arthur C. Chicago Title & Trust Co. . Chicago 
McAnulty, Mr., Mrs. E. 

G. & Miss C. Steph'sonHancock County Abstract Co. 
.Melin, F. L. & Son . . Sangamon County Abstract Co. 

Carthage 
Springfield 

Ind iana 
Andrews', Mrs. Louise Anderson Abst. Co. 
Bristor. Mr., Mrs. A. M. TJn ion Title Co. 
Furr, Russell A. . . . L. M. Brown Abst. 
Taylor, J. D. . ....... Taylor & Taylor 

Iowa 

. .. Kokomo 
. . Indianapolis 

c~. . fnd ianapolis. 
.......... Danville 

Archer, Guerdon . . . O'Brien County Abst. Co., Inc. Primghar 
Johnson, Mr .. Mrs. R. · F . Bankers Life Comnany . . ""• Moines 
Momyer, John L . ...... C. A. Momyer & Sons . . .. . ... Algona 
Murphy, Mr. , Mrs. J. A. Ida County Abst. Co ..... . .. . . Ida Grove 
Simmons, W. . . S immons & Simmons ....... . Fairfield 
Weaver, Mr., Mrs. M. P . M. P. Weaver Abstract Co . .... A lgona 

Kansas 
Bell, 0 . A. . .......... The Guar'tntee Abst. Co. . . . .. Wichita 
Creel, J. C. . ........ C. A. Wilkin & Co. . . ....... Parsons 
Dozier, Mr., .Mrs. J. W.Columbian Title & Trust Co. Tooeka 
Miller, Mr .. Mrs. J. I. Montgomerv County Abst. Co. Tndeoendence 
Palmer, Mr., Mrs. H. A. Palmer & Son ... . ...... - .... Medicine Lodge 
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Mcllvaine, L. W. 
Kentucky 

Louisville Title Ins. Co. Louisville 

Adams, Mr., Mrs. L. 
Dugue, Mrs. Neva 
Macheca, Frank 

Louisiana 
Lawyers Title Ins. Corp. New Orleans 

. New Orleans 

. New Orleans 

Michigan 
Earp, Stanley M. . . . .. Burton Abstract & Title Co . ... Detroit 
Kenn edy, Mr., ,Mrs. F. Abstract & Title Gty. Co. ... . Detroit 
Sheridan, Mr., Mrs. J. E.American Title Association. . Detroit 

Minnesota 
Southworth, Mr., Mrs. E. Title Ins. Co. of Minnesota "M inneapo!is 

Missouri 
f 

Devine, Mr., Mrs. G. & 
Mrs. I. Sandidge . . . Land Title Ins. Co. of St. Louis St. Louis 

Eidson, Mr., Mrs. C. D. Hight-Eidson Title Co. Harrisonville 
Eisenman, Mr., Mrs. E. Kansas City Title & Trust Co . . Kansas City 
Harri3on, ,Mrs. Charlene Harrison County Abst. Co. Bethany 
Hubbard, Mrs. T. H. . Chc~'.ton . Count: Abst_ . . ~ . T'.Ue Keytesville 

Gill, Mr., Mrs. McCune Title Ins. Corp. of St. Louis St. Louis 
Lincoln, W. A. . . . Lincoln Abstract Co. . . Springfield 

Montana 
Dykins, Mr., Mrs. C. W.Fergus County Abst. Co. Lewiston 
Egan, Margaret . Judith Basin County Abst. Co. Stanford 
Garvey, Ethel M. . . Gallatin County Abst. Co. . Bozeman 
Johnson, H. I. . Lake County Abst. Co. . . Polson 
Kelly, Ruth . . . . . . C. M. Kelly Abstract Co . ..... Lewiston 
Sauser, Mr., Mrs. J. R. . Flathead County Abst. Co. . ... Kalispell 

Reid, Mrs. Una E . 

Jepson. Melvin E. 

Amerman, John A. 

Avery, .Miss J. M. 
Bowman, Miss Grace 

Nebraska 
. Weit7.el Abstract Co. Albion 

Nevad:i. 
......... . . . Reno 

New Jersey 
. Prudential Ins. Co. of America Newark 

New Mexico 
Avery-Bowman Co. 
Avery-Bowman Co. 

New York 

S:i.nta Fe 
S'1nta Fe 

Clark, S. A. . . .. .. .... Title Guarantee & Trust Co. New York 
Rudolph, Harold W. Seaboard Surety Co. . New York 

North Dakota 
Summers, Mr., Mrs. C. S.Burke Abstract Company . Bowbells 

Ohio 
Atmur, Mr., Mrs. M. A. 
Chapman, J. L. 

...... . ......... . Lima 
Cleveland 

Hall, Mr., Mrs. F. A . . The Land Title ·G~a~. · &; Tr~st 
Co . ....... . 

Mazanac, Mr., Mrs. J. S. The Cuyahoga Abst. Title & 
. Cleveland 

Cleveland 
Cincinnati 

Trust Co. . . . . . .... . 
Southwick. Mr., Mrs. E. Title Guarantee & Trust Co. 

Oklahoma 
Gill, William American-First Trust 
Hutchison, Mr., Mrs. H. American-First Trust 
Meyer. Mary Louise & 

Mr. Meyer . . . . . . American-First Trust 

Daly, Walter M. Title 
Dwyer, Mr., Mrs. E. T. . Title 
Emmons, Miss Fern, Jr .. 

Oregon 
& Trust Co . . 
& Trust Co .. 

Co. 
Co. 

Co . 

Ok1ahoma 
... Oklahoma 

. Oklahoma 

.... Portland 
... Portland 

ene & Marjorie McBride Wallowa Law Land & Abst. Co. Enterprise 
Gage, Dr. Daniel D., Jr. University of Oregon Eugene 
Hanson, W. E. . . . . . Uni<>n Abstract Co. . ..... . . Salem 
Hoffman, .Mr .. Mrs. A. W. Wilks Abst. & Title Company .. Hillsbor<> 
Johns, Mr., Mrs. J. S. & 

Dick & Dorothy . . Hartman Abstract Company ... Pendleton 

City 
City 

City 

Lynch, Frank . . . . . . Sa!em Abstract Company . . Salem 
McClallen, Mr., Mrs. R. Wallowa Law Land & Abst. Co. Enterprise 
Peek, Donald C. Commonwealth, Inc. . .... ... . Portland 
Raymond, Mr., Mrs. F. E.Pacific Abstract Title Co . . .. .. Portland 
Stickels, Fred G. . . Title Abstract Co. of Eugene .. Eugene 
Updegraff, Mr., Mrs. G. Sherman County Abst. Co. Moro 
Wylde, Mr., Mrs. B. F. The Abstract & Title Co. La Grande 

South Dakota 
Gray, Mrs. Pauline 
Rickert, Paul M. 

Barnes & Gray Abstract Co . ... Highmore 
. Roberts County Abst. Co. . . SisseLon 

Tennessee 
Boren, J. L. . Bluff City Abstract Co . . . ... .. Memphis 

Texas 
Arnold, Mr., .Mrs. J. E. Arnold Abstract Co . . ... . ..... Henderson 
Bis bey, Mr., Mrs. H. B. Stewart Title Guaranty Co . . ... Galveston 
Blume, C. E. . . . . . . . . . . . . . . . . ... . . .. .... . Seguin 
Burns, Miss Mary ..... Stewart Title Guaranty Co . .. . . Fort Worth 
Collard, Miss Katherine Elliott & Waldron Abst. Co . . . . Fort Worth 
McMillan, T. E. . . . Guaranty Title & Trust Co . . ... Corpus Chri sti 
Mueller, H. Eilers . . . . Donegan Abst. Co. . .... .. .... Seguin 
Rattikin, Mr., Mrs. J. . Stewart Title Guaranty Co . .. .. Fort Worth 
Simmons, Ira B. Houston Title Guaranty Co .. . . . Houston 
Stehling, Mr., Mrs. A. . Stehling Abst. Co. . ..... . . .. . Fredericksburg 
Willis, Mrs. Guy . . . Lamb County Abst. Co., Inc • .. Olton 
Wyatt, .Mr., Mrs. M. R. Stewart Title Guarantee Co . .. . San Antonio 

Utah 
Carr, Alex E. . . ..... Title Abstract Co. . .. . . . .... . Salt Lake City 
Clawson, Mr., Mrs. J. . Inter-Mountain Title Gty. Co ... Salt Lake City 
Ensign, Mr., Mrs. J. W. Ensign Abst. Co. . . . . . Salt Lake City 
Jensen, Jay C. . . . Salt Lake Abst. Co .. . ... . . . .. Salt Lake City 
Kemp, Mr., Mrs. R. G . .. Inter-Mountain Title Gty. Co . . . Salt Lake City 
Stanley, George B. . .. . . . ...... .. .. ..........••• Heber 
Zinn, C. V. Home Abstract Co . ........ .. . Ogden 

Washington 
Baughman, Miss Ruth Washington Title Ins. Co .. . . . Seattle 
Bayley, Mr .. Mrs. A. C . . Mason County Abst. & Title Co.Shelton 
Booth, L. S. . .. ...... . Washington Title Ins. Co. . ... Seattle 
Burnham, Mr., Mrs. H. J.Clark County Abst. & Title Co •. Vancouver 
Cox, W. R!. . .. .. .. .... Citizens Abst. Co . .. ... .. . . .. . Pasco 
Cryor, Mr., Mrs. S. A ... Washington Title Ins. Co .... . Seattle 
Fos ter, Mr., Mrs. R. H ... Washington Title Ins. Co ..... Seattle 
Gibbons, Mr., Mrs. W ... Douglas County Title Abst. Co. Waterville 
Hall, Mr., Mrs. C. L ... Washington Title Ins. Co ..... Seattle 
Lefebvre, Miss Aimee . . . . . ..... .. .. .. . . . . ... .. ... . . . Seattle 
Lefebvre, Miss Elise . .. .. ... . ........ . . . .... . . . .... Seattle 
Lindahl, Miss Elsie . . . Washington Title Ins. Co. . . .. Seattle 
Luhman, Mr., Mrs. W. F.Clallam County Abst. Co ..... . Port Angeles 
Pic)>rell, Mrs. Mary ... Washington Title Ins. Co ... . . Seattle 
Reinert, Miss Alice . .. Washington Title Ins. Co. . .. . Seattle 
Sieler, Mr., .Mrs. H. H . . Lewis County Abstract Co .. . . . Chehalis 
Taylor. D. & Mother . . Puget Sound Title Ins. Co . . , .. . Seattle 
Taylor, Mr., Mrs. F. L. Northwestern Title Ins. Co. . .. Spokane 
Tripple, Mr., Mrs. P. R. Skagit County Abst. Co ....... Mt. Vernon 
Weatherwax, Mr .• Mrs. F. 

B. & Daughters, Louise 
& Barbara ...... . . .. . Grays Harbor Title Co., Inc. .. Montesano 

White, Mrs. Mayme ... Washington Title Ins. Co. . .. . Seattle 
Woodford, Mr., Mrs. J . .. Lawyers & Realtors Title Ins. 

Co. . . . . . . . . . . . .. . .. .. . .. . Seattle 

Wirconsin 

Markham, Arleigh H. . . Monroe County Abstract Co. . . Sparta 
.McMullin, Roger E. . . .. Monroe County Abstract Co. Sparta 
Nethercut, Mr., Mrs. W. The Northwestern Mutual Life 

Insurance Co. . .. .. . ... .. .. Milwaukee 
Svanoe, H. T. . .... .... The Northwestern Mutual Life 

Insurance Co. . ....... .. ... Milwaukee 
Turkelson, Miss Agnes .. Kenosha County Abstract Co ... Kenosha 
Turkelson, Miss E. H •.. Kenosha County Abstract Co .. . Kenosha 

Wyoming 
McLaughlin, Miss Marg. 

& Mary A. Lerche • . . . . Capitol Abstract Co. . . .... . . . Cheyenne 
Miller, Mrs. M. Eliz. . .. Wyoming Abst. & Title Co .. . . Cheyenne 
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CODE OF ETHICS 

FIRST:-We believe that the foundation of success in busi­
ness is embodied in the idea of service, and that Title Men should 
consider first, the needs of their customers, and second the re­
muneration to be considered. 

SECOND :-Accuracy being essential in the examination of 
titles, Title Men should so arrange their records as to eliminate 
the possibility of mistakes. 

THIRD :-Ever striving to elevate the title business to a plane 
of the highest standing in the business and professional world, the 
Title Man will always stand sponsor for his work and make good 
any loss, occasioned by his error, without invoking legal technicali­
ties as a defense. 

FOURTH:-The examination of title being to a large extent 
a personal undertaking, Title Men should at all times remember 
that fact, and endeavor to obtain and hold a reputation for honesty, 
promptness and accuracy. 

FIFTH:-The principal part of business, coming from real 
estate dealers, lenders of money and lawyers, it is obvious that rela­
tions wi.th these men should at all times be friendly. To further 
this friendship we declare ourselves willing to aid them in all 
ways possible in meeting and solving the problems that confront 
them. 

SIXTH: We believe that every Title Man should have a lively 
and loyal interest in all that relates to the civic welfare of his com­
munity, and that he should join and support the local civic com­
mercial bodies. 
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