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The Twenty-third Annual Convention _ 
of the 

American Title Association · 

here' 1 

SAN ANTONIO, TEXAS 

hen 1 a 

October 22 - 23 - 24 and 25 

Make .your plans NOW to-attend 
As a business proposition you cannot afford to 
miss it. Just a plain case of whether or not you 
want to make more money. Going there won't 
cost you-it's staying away that will. 

As a pleasure trip, you couldn't plan a better 
one or be at any event where you could have 
such a good time. 

The title folk of Texas will be 
our hosts. 
REMEMBER,..... 

Texas hospitality is a special brand 
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GETTING out TITLE NEWS is a real 
pleasure. It is one of the most 

pleasant parts of the Association work. 
There is a lot of satisfaction to be 
derived from the work connected with 
it. First, it is one of the Association's 
most practical and worth-while activ­
ities. A wealth of information has 
been and will continue to be broadcast 
through its columns. If the members 
will just read and study it thoroughly, 
and then apply the valuable data and 
suggestions, they will profit. And the 
majority of them do. It has been 
published for several years now and it 
is surprising all the things that have 
been presented and discussed in the 
various issues. Most of the questions 
and problems of the title business have 
at some time or other been answered 
or explained in the many articles that 
have appeared. 

I never realized the extent of this 
until just recently, when work began 
on the compilation of an index of all 
the issues of TITLE NEWS and the 
separate printed proceedings of the 
various conventions. It is amazing 
to thus see the number of things pre­
pared on title subjects and given some 
time or other, either through the mag­
azine or the old type separate conven­
tion proceedings. This index will 
shortly be published. 

Then there is satisfaction in the 
preparation of the issues. It's a lot 
of work, and comes as regularly as day 
and night, but it's interesting to see 
the evolution of scraps of paper, type­
written sheets, notes·and the other ma­
terial first into proof, then into the 
printer's "dummy," and then appear 
as the finished magazine. The Associa­
tion has not only attempted to make 
its contents worth while, but likewise 
produce a magazine attractive in ap­
pearance; something that will credit­
ably reflect the character of the title 
business. 

I want to say a word for those who 
furnish the material. The response to 
requests for it has been wonderful and 
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such cooperation is gratifying. A 
whole army of people have spent hours 
and days preparing and writing the 
special articles. Others have gener­
ously given their permission to use and 
reprint things that have been original­
ly prepared for addresses at meetings, 
or written for other publications. 
Then there is that vast amount of ma­
terial, things of interest and value to 
others, that members constantly send 
in for the interesting news items and 
short stories. 

And as that explains the subject 
matter and the worthiness of the con­
tents, so must I say a good word for 
the influence responsible for its at­
tractive appearance. Credit must go 
to the printers-Kahle Brothers, a 
concern specializing in the publishing 
of organization magazines. Their 
plant is · in a little Illinois town­
Mount Morris-but their name is 
known throughout the publishing 
world. Many people have asked me 
who prints the magazine. This con­
cern gives us a high-grade product at 
a minimum of cost. Throughout their 
highly efficient, more or less mechan­
ical "system," making such service 
possible at this cost, there is inter­
mingled close personal attention and 
interest. 

So each issue represents consider­
able time, work, energy and the talents 
of many-a volume, or the issues of a 
year-a staggering amount when con­
sidered in the aggregate. 

I HA VE just returned from a trip 
to Texas, and, while in the vicinity 

of San Antonio, went over there for 
a day to see the next convention city. 
Had not seen it for a number of years, 
and, to use the worn-out expression, 
"you wouldn't know the place now." 
San Antonio is a marvelous place, and 
I imagine that the above-mentioned 
phrase could have been expressed by 
anyone who anytime within the past 
ten years had returned to the city 
after a year's absence. 
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Anyone who has never been there 
has a great surprise in store for him. 
Anyone who has not been there for a 
few years has an even greater one. 
It is an ideal convention place and all 
of Texas is proud of it for that feature 
as well as others. Principally on ac­
count of its convention facilities and 
environment was it chosen by the 
Texas title people as the place to en­
tertain us. 

The dates have for sometime been 
fixed and announced. That time is 
the finest season down there. The 
Texas people are anticipating our visit 
and being hosts. The San Antonio 
title people are certainly enthusiastic 
about their job as local arrangers. 
Everything looks hot. It's going to be 
some convention. It's in a readily 
accessible place-especially so to the 
great number in the Middle West. 
Get all ready to go and then go. 

T HE first of two valuable articles 
pertaining to title insurance ap­

pears in this issue. It is entitled 
"Title Insurance Risks of Which the 
Public Records Give No Notice," and 
written by T. W. Haymond, of Los 
Angeles, Calif. Mr. Haymond is a 
recognized title authority and is gen­
eral counsel of the Security Title In­
surance and Guarantee Co. 

The second of the series will appear 
in the April TITLE NEWS. 

They are printed through the gen­
erous permission of the author, and 
also with the consent of the Southern 
California Law Review, in which pub­
lication they first appeared. 

"Some Live Problems in Abstract­
ing" will prove exceptionally interest­
ing to the abstracters. The author, 
C. C. Kagey, needs no introduction. 
Abstracter, title examiner-he knows 
the ins and outs of both sides. He is 
author of several title works, charter 
member of the national association, its 
sixth secretary, active always in t~1e 
national and Illinois associations. 
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lbe t[merican Title 6,ssociation 
Founded in 1907 

EDWARD C. WYCKOFF 
PRESIDENT 

The National Association of 

Title Insurance Companies 
Title Examiners 
Abstracters 

755, BROAD STREET 
NEWARK, N. J. 

March 28, 1929. 

To all the member;s of the American Title Association; 

A suggestion t h::i t each issue of the 11 Title News" 
should .include a letter from the President has seemed to 
furnish an opportunity to make as close a contact as 
possible w.ith the whole membership at reasonable intervals 
during the year, and so I have deemed it advisable to fall 
in with the suggestion. 

To the Presidents and Secretaries of each of the 
state associations I express the hope that they will feel 
at liberty to write me not less than once a month as to how 
matters are progressing in the state associations and what 
the problems of. the past month have been. 

If nothing has happened just write me a line and 
say so and express what you hope will happen in the future, 
but let us· build up a feeling of friendship rather than mere 
acqµaintance. 

May I urge upon the membership at large the desire 
of the officer9 of your National Association to write them 
what you think when you think it and not put off the writing 
until some future day. We may think wisely and on things 
which would be of inestimable value to the association but 
if we take it out in thinking what good does it do the rest 
of the boys. 

I am sure th~t all of the officers will only be 
too pleased to hear from any of you at any time but I am 
positive that I will be glad. Let's get acquainted through 
the mail. 

Sincerel~ yours, 

~.e~L/ 
President 
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Title Insurance Risks of Which the 
Public Records Give No Notice* 

By T. W. Haymondt, Los Angeles, Calif. 

Title to real property has been quite uniformly defined 
to be the means by which the owner of lands has the just 
possession of his property or the right to the just pos­
session thereof.l It is also said to be the right by which 
one has possession of lands, tenements or hereditaments, 
or a right to the possession of such property.2 Title is 
the right of possession as distinguished from actual pos­
session or occupancy.3 An owner is one who has the right 
of exclusive dominion.4 

Ownership may not always extend to the whole of the 
, property, and may reach only an interest in it, and the 

word "owner" may be applied to any defined interest in 
it ;5 and while there must be the union of possession, the 
right of possession, and the right of property to constitute 
a complete or perfect title to real property, one may have 
title to a lesser estate than a fee. 6 

In common language, therefore, the "title," whether 
perfect or imperfect, is the evidence of all of the "muni­
ments" or "links" in a complete chain whereby one proves 
his right of just possession.7 This title may be limited or 
modified by acts of occupancy or possession, by the laws 
of constructive notice and the recording laws, or· by matters 
and facts not disclosed by the records.s 

Nature of Tit le I nsu rance Contract. 
There can be no right conception of title insurance, or 

of the risks thereby assumed, without constantly keeping 
in mind the foregoing definitions, and especially the truth, 
generally not very well understood, that in dealing with 
titles to real estate we are dealing mainly with the right 
of possession. So title insurance concerns itself chiefly 
with the right of just possession. Unless given a broader 
meaning by state statute, title insurance is an agreement 
whereby the insurer, for a valuable consideration, agrees 
to indemnify the insured in a specified amount against 
loss through existing defects, liens or encumbrances affect­
ing the title to real estate wherein the latter has an in­
terest, either as purchaser or otherwise.9 

The essentials of such a contract of indemnity, as ac-

•[A second installment, to appear in a subsequent issue, will 
consider certain risks of title insurance that do not affect the 
validity of any link in the chain of record title.] 

t[Of the Los Angeles Bar. General Counsel, Security Titl e 
Insurance and Guarantee Company.] 

12 Bl. Com. 195; Marshall v. Schafter, 32 Cal. 176 (1867); 
Donovan v. Pitcher, 53 Ala. 411 (1875); Houston v. Farris, 71 
Ala. 570 (1882); Arrington v. Liscom, 34 Cal. 365 (1868); Pratt 
v. Fountain, 73 Ga. 261 (1884); Pannill v. Coles, 81 Va. 380 (1886). 

2Springfield Fire & Marine Ins. Co. v. Allen, 43 N. Y. 389 
(1870); Guier v. Bridges, 114 Ky. 148, 70 S. W. 288 (1902). 

3Campfield v. Johnson, 21 N. J. L. 83 (1847). 
4The owner "is he who has dominion of a thing real or per­

sonal, corporeal or incorporeal, which he has a right to enjoy 
and do with as he pleases, even to spoil or destroy it, as far as 
the Jaw permits, unless he be prevented by some agreement or 
covenant which restrains his right." Bouv. Law Diet.; Ombony 
v. Jones, 19 N. Y. 234 (1859); Dow v. Gould, etc., Silver Mining 
Co., 31 Cal. 629, 649 (1867); Fall Brook Irrigation Dist. v. Abila, 
106 Cal. 355, 39 Pac. 794 (1895). 

5FJorman v. School Dist. No. 11, 6 Colo. App. 319, 40 Pac. 
469 (1895); Gitchell v. Kreidler, 84 Mo. 472 (1884). 

6Co. INST. 266a; Frank v. Arnold, 73 Iowa, 370, 35 N. W. 
453 (1887). 

7Undoubtedly, as applied to the examination of titles, .~nd 
the issuance of policies of title insurance thereon, in the United 
States, the word "title" is often given a wider application than 
this, and is frequently applied to any insurable interest in real 
property. Hou ton v. Farris, 71 Ala. 570 (1882); Roberts v. 
Wentworth, 5 Cush. 192, 192 ( Mass. 1849 ); Davenport v. Farrar, 
2 Ill. 314 (1836). 

SWeber v. Shelby, 116 Ill. App. 31 (1904). 
9Foehrenbach v. German American Title and Trust Company, 

217 Pa. 331, 66 At!. 561 (1907); also see FROST ON GUAR. INS., 
par. 162 wherein the writer defines title insurance as quoted in 
the Foehrenbach case. The word "defects" must be read to in­
clude liens and encumbrances, otherwise the definition given in 

tionable, have been said to be, first, the existence of a 
valid contract, second, the occasion that fixes the liability 
thereunder, and, third, loss or damage sustained;10 and, 
while the decisions regarding title insurance contracts are 
found to be largely concerned with the proper construc­
tion of certain special provisions and exceptions therein 
inserted to restrict liability, where the question has di­
rectly arisen it has generally been held that a loss occurs 
when the insured is compelled to pay something to make 
good his title or mortgage or other interest. 11 The liabil­
ity, of course, is upon the contract of indemnity, and not 
for negligence in searching the records.12 

An insurable interest capable of forming the basis of a 
title insurance policy may be any interest in or relation 
to the property of such character that a loss or failure 
of title or encumbrance would result in pecuniary loss to 
the insured. An insurable interest does not necessarily 
imply property. An interest in a mechanic's lien is an in­
surable interest, even while inchoate, and the interest of 
a stockholder of a corporation owning land is probably 
an insurable interest. A mortgagor and mortgagee each 
have a distinct and separate insurable interest, but the 
mortgagee can insure for the value of the mortgage, in­
terest and costs only, while the owner of the equity of 
redemption may insure for the full value of the property.13 

It will thus be seen that the title insurance policy is 
capable of being used to cover almost every conceivable 
interest or relation to real property. For this reason the 
title to real property has come to mean, in the popular 
mind, the sum total of all actual interests in it, or in other 
words, the entire picture including not only the owner­
ship of the fee, but all of the limitations, burdens, liens, 
encumbrances and defects as they exist at a fixed time. 
Remembering that most insurable interests do affect or 
fix the right of possession or enjoyment of property, the 
popular conception may not be altogether incorrect. 

Div ision of Subject. 

The defects, liens and encumbrances against which the 
indemnity is placed, derive their force and effect from 
two very distinct sources, namely, from the recording 
laws and the doctrine of constructive notice, in which 
case the record title shows or gives some information con­
cerning some defect, lien or encumbrance, other than as 
insured ;14 or from the existence of facts and matters of 
which the public records give no notice or information, 
by reason of which either certain parts of the record title 

Frost falls short. The Supreme Court in that case, however, used 
the following language: "Title insurance is designed to protect 
the insured and save him harmless from any loss arising from 
defects, liens or encumbrances that may be in existence, affect­
ing the title when the policy is issued." See also Barton v. W. J. 
Tit. & Guar. Co., 64 N. J. L. 24, 44 At!. 871 (1899). 

lODraper v. Del St. Grange etc., 5 Boyce, 143, 91 At!. 206 
(Del. 1914); Wilson v. Stilwell, 14 Ohio St. 464 (1863); Palliser 
v. Title Ins. Co., 61 Misc. 490, 115 N. Y. Supp. 545 (1908); Hen­
derson-Achert Lith. Co. v. John Shillito Co., 64 Ohio St. 236, 60 
N. E. 295 (1901); Purcell v. Land Title Guar. Co., 94 Mo. App. 
5, 67 s. w. 726 (1902). 

11Empire Development Co. v. Tit. Guar. & Trust Co., 225 
N. Y. 53, 121 N. E. 468 (1918); Banes v. N. J. Tit. Guar. & Tr. 
Co., 142 Fed. 957, 74 C. C. A. 127 (1906); Jeffers & Hackett v. 
Johnson, 21 N. J. L. 73 (1847), holding that there must be a loss 
prior to a right of action on a contract of indemnity. 

12Trenton Potteries Co. v. Tit. Guar. & Tr. Co., 176 N. Y. 
65, 68 N. E. 132 (1903); Provident Loan Trust Co. v. Walcott, 
5 Kan. App. 473, 47 Pac. 8 (1895); Lattin v. Gillette, 95 Cal. 
317, 30 Pac. 545 (1892). 

13Spare v. Home Mut. Ins. Co., 15 Fed. 707 (C. C. D. Or. 
1883); Carter v. Humboldt Fire Ins. Co., 12 Iowa, 287 (1861); 
Franklin Fire Ins. v. Coates, 14 Md. 285 (1859); Riggs v. Com­
mercial Mut. Ins. Co., 125 N. Y. 7, 25 N. E. 1058 (1890); Gould 
v. Maine Farmers' Mut. Fire Ins. Co., 114 Me. 416, 96 At!. 732 
(1916); Royal Ins. Co. v. Stinson, 103 U. S. 25 (1880); Car­
penter v. Providence Wash. Ins. Co., 41 U. S. 495 (1842). 
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are shown to be intrinsically ineffective or void, thus 
breaking the apparent chain of record right of possession, 
or, by reason of actual possession, actual knowledge, or 
the actual condition and character of the property as 
affected by the law of the land, the unrecorded muni­
ments of title or encumbrance shall prevail over the right 
of possession indicated by the public records. No further 
consideration will be given herein to that v~st field of title 
defects and encumbrances falling within the former classi­
fication, but attention will be directed, in the main, to a 
consideration of some of the risks of which the public 
records give notice, but which are proper risks of the title 
insurance contract, unless specifically excepted thereby.15 

The notice of the public records and the right of pos­
session dependent thereon, may be defeated in many ways 
by which a transfer, or encumbrance, or link in the record 
chain is rendered void or invalid. There may be enumer­
ated frauds in general, forgeries and false personations, 
wrong identity of persons, want of legal delivery, copyists' 
and recorders' errors, deeds by minors and others under 
disability, rights of husband and wife, wills void as to 
after-born child or pretermitted heir, decrees and judg­
ments void for want of jurisdiction, invalidity of mort­
gages or other liens, charges or encumbrances by reason 
of violations of usury laws, title or priority of mortgages 
or other liens charges or encumbrances as affected by 
mechanics' lien laws, and any other matter or fact not 
disclosed by the public records, which in law or equity, 
would render void or invalid any transfer, proceeding or 
encumbrance in the chain of record title, recording and 
registration acts and the laws of constructive notice not­
withstanding. 

Frauds in General. 

That fraud vitiates all contracts into which it enters is 
axiomatic. There are few titles to real estate in any 
community long settled, but one or more of the links in 
the chain are tainted by some form or degree of fraud. 
Such fraud may render an instrument or other transac­
tion either void or voidable. An instrument that is void 
confers no rights, but if voidable only, a bona fide pur­
chaser for a valuable consideration without notice may 
not be affected by such fraud.16 We have, therefore, 
three general classes of risks resulting from fraud: first, 

14"While the title to real property may be disclosed by the 
record to be in one person, it may, in fact, be in another through 
adverse possession or in one in occupation of the property under 
an unrecorded conveyance." Bothin v. The California Title Ins. 
Co., 153 Cal. 718, 96 Pac. 500 (1908). In this opinion occurs the 
following: "Necessarily the record title is all that a title insur­
ance company can safely or judiciously insure." If true at the 
time this statement was made, it is not now true. The risks of 
title insurance are not now limited to the record title. Indeed, 
scores of financial institutions throughout the United States will 
not accept such policies. It is not now left to the investor "to 
determine by an inspection and examination of the property 
whether there was adverse occupancy or not; to determine for 
himself by actual measurement, survey, or examination of the 
premises whether he was getting what he contracted to purchase, 
or whether there was an adverse claim of title of any character 
by the occupants of the whole or any portion of the premises." 
So rapidly has the attitude of the investing public changed in 
recent years, that to-day a title insurance company, in order to 
obtain first class business must be prepared to assume all legiti­
mate title risks-whatever may affect the "right of just posses­
sion"-whether recorded or unrecorded, legal or equitable. This 
seems a logical and natural development, since the recording 
acts are powerless to prevent the record chain from breaking by 
reason of void or invalid links, or to prevent failure of the whole 
chain of title by reason of acts of possession or other matters 
having no relation to the recording acts. 

See also mechanics' lien as insurable interest, Stout v. City 
Fire Ins. Co., 12 Iowa, 371 (1861); lien by contract, Rohrbach 
v. Germania Fire Ins. Co., 62 N. Y. ,47 (1875); and judgment 
debtor as not having insurable interest, Grevemeyer v. Southern 
Mut. Fire Ins. Co., 62 Pa. 340 (1869). Owner of stock in a 
profit corporation has insurable interest in its property. War­
ren v. The Davenport Fire Ins. Co., 31 Iowa, 464 (1871). 

15Bothin v. Cal. Title Ins. Co., Bupra. note 14; Place v. St. P. 
Tit. Ins. & Tr. Co., 67 Minn. 126, 69 N. W. 706 (1897); Quigley 
v. St. P. Tit. Ins. & Tr. Co., 60 Minn. 275, 62 N. W. 287 (1895); 
Minn. Tit. Ins. & Tr. Co. v. Drexel et al., 70 Fed. 194 (C. C. A. 
8th Minn. 1895); Giltinan v. Lehman, 65 N. J. L. 668, 48 At!. 540 
(1901). 

16Deputy v. Stapleford and Willis, 19 Cal. 302 (1861); Stew­
art v. Walker, 80 Neb. 68, 113 N. W. 814 (1907); Johnson v. 
Hess, 126 Ind. 298, 25 N. E. 445 (1890). 

T. W. Haymond. 

transactions in the record chain that may be absolutely 
void; second, those that may be set aside, even as to sub­
sequent purchasers under the record, by reason of the 
failure of such purchasers to qualify as to all of the three 
requisites, to-wit, good faith, valuable consideration, no 
notice; and finally, transactions that may not be set aside 
as to bona fide purchasers taking in good faith for value 
and without notice, under the recording acts of the juris· 
diction. 

Since in each of the three classes of risks mentioned 
the ultimate facts, from which it must be determined 
whether the transaction is void, or may or may not be 
successfully avoided, are matters not ordinarily disclosed 
of record, such risks are properly herein considered. By 
reason of statutory modifications of the doctrine of con­
structive notice, as applied to public records, as well as 
modification by judicial construction, the record title is 
not to be considered absolute or final.17 Except in a few 
cases provided by state statute, the way is always open to 
defeat the recording laws as to title and priority, by show­
ing that the insured, by reason of his wrong is not entitled 
to their protection. In most cases the facts of good faith, 
consideration and notice or knowledge, may be tried. 
Thus appear, as normal title insurance risks, all trans­
actions tainted with any degree of fraud, ranging from 
forgery and the use of violence on the one hand to mere 
false representation, or even negligence imputed as fraud, 
on the other.is 

Under the general term of fraudulent transactions fall 

17Hart v. Farmers & Mechanics Bank, 33 Vt. 252 (1860). In 
Taylor v. Harrison, 47 Tex. 454 (1877) it is held that a recorded 
instrument gives constructive notice only of what might· be 
learned by reading the record, and does not extend to matters 
contained therein that might put a prudent man upon inquiry. 
Jones v. McN'arrin, 68 Me. 334 (1878). 

180ne holding a mortgage upon land, who puts it into the 
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many risks that affect titles under statutes against trans­
fers in fraud of creditors-risks dependent upon facts out­
side of the records. Most of such statutes require proof 
of insolvency before fradulent intent can be established.19 

Forgeries and False Personations. 

Among the risks mentioned, perhaps the most feared, 
by both insured and insurer, is forgery. A forged instru­
ment, of course, is void and ineffective for any purpose. 
The recording of it creates no rights of any kind or char­
acter, not even in favor of an innocent purchaser.20 Where 
one procures the signature of another without his inten­
tion to sign, or where the name of the grantee is erased 
and changed, or a blank deed filled in without authority, 
it is a forgery. 21 A mortgage which has been assigned 
to an innocent person, after alteration by the mortgagee, 
is void and cannot be enforced.22 None but genuine in­
struments are entitled to be recorded, yet no means is 
provided whereby their genuineness may be tested. While 
the instrument itself is generally proof of its genuineness, 
it is not always preserved after being copied. The records 
give no notice of forgeries, and one who relies upon the 
record title must suffer all losses therefrom. A deed or 
mortgage made under an assumed name may be valid,23 
but one who falsely assumes the name of, and imperson­
ates another, commits the equivalent of a forgery. 

Identity of Persons. 

There are many persons in every community bearing 
like names. A title insurance policy insures that every 
John Smith in the records is the John Smith that owns the 
property. No inconsiderable risk is this, when it is real­
ized that before it can be said that a title to real property 
is good, it must be first found that all persons named in 
the publi c records, grantors, grantees, heirs, devisees, 
officers, notaries public, etc., as having done or received 
something affecting the title, are the real persons in in­
terest, and not persons of the same name. Prima facie, 
an indentity of persons is presumed from identity of 
name.24 But this is only prima facie, and upon proof that 
one person bearing a similar name has signed or acted 
in the chain of title, being not the real party in interest, 
the whole chain of record title must falJ.2° Whether the 
crime is that of forgery, or merely the result of mistake 
or ignorance, the result is the same, absolutely no rights 

power of another to sell or mortgage the property to a third 
person who is ignorant of the condition, cannot afterwards as­
sert his priority. Rice v. Rice, 2 Drew 73, 61 Eng. Rep. 646 
(1853); Briggs v. Jones, L. R. 10 Eq. 92, 98 (1870). In Union 
Trust Co. v. Real-Est. Tit. Ins. and Tr. Co ., 27 Pa. Co. Ct. 187, a 
copy of a mortgage and an assignment of it were forged, the 
papers being furnished to the title company by plaintiff, a trust 
company. Defendant filed assignment and closed the transaction, 
and was sued by the trust company on its policy of title insur­
ance. No question was raised as to the liability of defendant on 
its policy, but the court weighed the "innocence" of the parties 
and held the plaintiff was at fault in misleading defendant as to 
the identity of the parties. A valid mortgage was of record. 

19In re Shaw, 7 Fed. (2d) 381 (D. C. N. J. 1925), in which it 
is held that in order to establish a "preference" under the Bank­
ruptcy Act, it is essential to first establish "insolvency" at the 
time of the transfer, which, of course, is a question of fact. 

20Palau v. Helemano Land Co., 22 Hawaii 357, 361 (1914); 
Reck v. Clapp, 98 Pa. 581 (1881); Cole v. Long, 44 Ga. 579 (1872); 
Hopkins v. Fresno County Abstract Co., 36 Cal. App. 699, 173 
Pac. 106 (1918). And where the signature was genuine and the 
acknowledgment was obtained by forgery, the deed afforded no 
protection. Marden v. Dorthy, 160 N. Y. 39, 54 N. E. 726 (1899). 
In Stensgaard v. St. P. Real-Est . Tit. Ins. Co., 50 Minn. 429, 52 
N. W. 910 (1892), the land belonged to one Uihlein and imme­
diately prior to the issuance of a policy of title insurance by de­
fendant the plaintiff purchased and recorded a conveyance from 
a person whom he supposed to be Uihlein, who, however, was 
not Uihlein, but falsely personated him and forged the deed, 
wherefore, it was held that the plaintiff got no title. 

21Hays v. Dillard, 176 A.la. 109, 57 So. 695 (1912); Pry v. 
Pry, 109 III. 466 (1884). 

22Anderson v. Bellenger, 87 Ala. 334, 6 So. 82 (1889); Bacon 
v. Hooker, 177 Mass. 335, 58 N. E. 1078 (1901); Vaca Valley, 
etc. R. R. v. Mansfield, 84 Cal. 560, 24 Pac. 145 (1890). 

23Blackman v. Henderson, 116 Iowa, 578, 87 N. W. 655 (1901); 
Preiss v. Le Poidevin, 19 Abb. N. C. 123, 9 N. Y. St. 695 (1887). 

24Biaggi v. Ramont, 189 Cal. 675, 208 Pac. 892 (1922); Mott 
v. Smith, 16 Cal. 533 (1860). 

25U. S. v. Long, 30 Fed. 678 (C. C. Ga. 1887); People v. 
Peacock, 6 Cow. 72 (N. Y. 1826); Edwards v. State, 53 Tex. Cr. 
50, 108 s. w. 673 (1908). 

accrue under t h e act, not even to a bona fide purchasel' 
for value-the recording laws being powerless to protect. 
Rarely do the public records give forth any information 
as to identity of persons, yet this risk is of tremendous 
importance in establishing the right of just possession of 
real property. 

Want of Legal Delivery. 

Of the risks under consideration, none is more difficult 
of ascertainment by the insurer, or more difficult to pro­
tect against than that of want of legal delivery of instru­
ments in the chain of record title. A deed (and the same 
is true in a general way of other instruments constituting 
contracts affecting the title of, or encumbrances upon, 
real property) is not effective until there has been a de­
livery, either actual, implied, or constructive.26 That the 
recording acts afford little protection against such risks 
fo llows inevitably fro.m a consideration of what consti­
tutes delivery and the proof of it. It is beyond contro­
versy t hat the evidence of delivery must come from with­
out the deed. In other words, a deed never shows upon 
its face, nor by the terms thereof, a delivery, and parol 
evidence thereof must be admitted when the question of 
delivery arises.27 The question of fact is often difficult to 
determine, 28 as it is largely a matter of intention and is 
not conclusively established by the passing of the instru­
ment from the grantor to the grantee.20 The circum­
stances of possession of grantee may be shown,so and if 
delivery to the grantee was unauthorized, it is ineffectual,31 

or where the grantee obtains possession by any wrongful 
means, there is no delivery,32 and in the latter case it re­
quires a considerable degree of negligence on t h e part of 
the grantor to work an estoppel, even against a subse­
quent purchaser for value without notice.33 Cases hold­
ing that there has been no delivery by reason of the exist­
ence of facts without the public records, might be multi­
p lied beyond reasonable limits.34 Under modern business 
practices a considerable portion of all transactions in­
volving the title to real estate are handled through escrow, 
either by regularly constituted escrow corporations or by 
individual agents. Many deeds also are delivered to third 
parties to be recorded after the death of the grantor. In 
both classes of cases, in the final analysis, the fa.cts de­
termining delivery, or want of delivery, whether depend­
ent upon intention, actual parting with control by the 
grantor, delivery upon condition, a wrongful act of some­
one, or words of the grantor written or oral at the time 
of deposit, are subject to proof to defeat the recorded 
chain of title. Even where there has been a conditional 
delivery and the courts are inclined to protect a bona 
fide pur chaser for value, the facts establishing his status 
as bona fide purchaser must be proved before he may 

2GBarr v. Schroeder, 32 Cal. 609 (1867); Williams v. Arm­
strong, 130 Ala. 389, 30 So . 553 (1901): Younge v. Gui lbeau, 70 
U. S. 636 (1866); Johnson v. Kramer, 203 Fed. 733 (1913); 
Lewis v. Burns, 122 Cal. 358, 55 Pac. 132 (1898); Schultz v. 
Schultz, 274 Ill. 341, 113 N. E. 638 (1916); Perry v. Hackney, 132 
N. C. 368, 55 S. E . 289 (1906). 

27Whitney v. Dewey, 10 Idaho, 633, 655, 80 Pac. 1117 (1905). 
28Wi!liams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915); Whit­

man v. Heneberry, 73 Ill. 109 (1874). 
29Gaylord v. Gaylord, 150 N. C. 222, 63 S. E. 1028 (1909); 

Dietz v. Farish, 44 N. Y. Super. Ct. 190 (1878); Hastings v. 
Vaughn, 5 Cal. 315 (1855); Black v. Sharkey, 104 Cal. 279, 37 
Pac. 939 (1894); Lee v. Richmond, 90 Iowa, 695, 57 N. W. 613 
(1894). 

30South ern Life Ins. & Trust Co. v. Cole, 4 Fla. 359 (1852); 
Carnes v. Platt, 29 N. Y. Super. Ct. 270 (1868). 

31Stephenson v. Southerland, 150 App. Div. 275, 134 N. Y. 
Supp. 774 (1912); Cannon v. Cannon, 26 N. J. Eq. 316 (1875). 

32Holm es v. Salamanca, etc. Co., 5 Cal. App. 659, 91 Pac. 160 
(1907); Cox v. Schnerr, 172 Cal. 371, 156 Pac. 509 (1916). 

33Carusi v. Savary, 6 D. C. App. 330 (1895); Gould v. Wise, 
97 Cal. 532, 32 Pac. 576, 33 Pac. 323 (1893); Henry v. Carson, 
96 Ind. 412 (1884); Stanley v. Valentine, 79 Ill. 544 (1875); 
Hal l v. Weaver, 34 Fed. 104, 13 Sawy 188 (1888), holding that 
proof will be allowed to show whether alteration of deed was 
made before or after delivery. 

34Fitch v. Bunch. 30 Cal. 208 (1866); Alsop v. Swathe!, 7 
Conn. 500, (1829); Metcalfe v. Brandon, 60 Miss. 685 (1882); 
Culmore v. Genove, 24 S. W. 83 (Tex. Civ. App. 1893); Lewis v. 
Burns, supra note 26; Hall v. Waddill, 78 Miss. 16, 27 So. 936, 
28 So. 831 (1900); Elliott v. Merchants Bank & Trust Co., 21 
Cal. App. 536, 132 Pac. 280; (1913); Stephensen v. Southerland, 
134 N. Y. Supp. 774 (1912); Burke-Mobray v. Ellis, 44 Tex. 
Civ. App. 21, 97 S. W. 321 (1906); Morgan v. Morgan, 82 Vt. 
243, 73 At!. 24 (1909) . 
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enjoy the protection of the recording acts, or of the laws 
of equity.35 

In connection with the handling of escrows, litigation is 
common, resulting, perhaps, from uncertainty as to de­
livery, and the time when it actually takes place.36 The 
agreements on which delivery hinges may be either writ­
ten or oral, and disputes arise as to whether the terms of 
the escrow have been complied with,37 at what point of 
t ime the escrow holder becomes the agent of the seller,38 
as to whether there is such an agreement as to constitute 
a valid escrow,39 and upon many other points affecting the 
passing of the legal or equitable t itle. 

When a deed or other instrument is handed to a third 
person to be delivered after the grantor's death, questions 
arise as to whether the deposit was made beyond recall,40 
and whether the deed is to take immediate effect or be 
po!;tponed until after the death of grantor.41 In both 
classes of escrows mentioned, the existence of the facts 
upon which title is predicated, is a normal risk of the title 
insurance policy. 

Copyists' and Recorders' Errors. 
Occurring less commonly, perhaps, than some of the 

foregoing defects of title, but of some importance in this 
connection, are defects in the transcribed records, gen­
erally termed copyists' or recorders' errors. While there 
are conflicting decisions, in a considerable number of the 
states it is held that in the case of an error of the re­
corder, it is the bona fide purchaser who suffers, rather 
than the one who attempted to have the instrument re­
corded. 42 Where the opposite rule prevails, it is held that 
.an instrument, erroneously copied, gives constructive 
notice only of its contents as written and must be "re­
corded according to law" in order to give notice.43 Under 
the former line of decisions, as in case of forgery, false 
personations, or wrong identity, no rights accrue by virtue 
of the error, and the evidence of the truth is hid away, 
perhaps, in the desk, trunk, or house clock of the bene­
ficiary of the instrument itself. Under the latter line of 
·decisions there is still the matter of proving that the pur­
chaser was without actual knowledge of facts sufficient to 
put him upon inquiry.44 

Minors and Others Under D isability. 

Deeds made by minors and infants, within the varying 
regulations of statutes, are voidable by the infant on com­
ing of age,45 and unless in equity he is estopped from dis­
affirmance which rarely occurs, he may disaffirm as against 
the purchaser and no protection to the latter is afforded 
by the recording or registration acts. 46 The deeds of per-

35Chapman v. Ost ergard, 73 Cal. App . 539, 238 Pac. 1081 
(1925); 2 POMEROY, EQUITY JURISPRUDENCE (3rd ed. 1905) §755; 
William E. Burby, Deeds Delivered on Condition (1927) 1 So. 
CAL. L. REV. 32. 

36Lynn v. McCoy, 200 S. W. 885 (Tex. Civ. App. 1917); 
•Grimm v. Williams, 200 S. W . 1119 (Tex. Civ. App. 1918) ; Los 
Angeles City H. S. Dist v. Quinn, 195 Cal. 377, 234 P ac. 313 
(1925). 

37 MiJler v. Deael , 239 S. W. 679 (Tex. Civ. App. 1922 ) . 
38Shreeves v . Pearson, 194 Cal. 699, 230 P ac . 448 (1924 ); 

Neal v. Owings, 108 Kan. 73, 194 Pac. 324 ( 1921). 
39Schmidt v. Baar, 283 S. W . 1115 (Tex. Civ. App . 1926); 

Hargett v. Hargett, 201 Ala. 511, 78 So. 865 (1918); Lewis v. 
Rouse, 240 P ac. 275 (Ariz. 1925 ). 

40Taft v. Taft, 59 Mich. 185, 26 N. W. 426 (1886) ; Cook v. 
Brown, 34 N. H . 460 (1852). 

41Trask v. Trask, 90 Iowa, 318, 57 N. W. 841 (1894) ; Hatha­
way v. P a ine, 34 N. Y. 92 (1865); Crozer v. White, 9 Cal. App. 
612, 100 Pac. 130 ( 1908); Standiford v. Standiford, 97 Mo. 231, 
10 s. w. 836 ( 1889) . 

42Throckmorton v. Price, 28 Tex. 606 (1866); Gillespie v. 
Rogers, 146 Mass .. 612, 16 N. E. 711 (1888) ; Mims v. Mims , 35 
Ala. 23 (1859); Lewis v. Hinman, 56 Conn. 55, 13 At!. 143 (1888). 

43Cady v. Purser, 131 Cal. 552 , 63 Pac. 844 (1901 ); Taylor v. 
Amer. Nat. Bank, 64 Fla. 525, 60 So. 783 (1913); Frost v. Beck­
man 1 Johns . Ch. 288 (N. Y. 1814); Bamberg v. Harri son , 89 
:s. c'. 454, 71 S. E. 1086 (1911); Gilchrist v. Gough, 63 Ind. 576 
( 1878 ). 

44See Donald v. Beals, 57 Cal. 399 ( 1881) , showing the effect 
of slight means of knowledge upon the status of a purchaser in 
·such cases. 

45Irvine v. Irvine, 76 U. S. 800 ( 1869); Hastings v. Dollar­
hide, 24 Cal. 195 (1864); Dixon v. Merritt, 21 Minn. 196 _(1875 ); 
Flinn v. Powers , 36 How. Prac. 289 ( N . Y. 1868) ; Wilson v. 
Branch, 77 Va. 65 (1883). 

46Tucker v. Moreland, 35 U. S. 345 ( 1836). On estoppel, see 
Pace v. Cawood, 33 Ky. L. 592, 110 S. W. 414 (1908) . 

sons under disability by reason of being wanting in mental 
capacity to contract, either from degrees of insanity, 47 

old age,48 or extreme intoxication, where th e grantee has 
taken an unfair advantage of his condition,49 may be set 
aside. Where there is no mind in the grantor capable of 
contracting, the instrument makes no record and g ives no 
notice. 

So, also, one may be under disability to own real 
property by reason of alien birth and descent from Asiatic 
races. The character of the name appearing of record is 
sometimes slightly indicative of the race, as in case of 
Japanese and Chinese names, but ordinarily it is impos­
sible to ascertain from the records whether the person is a 
high caste Hindu,50 a Syrian,51 or an Arabian or a Japa­
nese,52 and therefore incapable of holding title to real 
property, or whether the person is an Armenian, or of 
other race of remote European origin, and therefore en­
titled to enjoy the privileges of citizenship.53 Except in 
rare cases, where statutes provide for making a record, 
the public records do not disclose the disabilities of those 
dealing with real property. 

The Relation o f Husband a nd W ife. 

The major difficulties encountered by the insurer of 
titles, growing out of the relation of husband and wife, 
consist not altogether in the uncertainties of the law in 
relation to the acts of the parties to the marital relation 
as written into the public records, but in large part those 
difficulties arise from the impossibility of obtaining from 
such records information as to the existence of the mar­
riage relation, or the point of time it is entered into, upon 
which facts all rights of the parties depend. It is true 
there is an abundance of judicial decision on community 
property, the right of dower, estates by entirety, home­
stead, the trust relation of the spouses, and the rights and 
disabilities of married women, as these rights and disabili­
ties are provided for in various jurisdictions, but strangely 
enough, rarely has any attempt been made to make an 
effective record of the fact of marriage as a condition 
precedent to dealing with real property. That is to say, 
there has been no attempt made by the statutes of the 
various states to create a record of marriages which shall 
be conclusive in the matter of conveyancing. Perhaps it 
could not be done. At any rate the fact of marriage is 
one to be proved in open court. Recitals contained in 
deeds that a party is "single" or "married," or that the 
parties are husband and wife, are merely self serving, and 
not conclusive. The records of the county where the real 
property is situated may even show a record of a marriage 
and yet the marriage may have been dissolved in another 
county or state. 

Under the common law the legal identity of the wife 
was merged in the man she married, and her contracts 
were generally void.54 The common law has been modified 
by the various statutes of the states fixing the rights of 
the spouses with respect to property.50 Some of these 
statutes restore the wife to the status of a single woman 
with respect to her separate estate,56 while others limit 
somewhat her control of such property.57 The structure 

47Essary v. Marvel, 274 Ill. 576, 113 N. E. 859 ( 1916 ). 
48Morton v. Davis, 105 Ark. 44, 150 S. W. 117 (1912). 
490'Connor v. Rempt, 29 N. J . Eq. 156 ( 1878) ; More v. More, 

133 Cal. 489, 65 Pac. 1044, 66 Pac. 76 (1901 ) . 
50U. S. v. Bhagat Singh Thind, 261 U. S. 204, 43 Sup . Ct. 

338 (1923). 
51Ex Parte Shahid, 205 Fed. 812 (D. C. S. C. 1913 ). 
52U. S. v. Ali, 7 Fed. (2d) 728 ( D. C. Mich. 1925); Ozawa v. 

U. S., 260 U. S. 178, 43 Sup. Ct. 65 (1922 ). 
53U. S. v. Cartozian, 6 Fed. (2d ) 919 ( D. C. Or. 1925). 
54The incapacity of th e wife to contract was a canon of the 

common law. Blythe v. Dargin, 68 Ala. 370, :>75 (1880). "Legal 
existence of the wife merged in the husband ." Hall v. John s, 17 
Idaho, 224, 105 Pac. 71 (1909). See Hames v. Castro, 5 Cal. 109 
(1855); Forsythe v. Barns. 228 Ill. 326, 81 N. E. 1028 (1907); 
Drury v. Foster, 69 U. S. 780 (1864 ). 

55Mayo v. Gleason Bank, 140 Tenn. 423, 205 S. W. 125 
(1918); Carter v. Becker , 6_9 Kan. 524, 77 Pac. 264 (1904), hold­
ing that such laws are desi gned to restore to the wife her con­
trol of h er separate estate, which, under the common law, she 
lost by marriage. 

56Wood v. Wood, 83 N. Y. 575 (1880) . 
57 Barnett v. Harshbarger, 105 Ind . 410, 5 N. E. 718 (1886). 
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<>f the law thus built up throughout the states by statute 
and constitution, has resulted in this situation, that the 
titles to real estate that married persons, single or together, 
have dealt with, as shown by the public records, may be 
said to be good or bad only upon proof, not only of the 
fact of the existence of the marriage relation and the time 
entered into, but of the nature of the estate itself, which, 
in turn is dependent upon, first, when the property was 
acquired, whether before or after marriage, and second, 
·how acquired, whether by gift, bequest, devise, descent, or 
purchase, and if by purchase, the source and character of 
the funds as to ownership. In short, the entire body of 
the risks resulting from the marriage relation are de­
:pendent upon the existence or nonexistence of facts, 
which, from their very nature, except in rare cases, cannot 
!le ascertained from the public records.0 

This is true, not only in those states where the right of 
dower is preserved, or estates by entirety are permitted, 
but it is particularly true in the community property states. 
Indeed, it is safe to say that in the community property 
states few titles are insured where the insuring company 
has any actual dependable knowledge, either from the rec­
ords or otherwise, as to whether the one who signs as 
wife is such, or as to whether the property owned or con­
veyed was community property or otherwise.09 

Generally speaking, it may be said that the laws con­
trolling the ownership and alienation of real property, as 
affected by the marital relation, have been developed quite 
independently of the registration laws. The estates in real 
property held by husband and wife, almost without excep­
tion, are conditioned upon facts entirely unrelated to the 
recording laws. The right of dower, under the common 
law, depended upon: (1) a lawful marriage; (2) seisin of 
the husband during the marriage of an estate of inherit­
ance in land; and ( 3) death of the husband, leaving the 
wife surviving.60 Substantially the same principles are 
carried into the statutes of the states that have es­
tablished statutory dower. When the wife releases 
or fails to release her dower of record,61 the making of the 
record or the want of a record has little significance. So, 
also, the requisites of an estate of curtesy were marriage, 
seisin in the wife, birth of issue, and death of the wife ;62 
<>f estates by entirety, a lawful marriage, and a convey­
ance to husband and wife during the existence of the mar­
riage relation. A conveyance to a man and woman, de­
scribing them as husband and wife, creates no estate by 
-entirety, if in fact, they are not husband and wife. G3 

It is because both the common law and the Spanish law 
of community property have their sources in countries 
where the American system of recordation was unknown 
that examiners of titles are unable to rely upon the records 
of transfers to or by husband and wife, or by a man or 
woman alone. Therefore, has grown up the custom of re­
quiring the wife to sign in all cases, whether necessary or 
not. And for this reason no titles to real property are 
shown by the records to be perfect, where any transfers 
by men or women appear of record. 

The After-Born Child And Pretermitted Heir. 
Title by descent or devise, as a general rule, vests upon 

:isrn the State of California, for instance, t he recitals of the 
husband in the deed , whereby he attempts to convey without the 
wife joining, are of no avail, if in fact the pt·operty is commu­
nity property, and he is, in fact, married. The manner and time 
·of acquisition, and whether during coverture, determine the char­
acter of the property. Killian v. Killian, 10 Cal. App. 312, 101 
Pac. 806 ( 1909). 

:i9Where a deed to the wife recited, "as and for her separate 
estate," the separate character of the prope1·ty is established of 
record. Peck v. Brummagim, 31 Cal. 440 (1866) . So, also, by 
·§164 of the Civil Code, certain disputed presumptions arise when 
property is transferred to a married woman by a n instrument 
in writing, that she takes it as her separate property, which 
pre umptions are conclusive in favor of a "purchaser in good 
faith and for a valuable cons ideration." This statute, and §§1401 
and 1402 of the same code, and the record of estate distributions 
in the Probate Courts provide the principal aids given by the 
public records in determining the nature of property in Cali­
fornia, whether separate or community. Seldom is the record 
suffic ient of itself to determine title, even where the presumptions 
of the statute apply. 

GOWhiting v. Nicholl, 46 Ill. 230 (1867); Rumsey v. Sullivan, 
166 App. Div. 246, 150 N. Y. Supp. 287 (1914). 

GI White v. Graves, 107 Mass. 325 (1871). 

the death of the decedent or testator, subject to the limited 
authority of the probate courts for settlement of the 
estate, or execution of the will,64 and while, as a general 
rule, it may be conclusively determined from the probate 
proceedings who are heirs or devisees, or in whom title 
vests upon the death of the testator, in some important 
instances, neither the will nor the probate proceedings are 
conclusive as to certain persons, as where the testator fails 
to name a child or children, though born after the demise 
of the testator, or issue of a deceased child or children. 
Many state statutes provide that such omission shall op­
erate to revoke the will as to them, or that the testator 
shall be deemed to have died intestate as to such omitted 
heirs. a;; 

It has also been held that where the will is void as to a 
pretermitted heir, since he cannot be deprived of his in­
heritance by the will, sales of property under the will are 
illegaJ.66 Thus it is obvious that the records give no warn­
ing of the vested rights of the after-born child or pre­
termitted heir in such cases, and subject to what pro­
tection may be afforded by statutes of limitation or the 
doctrine of !aches, such risks will be found to be not few 
in number and very real. 

Void Judgments And Decrees. 
Many decrees and judgments of the courts are void for 

want of jurisdiction; and though, in the absence of fraud 
committed upon the court, the general rule is that the 
want of jurisdiction must appear from the record in order 
to render the judgment subject to collateral attack,67 

nevertheless, there are an alarming number of cases of 
recent years where judgments effecting the title to real 
property, appearing regular upon the record, have been 
held absolutely void for fraud in obtaining service of 
process or otherwise in obtaining the judgment; the rule 
being that an attack upon a judgment for having been 
procured by fraud is a direct attack, since the establish­
ment of the extrinsic fraud shows that no judgment has 
been rendered. GB In all such ca es where a judgment or 
decree of' court is void for extrinsic fraud rarely, if ever, 
is there anything to put one upon inquiry shown in the 
public records affecting the title of the property. 

Violations Of The Usury Laws. 
That the risk of failure, either in whole or in part, of a 

mortgage or trust deed securing indebtedness, by reason of 
invalidity of the contract as in violation of statutes against 
usury, is a normal risk of title insurance has been asserted 
by some and denied by others who have written or spoken 
upon the laws of title insurance. For the purposes of this 
survey no attempt will be made to present the many in­
teresting cases bearing upon the general subject of usury.119 

Our concern will be to ascertain if such risks, or any sub­
stantial part of them, fall within the classification under 
consideration. 

Most of the states have laws against usury. As to when 
there is a violation of the usury laws must largely depend 
upon the terms of the statute. Generally defined, usury 
is the contracting for or reserving something in excess of 
the amount allowed by law for the loan or forbearance of 
money. rn A contract which upon its face is prohibited by 

U2Day v. Burgess, 139 Tenn. 559, 202 S. W. 911 (1918). 
G3Carver v. Smith, 90 Ind. 222 (1883); Fulper v. Fulper, 54 N. 

J. Eq. 431, 34 Atl. 1063 (1896). 
64Ifall v. Hall, 98 Wis. 193, 73 N. W. 1000 (1898); Jones v. 

Shomaker, 41 Fla. 232, 26 So. 191 (1899). 
05Schneider v. Koester, 54 Mo. 500 (1874); Estate of Ryan, 191 

Cal. 307, 216 Pac. 366 (1923). 
GGKolp v. Kolp, 3 Yeates 164 ( Pa. 1801); Smith v. Robertson, 

89 N. Y. 555 (1882); Smith v. Olm stead, 88 Cal. 582, 26 Pac. 521 
(1891), where it is held that the pretermitted child succeeds i m­
mediately on the death of the testator and that that title could 
not be divested, bv a sale by the executrix; Rowe v. Allison, 87 
Ark. 206, 112 S. W. 395 (190 ) . 

67Mellen v. Moline Malleable Iron Works, 131 U. S. 352, 9 Sup. 
Ct. 781 1889). 

68Patch v. Ward, L. R., 3 Ch. App. 207 (1867); FREEMAN, JUDG­
MENTS, §495; "An attack upon a judgment on the ground that it 
was procured by fraud is a direct attack since the establishment 
of the fraud shows that no judgment has been rendered." Par­
sons v. Weis, 144 Cal. 410, 415, 77 Pac. 1007 (1904). 

GOSee Raymond B. McConlogue, Usury (1928) 1 So. CAL. L. REY. 
253. 

70U. S. Mortgage Co. v. Sperry, 26 Fed. 727, 730 (C. C. Ill. 
1885). 
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positive law is under the condemnation of the law, and 
the beneficiary of such contract cannot come into court 
and ask to have his illegal objects carried out.n If the 
definitions of the title to real estate and of title insurance 
forming the premises of these notes are well formed, any 
contract that purports to create a lien upon, or a charge 
against real property, if appearing of record, would be 
covered by a policy of title insurance under said definition. 
It will be conceded that the interest of mortgagee, or bene­
ficiary under a deed of trust securing indebtedness, con­
stitutes an insurable interest for the purposes of title in­
surance. Therefore, if the policy insures against loss by 
reason of title, liens or encumbrances, one who loses by 
reason of invalidity of a mortgage shown upon the record, 
must be entitled to recover under the plain terms of the 
policy, where the record shows that the interest agreed to 
be paid is illegal. 12 This concerns the record title only and 
may be assumed to be true. But there are two elements 
of the offense of usury, one the "contracting for" and the 
other the "receiving," and it is well settled that the court 
will look to the real character of the transaction regardless 
of its form. Not only will the court look into the acts of 
the parties at the time of the execution of the contract, 
but subsequently to determine whether there is usury.75 
Although a valid mortgage is not affected by a subsequent 
usurious agreement,74 even a verbal agreement for an ad­
ditional advantage or compensation to the lender, in ad­
dition to interest reserved at the highest legal rate, renders 
the mortgage usurious,75 if a part of the original trans­
action. So if any part of the principal is retained as a 
bonus or commission, which, when added to the interest 
reserved exceeds the permitted rate, the mortgage is 
usurious in fact, although appearing to be valid upon the 
face of the record.76 The rule established by the Supreme 
Court of the State of California in Haines v. Commercial 
Mortgage Cornpanym is amply supported by the authorities 
of other jurisdictions, and is applicable to all usury 
statutes. In that case the note secured by trust deed was 
set out in the deed of trust, and neither the note nor the 
deed of trust disclosed any violation of the usury law; 
but on proof that three per cent. of the principal of the 
loan had been retained as a commission by an officer of 
the lender corporation, the full legal rate of twelve per 
cent. per annum being provided for in the note, the court 
held that the three per cent. was usurious interest, al­
though included in the principal of the note, and restrained 
the foreclosure of the trust deed as to all sums of interest. 
Therefore, a mortgage or trust deed securing an indebted­
ness may be valid upon the face of the record, but incap­
able of being enforced as to the interest reserved by the 
note or notes. Indeed, the validity or invalidity of a lien 
or charge upon real estate, as affected by usury laws, de­
pends primarily upon the agreement and intent of the 
parties at the time of entering into the transaction, and 
not upon the form of the written agreement;77 and while 
in some jurisdictions the defense of usury is held to be a 
personal privilege on the part of the debtor,7B and in 
others it is held that it may be taken advantage of by any 
purchaser who does not purchase subject to the mortgage 
or trust deed, or by a subsequent mortgagee,79 it is im­
material here, for if the lien or charge is unenforceable, 

71Sage v. Hampe, 235 U. S . 99, 35 Sup . Ct. 94 (1914 ); Moffatt 
v. Bulson, 96 Cal. 106, 30 Pac. 1022 (1892). 

72First National Bank v. Phares, 70 Oki. 255, 174 Pac. 519 
(1918); Blodgett v. Rheinschild, 56 Cal. App. 728, 732, 206 Pac. 
674 (1922); Klein v. Title Guaranty & Surety Co., 166 Fed. 365 
(1909); Dale v. Duryea, 49 Wash. 644, 96 Pac. 223 (1908); Mills 
v. Association, 75 N. C. 292 (1876); Wallace v. Zinman, 200 Cal. 
585, 254 Pac. 946 (1927) . 

73Dozier v. Mitchell, 65 Ala. 511 (1880); Fox v. Lipe, 24 Wend. 
164 (N. Y. 1840). 

74Allison v. Schmitz, 31 Hun. 106 (N. Y. 1883); Dotterer v. 
Freeman, 88 Ga. 479, 14 S. E. 863 (1891). 

75Vilas v. McBride, 62 Hun. 324, 17 N. Y. Supp. 171 (1891). 
76Cox v. Mass. Mut. Life Ins. Co., 113 111. 382 (1885); Barger 

v. Taylor, 30 Or. 228, 42 Pac. 615 (1895); Haines v. Commercial 
Mtg. Co., 200 Cal. 609, 255 Pac. 805 (1927). 

76aSupra note 76. 
77See cases supra note 76. 
7BStickney v. Moore, 108 Ala. 590 19 So. 76 (1895); Studabaker 

v. Marquardt, 55 Ind. 341 (1876). 
79Banks v. McClellan, 24 Md. 62 (1865); Bard v. Fort, 3 Barb. 

in whole or in pa1-t, by reason of usury, and it has been 
insured as a valid and prior lien or charge in favor of a 
mortgagee, there may be loss to the insured.BO 

Under this view of the law of title insurance, the 
insuring company, when issuing a policy of title insurance, 
covering the validity and priority of the lien or charge 
of a mortgage or deed of trust upon real property, in favor 
of the owner of the indebtedness (such being the insurable 
interest) must of necessity assume liability for the legal 
disposal of the funds or proceeds of the loan, regardless 
of the face form of the note or notes. Moreover, many 
mortgages and trust deeds do not set out all of the terms 
of the contract; and in such cases the risk of usury is 
assumed by the insurer, unless specifically excepted by the 
terms of the policy, or the obligations thereof are strictly 
limited to the record title.Bl It is alike immaterial whether 
the lien or charge is void only as to interest or void as to 
both principal and interest. Nor is the situation similar 
to the one arising where there is a set-off or defense to 
a valid mortgage. In the latter case the mortgage and 
note are valid contracts; but where a contract forming the 
basis of a lien or charge upon real property is tainted with 
usury, there is an intrinsic invalidity, similar to that re­
sulting from fraud or forgery, which destroys its effective­
ness for any purpose to the extent prohibited by statute. 
In some cases, perhaps, the public records may indicate 
the probable presence of usury, but in no cases are the 
records proof of the absence of usury. 

Mechanics' Liens 

The risks of title insurance end where the risks of other 
insurance begin. Title insurance is designed to protect the 
insured and save him harmless from any loss arising 
through defects, liens or encumbrances that may be in 
existence, affecting the title when the policy is issued. But 
it is not necessary that a lien or encumbrance be of record 
at the date of the policy, or that the lien shall have been 
perfected. The right creating the defect or encumbrance 
may be an inchoate right, such as the right of mechanics' 
liens between the time of commencement of performance 
of the contract or labor, or the furnishing of the materials 
and the filing of the notice of lien. By the statutes of 
many of the states the lien relates back to the time of 
beginning the work or furnishing the material. A title 

· policy which insures against claims of title or encum­
brance prior in date and time to the date of the policy, 
insures against this inchoate right of mechanics' lien.SZ 

The theory of the right of mechanics' lien is that one 
who has enhanced the value of property has a preferred 
right to follow his labor and material into the property.SS 
The right is either of statutory or constitutional origin,s4 

and while the statutes differ widely in their provisions, the 
things that fix the time when the lien attaches, and its 
priority as to other rights, are general throughout the 
states, by reason of the very nature of the lien itself, the 
very right to a lien being conditioned upon actual notice 
resulting from the commencement of work upon the prop­
erty, and not upon any notice imputed by the records. The 
theory is that the purchaser or mortgagee, when acquiring 
an interest in, or a lien upon land, should know that 

632 (N. Y. Ch. 1847); Matthews v. Ormerd, 140 Cal. 578, 74 Pac. 
136 (1903) . 
' SO it has been the practice of title insurance companies, until 
recently, to exclude from their policies liability for usury, and 
for this r eason the point has not been directly raised in the 
courts of last resort. Recently, however, investors have demanded 
that such policies cover invalidities in mortgages on account of 
violations of the usury laws, and thus the question has been 
squarely presented for decision. 

SlUnder the rule laid down in Foehrenbach v. Ger. Amer. Title 
and Trust Co., supm note 9, it is quite probable that the title in­
surance company would be liable to the mortgagee procuring title 
insurance without mi srepresentation, notwithstanding such in­
sured may have doubted the validity or priority of the lien of his 
mortgage, at the time of the application for insurance. 

B2State v. Minn. Title Ins. and Tr. Co., 104 Minn. 447, 116 N. W. 
944 (1908); Wheeler v. Real-Est. Tit. Ins. & Tr. Co., 160 Pa. St. 
408, 28 At!. 849 (1894); Minn. Tit. Ins. & Tr. Co. v. Drexel, 7() 
Fed. 194 (C. C. A. 8th, 1895); Tit. Guar. & Tr. Co. v. Wrenn, 
36 Ore. 62, 56 Pac. 271 (1899); Quigley v. St. Paul Title Ins. Co., 
60 Minn. 275, 62 N. W. 287 (1895). 

83Mochon v. Sullivan, 1 Mont. 470 (1872). 
S4Martin v. Becker, 169 Cal. 301, 146 Pac. 665 (1915). 



TITLE NEWS 9 

buildings have been commenced thereon, and that the 
work will go on to completion. This situation, in ancient 
times, was quite satisfactory, but under modern conditions 
where vast sums of money from the great financial centers 
are being invested in lands and securities far distant there­
from, those who propose to insure the title of such lands 
and the priority of liens thereon are presumed to cover the 
entire title and the whole question of priority. Title in­
surance, being required to insure against mechanics' liens, 
whether of record or inchoate, inquires, what are the 
factors fixing the time when the lien attaches, and the 
priorities with relation to other liens and rights? From 
a survey of many cases under many statutes, it may be 
said that the factors which, as a general rule, determine 
and fix priority as between mortgagees, or other purchas­
ers or encumbrancers, and lien claimants, and which must 
be tested by the insuring company, are, first, time of re­
cording the mortgage, or in some states, the execution of 
the mortgage, in relation to the commencement of the 
building or the commencement of labor or the delivery of 
materials, second, existence or nonexistence of a valid con­
tract between the borrower and lender, third, knowledge 
or lack of knowledge on the part of claimant and mort­
gagee of existence of the rights of the other at the time 
of recording the mortgage or commencement of work, and, 
fourth, time of actual recording of claim of lien .K• 

If the insurer is undertaking to insure against defects 
of title and priority of liens and encumbrances by a con­
tract of indemnity such as has been defined by the courts, 
it will be able to obtain from the records the date of the 
recording of the mortgage, and the date of the recording 
of the claim of lien, and nothing more. The important 
things that fix the priorities are matters not of record, and 
must be verified by the insurer by inquiry of the parties 
by taking proof of the time of commencement of labor 
or the furnishing of materials, and of the facts as to the 
existence of contracts, as to knowledge as constituting 
actual notice, and of the facts as to the disposal of the 
funds of the loan. While seeking by the recording acts, 
on the one hand, to discourage secret liens and equities, the 
law, on the other hand, has so favored those who contrib­
ute something of value to property in the form of labor 
and materials, that the value of the records in determining 
the existence of mechanics' liens has been reduced to a 
mm1mum. The records in a given case may show what 
liens are valid, but the risks of mechanics' liens, from the 

8;;There must be a binding contrnct to make advances, otherwise 
mortgage recorded is not super ior to lien for construction work 
commenced later. San Francisco Lumber Co. v. Yates, 54 Cal. 
App. 10~, 204 Pac. 423 (1921); Fickling v. Jackman , 53 Cal. App. 
Dec. 1358, 259 Pac. 84 (1927). Actual notice by a lien claimant 
of an unrecorded mortgage has the same effect as a prior record 
of the mortgage. Miller v. Stoddard, 50 Minn. 272 , 52 N. W. 895 
(1892). See Hardy v. Frey, 49 Cal. App. 551, 196 Pac. 92 (1920). 
After commencement of work every person dealing with the 
property is charged with notice of liens regardless of the state 
of the public records. Keating Imp. Co. v. Marshall Electric 
Light & Power Co., 74 Tex. 605, 12 S. W. 489 ( 1889); Crowell v. 
Gilmore, 13 Cal. 54 (1859). 

standpoint of the insurer, are not record title risks. 

The foregoing survey of matters that may defeat the ap­
parent record title is not intended to be exclusive of many 
others of like effect. Attention has been called to a num­
ber of the most important risks of title insurance result­
ing from some inherent defect or invalidity in a link of 
the chain of title to real property, no notice of which is 
given by the public records. It will be observed that 
most of these result from frauds and dishonesty of men, 
or an entire lack of the existence of a valid contract for 
one reason or another, so that the recorded instrument is 
not what it purports to be. Obviously, if human beings 
were not dishonest and were so infallible that no recorded 
instruments appeared of record save those that represent 
the absolute truth, the i:ecording or registration acts would 
afford an adequate basis for title insurance as to the 
greater part of the matters herein referred to. Since, 
however some men are dishonest, and none are infallible, 
and since the recording laws, however beneficent in their 
purpose, cannot be used as a means by which one may de­
fraud another, or by which one may take away the prop­
erty of one who is faultless, and who has not willed to 
part with it, or who is incapable of parting with· it, title 
insurance must look to the actual facts, and must assemble 
and consider all of the muniments of title, which, under 
the law, constitute the means of proving the right of just 
possession. 

This broader view of title insurance has been recognized 
by some of our courts of last resort, although many of 
the decisions directly affecting the title insurance contract 
are filled with discussions as to what particular construc­
tion should be placed upon special provisions therein con­
tained.86 Such cases have very well established the general 
nature of the title insurance contract, but they are not 
very helpful in an attempt to ascertain in what respects 
the public records are not conclusive.87 There remain yet 
to be considered the most interesting of such risks-those 
arising out of, or connected with, actual possession.* 

E6Foehrenbach v. Ger. Am. Tit. & Tr. Co., supra n ote 9; Fid. 
Ins. Tr. & Safe Dep. Co. v. Earle, et al., 23 Pa. Co. Ct. 449, 9 Pa. 
Dist. 198; Taylor v. N. J. Tit. Guar. & Tr. Co., 70 N. J. L. 24, 56 
At!. 152 (1903), 68 N. J. L . 74, 52 At!. 281 (1902); Dove and 
Guth v. Commonwealth Tit. Ins. & Tr. Co., 6 Pa. Dist. 263; Gil­
tinan v. Lehman, 65 N . J. L . 668, 48 At!. 540 (1901); B.arton v. 
W. J. Tit. & Guar. Co., 64 N . J . L. 24, 44 At!. 871 (1899); Wheeler 
v. Equitable Tr. Co .. 206 Pa. St. 428, 55 At!. 1065 (1903), 221 Pa. 
276, 70 Atl. 750 (1908 ); Ocean View Land Co. v. W. J. Tit. Guar. 
Co., 71 N. J. L. 600, 61 At!. 83 (1905). Practically all title in­
surance policy forms in use in this country by their terms insure 
against loss by reason of defects, liens and encumbrances and 
priority thereof, but the special provisions therein in serted are 
of as many varieties as there are title insurnnce corporations 
engaged in the business. As to how conclusive the record shall 
be, when the right of action accrues, whether in sura nce is against 
unmarketability, and as to a multitude of conditions, stipulations 
and exceptions, there is no uniformity. 

87The citations herein are not numerous a nd necessarily refer 
to principles of law elementary in their character; and these 
notes are not intended to be informative, but suggestive only, 
of the possibility that the value of a mere record title to real 
property has been over estimated. 

*[These matters will be discussed by Mr. Haymond in a sub­
sequent issue of TITLE NEWS.] 
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Some Live Problems in Abstracting 

I am somewhat embarrassed to make 
such a talk before some of you who 
have been long in the work, but I am 
allowing myself to assume that in this, 
as in other professions, new members 
come in from year to year and that 
some of you may not have had such in­
structions, or that others of you, per­
haps, have not read your texts of in­
struction in your annual reports, which 
Should be filed away and reviewed from 
time to time for just such suggestions 
ai:: I shall give you. 

Having been an abstracter mysel r. 
for some fifteen years, having had the 
honor to be a charter member of this 
Association, and also having had the 
pleasure of sitting in judgment on your 
litera1·y efforts for several years, I will 
talk from both sides of the question . 
As I said to you when I was writing 
you letters as an examiner: "I have 
been there; I served my apprentice­
ship; I grew up through it; I know 
what you abstracters can do." 

Abstracting, Not Copying. 

I recall one instance in my experi­
ence which happened less than two 
years ago. An abstracter in a western 
county of the state had prepared an 
elaborate exhibit of a title, and I sa~' 
"elaborate" advisedly. In the title had 
occurred the death of a mother who 
left minor children. A guardian had 
been appointed, the mother having had 
an interest in part of the land, and the 
zealous abstracter not only abstracted 
the proceedings, he rather inserted 
verbatim, et literatim, everything from 
the time of the appointment, including 
the annual reports. Then later when 
the father died, some of the children 
were yet minors, and the process was 
repeated, comprising in all some thirty 
or forty pages of such material. The 
title did not pass until all of the chil­
dren had arrived at legal age. 

In my notes on the title there were 
pertinent matters apparently missing, 
and I suggested that a review of cer­
tain chancery proceedings, with fur­
ther showing of service (the prayer in 
the bill, etc. ) be had, rather than such 
an extensive copy of non-essential 
guardianship proceedings. 

The gentleman returned the abstract 
with the illuminating advice that he 
had "been in the abstract. business for 
forty-two years, that the attorneys 
who handled and conducted the chan­
cery proceedings were of good repute," 
he added "locally," and that he did not 
question the decree as shown, along 
with other information of a similar op­
timistic nature. When I asked for a 
further showing of a report of service, 
he announced convincingly, not in a 
separate communication. but as a note 
in the abstract, that "the sheriff who 
made the return committed suicide 
some two years before, without advis-

By C. C. Kagey, Champaign, Ill. 

ing anybody of the reason for his rash 
act." 

Now, I was sorry that he had misun­
derstood my criticism. I was also sor­
ry that he should have felt called upon 
to add such showings as an addition or 
memorandum to the abstract, rather 
than to communicate them in a sepa­
rate letter. 

So, in the first place I would impress 
upon all of you abstracters and ab­
stract officers that when an examiner 
asks for a certain additional showing, 
it is not always a criticism of your 

C. C. Kagey 

work. It is for the assistance you may 
render him to meet the requirements 
of some other examiner a thousand 
miles away in New England, who 
knows nothing except what is on the 
paper he sees, whose ability may be 
largely based on the diploma he has 
from some eastern law college, and 
who is not yet sufficiently experienced 
to understand the limitations and ex­
planations of titles in Illinois. 

I say this as a sort of preface, hop­
ing that the suggestions I may make 
in this informal talk, gathered from 
items of my experience, will be kindly 
received. 

Let me reiterate: Whenever you 
may have occasion to reply to an ex­
aminer's query, if you have any com­
ment for his personal edification, do 
not add it on the abstract where he 
who runs may read, but write it in a 
separate letter. 

Proof-Reading Abstracts. 
The most arduous duty an examiner 

has to perform, and one which inevit­
ably arouses his antagonism, is the 
proof-reading of abstracts before him. 
Now I mean by proof-reading, cor­
recting, not from the legal standpoint 
but from the production side, so to 
speak, letters omitted from words thus 
changing the sense, wrong pronouns, 
and other errors that are merely a 
matter of typing. I think that seven­
ty-five per cent of the abstracters 
whose literature I have been permit­
ted to enjoy, did proof-re.ad their ab­
stracts. But with the other twenty­
five per cent there was the eternal 
necessity of sending back for typo­
graphical corrections. 

Numbering Abstracts Consecutively 
Throughout. 

Another pet peeve of the examiner 
is the necessity of going through an 
entire exhibit and numbering it from 
beginning to end before he can begin 
the examination. 

Not often do we find an abstract 
which is not numbered down to a cer­
tain date, 1, 2, 3, 4, etc., beginning 
again at the next continuation, per­
haps, for two years, 1, 2, 3, 4 etc. and 
then beginning again and again, run­
ning through the entire exhibit. You 
can best please the examiner if every 
abstract sent out of your office is seri­
ally numbered from caption to last cer­
tificate. If you want to number each 
one of the continuations, very well, 
but on the margin continue the orig­
inal numbering throughout, so that 
when the examiner, in making his 
notes, refers to any part, it is to a 
certain number in the entire serial and 
easily understood. 

Arrangement of Subject Matter. 

I think there should be a plan devel­
oped by your state association where­
by abstracts could be arranged in a 
uniform order, that is, a logical order, 
from the alienation of title by the Gov­
ernment down to the last common 
owner. You, who have not had the 
privilege of sitting in review on ab­
stracts from many different counties 
do not understand how annoying ir­
regular arrangement is. Here will be 
an abstract with the instruments ar­
ranged in the chronological order of 
their filing. Maybe a man in the early 
part of the title forgot to record his 
deed for ten or fifteen years after its 
date and you find it down near the 
end of the abstract; or perhaps another 
died and his estate for some reason or 
other was not probated until later 
years. After you get all the way 
through, there it is. 

Maybe there will be first several 
pages of deeds, then a section of mort­
gages and releases; following these a 
section of probate, and after all that, 



a division devoted to chancery. In­
deed, such a sectional arrangement is 
far from uncommon. 

The proper method, as I see it, is the 
logical order in the inspection of the 
title. Begin with the Government en­
try and proceed with the regular chain 
of title as the owner acquires it, even 
if his deed was not filed until fifty 
years after its date. Insert everything 
where it belongs to show the correct 
chain of title, so the examiner can 
check the changes as he goes along, 
from Government patent to last own­
er. If an owner made a mortgage that 
was released or foreclosed, it follows 
in this arrangement before the title 
changes to the next owner. I am glad 
to say a very large majority of ab­
stracters do follow such a logical order 
of arrangement, with the serial num­
bers from beginning to end. 

Captions. 

An extremely important feature of 
every abstract is the opening entry, 
the caption. You would be surprised 
to see how many abstracts come to the 
examiner's desk with no caption at all. 
When the abstract is finished, if it 
started originally with a quarter sec­
tion and there has been executed a 
deed for an eighty without any sup­
plemental caption, the examiner does 
not know whether the abstracter has 
examined the whole quarter or wheth­
er the examination has only been for 
the land in the deed he has shown. A 
caption correctly describing the land 
you have under examination should ap­
pear as the first number of your ab­
stract. After you have made a first 
certificate and are making a continua­
tion, your next first number should be 
a supplemental caption describing the 
land that you are searching title for. 
It may not be as extensive as the orig­
inal caption, but nevertheless there 
should be this supplemental caption, 
including not only the description of 
the land, but also the date from which 
you are beginning your search. Be 
careful to make this date join up to 
the date of the last certificate. If the 
previous certificate stopped without an 
hour date, your supplemental caption 
should begin with the previous date to 
cover the whole day. D0 not let the 
lapse of a day, or even one hour, oc­
cur between your original certificate 
and the supplemental caption, so that 
the abstract needs to go back for fur­
ther certifying. 

The Certificate. 

I think you have been instructed 
that it makes little difference what you 
say in your certificate, you are equally 

.legally bound. Therefore a little print­
er's ink or a little extra typing cost 
does not matter. I would suggest that 
the certificate might be a little longer 

. than some I have seen, that it include 
the time of search from beginning to 
closing, the matters of the items you 

r- are certifying against, and, in the 
search for judgments, the names of the 
parties against whom you have 
searched for judgments. You perhaps 
say, "No judgments." Well, you are 
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equally bound, nay, more so than if 
you had said, "No judgments against 
John Smith, Thomas Brown, Harry 
Jones and G. W. Jones, executor." 
Therefore name the parties and relieve 
the mind of the examiner of his worry 
over whether you did search for all of 
the people who appear in the title. If 
he discovers in the title someone who 
has an interest and whom you have 
not named in your search, he must 
needs write and suggest that you in­
clude "So-and-so." 

And in the matter of taxes: The 
examiner must know concerning spe­
cial assessments in cities and quite uni­
formly as to farm taxes in later years. 
This may be a little trouble to look up, 
but your certificate should always tell 
whether or not you have searched for 
special assessments. 

Names in the Chain of Title. 

The next matter of interest is that 
of names. Some of our more ancient 
records were written in the quill style, 
in a Spencerian hand, when shades and 
curlicues were the order of the day. 
Often it devolves on an abstracter to 
decipher a name. Where your abstract 
clearly shows that the title was ac­
quired by Thomas Davis, in the time 
when script record was used, do not 
make it read Fhornas Davis and under­
score the "F." This I saw less than 
thirty days ago. Now, the recorder 
who made that "T" just ran the hand 
flourish across the down strike, and it 
would not be very much of a strain on 
any abstracter's conscience to show it 
a "T." 

But if title was taken in the name of 
T. J. Thomas and Theodore J. Thomas 
conveys in the granting clause, with 
"T. J." in the signature or acknowl­
edgment, there is a case where all 
names in the conveyance part should 
show; if you have in any of these three 
parts, the granting clause, the signa­
ture or the acknowledgment, a name 
that harmonizes with the last grantee 
the Supreme Court has said in two or 
three separate instances that that is 
sufficient identity. A good many ab­
stracters do not show the identifying 
names; they merely show that land was 
deeded to T. J. Thomas, and conveyed 
by Theodore J. Thomas. The examin­
er has no way of knowing whether the 
name T. J. Thomas occurred in the 
granting clause, the signature, or the 
acknowledgment. If either one name 
mentioned harmonizes with the last 
grantee, show how it is and where. 

The Acknowledgment. 

If you are not satisfied that the 
form is regular, it might be well to 
give a copy: "Acknowledged as fol­
lows" . The examiner will know 
from the copy whether or not it is a 
satisfactory acknowledgment at the 
place of its execution. The venue of 
your acknowledgment gives the place 
of execution. It may be Kansas, In­
diana, or Ohio, and the acknowledg­
ment perfectly good there, but if you 
fail to copy the venue, the examiner 
must write back to inquire, "Was this 
an Indiana form of acknowledgment, a 
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Kansas acknowledgment, or what?" 
Whereas, if the acknowledgment were 
shown as given, the first showing would 
be sufficient. 

Question of Dower Interest. 
Another point that so many, many 

times arises in an examination of title 
is the question of dower. The exam­
iner must write back to you for infor­
mation, when you have shown: "John 
Jones, no wife joining." 

There are four or five ways in which 
you can answer this deficiency. There 
are two or three ways in which you 
might have placed a separate number 
in your abstract and made yourself 
money by showing, "John Jones deeds 
in 1875 as a widower" or "bachelor." 
The chances are that in your own 
county you know John Jones, or can 
find someone who did know him, more 
easily than can the examiner, fifty or 
sixty miles away. Get an affidavit 
from someone who knew John Jones 
that he died a bachelor or was a wid­
ower or bachelor at the time of deed­
ing. 

Failing in this, look into the probate 
records and see if John Jones has been 
dead over seven years. If so, show the 
item, "Estate of John Jones, probated 
a certain year," etc. If it is shown 
that he died leaving no widow, so men­
tion it. If he died testate leaving a 
widow, and she took under the will, ex­
hibit this fact. Any of these answer 
the requirements. 

You will be paid for your trouble in 
showing this by the charge for the ex­
tra numbers, and furthermore you will 
save the examiner much trouble and 
delay. 

When you are preparing affidavits, 
when you are drawing a conveyance, 
and your office is the natural convey­
ance office, or when you are executing 
a deed for William Brown or Mary 
Smith, designate them by the deter­
minative "widow," "spinster," "widow­
er" or "bachelor." Do not say, "un­
married" and let it go at that. They 
may be, and courts have been very 
lenient with this. Do not say "single," 
because often that term is applied to 
those who are divorced. 

Always use the definite term. Edu­
cate your clients to use the definite 
term, and educate yourself to employ 
it. Then the question will not recur 
irritatingly in the future, when it has 
passed beyond you to where the in­
formation is not available. 

Names of Parties to Proceedings. 

When you are abstracting probate 
proceedings, if the heirship is deter­
mined by an attested petition or by 
evidence before the court, so indicate 
it. An examiner a thousand miles away 
relies more on a petition setting up an 
heirship if it is said that the petition 
was "sworn to." Because, a petition 
is sworn to, does not necessarily make 
it correct; but it does add the fact that 
there was a little more formality in 
the suggesting of the heirship. This 
fact of its being attested satisfies a 
majority of examiners, though even an 
attested petition is sometimes in error. 
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Recently a case came under my ob­
servation, where the party setting up 
the heirship stated the death of the 
father, and that the widow (naming 
her) and certain children survived, a 
couple of years later a partition suit 
was filed by an heir not named. The 
explanation was, "Oh yes, I remember; 
he was married once before, but those 
children were by his first wife. I did 
not think they inherited anything." 
So at the best the examiner is skating 
on thin ice. An investor must rely 
on the best available showing. If there 
has been evidence before the court in 
the determination of the heirship it is 
usually more deliberate and more au­
thoritative. 

In setting out the names of the de­
fendants in your chancery proceed­
ings, if they harmonize you will have 
no trouble; but if they do not harmo­
nize, an examiner will frequently re­
quire that the names as given in the 
petition or other part of the chancery 
proceedings, be identified with the 
heirs named in the probate. They 
may not be the same. The heir in the 
probate may have died and left a sub­
heir who is not mentioned. So always 
harmonize these if possible, and if any 
names are at variance, I suggest that 
you have such variance underscored. 
If you underscore, every examiner 
knows that you have paid particular 
notice to the discrepancy. 

Wills: Their Showing and Filing. 

The matter of foreign wills particu­
larly has been before the Illinois Su­
preme Court, and it has pronounced 
methods by which' foreign wills pass 
title, or are evidences of title. I think 
you understa!ld that in showing a will 
you should not abstract it, but should 
copy it. The interpretation of a will 
is burdensome enough to the examiner, 
and an abstracter need not assume this 
responsibility. Equally important is 
the showing of the certificates to a for­
eign will, because in the certificates is 
the crux of whether or not a will is 
properly authenticated to convey the 
title. 

In a very recent case the Illinois 
Supreme Court decided that because a 
will was certified from Pueblo County, 
Colorado, to the effect that it was "ad­
mitted to probate and record in con­
formity with the laws" of that state, 
it was not a properly authenticated 
will to pass title and title failed. 

Our Supreme Court has held that 
there are about ten words necessary 
to pass title by foreign will filed in the 
state of Iliinois. The certificate of an 
authenticated copy should contain these 
words: "Executed and approved agree­
ably to the laws of this state," and 
"this state" means the state of probate 
and not the state of the execution of 
the will. So, in setting out the certi­
ficates of probate of a foreign will, I 
would suggest that you copy the en­
tire certificates. 

As to the place of filing a foreign 
will, you abstracters do not determine 
that, you are ·merely to show them, 

(Continued on page 13.) 
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MERITORIOUS TITLE ADVERTISEMENTS 
(Examples of advertisements for the title business. A series of these will be selected 

and reproduced in "Title News," to show the methods and ideas of publicity used 
by various members of the Association.) 

Edi1cd by PHIL. CA.RSPE.CXE.N 

CERTIFIED BY 

Des Moines County Abst r act Company 
20)-b-7 low• Shit• BaNt Blcla. 

BURLINGTON, IOWA 

September 22nd, 1928. 

FOREl'lORD: 
This is the first issue of The Title Chain, a little publication which will be 

distributed generally, when the spirit moves, and whose mission is to bring about 
closer contact and better understanding between the legitimate abstracter and the 
attorney, banker and realtor. In it we aim to set forth tho oddities and quirks of 
the record which come to our attention daily, and which may be of interest to those 
dealing with ti~les. It is our hope that this voice from the record may lead to 
friendly co-operation which will accomplish needed r eforms in the interest of the 
property owner, and bring to Des Moines County that which it sorely needs - modern 
title service. 

'.lllE SEP'l'll.!BER BAR DOCKET 

We have before us two September bar dockets. One is for the September Term, 
1928 - a neatly printed volume of 110 pages, crisp and fresh from the press , and 
compiled by Carrio Inghrem, the factotum of the Clerk's Office. The other is for the 
September Term, 1839 - a frayed volume, yellou with age, ruled and written by hand, 
and bound with tape. Itinay be of interest to the l ocal bar of 1928 to learn what the 
gentlemen of the profession were doing in 1839 - just eighty-nine years ago. 

The first page gives a list of the attorneys who practiced before the territorial 
court. They are: Isaac Van Allen, U.S. Distr i ct Attorney, (probably a forbear of our 
friend, A. M. Van Allen, of Mt. Pleasant;) William H. Starr, District Attorney; Wm. W. 
Chapman; I, D. Learned; David Rorer; M. D. Browning; James W. Grimes; James W. Woods; 
W. Henry Starr; W. J . A. Bradford ; Charles Weston; Alfred Rich; Edward Johnson; Geo. 
W. Teas and M. Reed. Familiar names these - especially to those of us who delve into 
the records of long ago. 

There are twenty-three state causes listed. Two are for murder, one for keeping 
a faro bank, one for cutting down apple trees (?), one for selling liquor r.ithout a 
license, seven for gaming, three for keeping a gaming house, two for keeping ·a gaming 
table, one for keeping a bawdy house, one for riot and four for larceny. From r.hich 
we gather that then, as nou, the boys had their fling and helled around quite a bit, 
and even stayed out late at night felling apple trees. We can envision the apple treb 
culprit appearing before the Court: "Guilty, your honor - I cannot tell a lie. I did 
it with my little hatchet ." 

Here are tuo causes, both linked together on the docket, which caught our eye. 
"U.S. vs· Henry H. Williams, f or Losing Aioney on a Wager," and "U. S. vs Wm. F. Johnson, 
for Winning Money on a Wager." Appar.ently Hank and Bill staged a little bet demi on 
the wharf - possibly as to the outcome of a steamboat raC)G - and both uere haled into 
Court . Our sympathies all are with Hank, uho lost his bet and yet felt the stern arm 
of the lau. 

Before we leave the. docket we might add that among the petit jurors listed was 
one Abraham Beanblossom. 

"E'IHICS" is not a soft, purring sound heard only at Service Club luncheons . Time• 
was when the principle of Caveat Euptor prevailed and l'lhen "sharp practice" was count­
enanced . That time has passed. Every business and profession nou has its Code of 
Ethics, and men carry into their business and professional life the same principles 
of honesty and fair-dealing that govern their conduct in· home and church. We, as 
members of the .Amarican Title Association, are str iving to elevate the standard of our· 
work and eliminate certain practices l'lhich have proven detrimental . '.!here should be . 

"nothing in a title transaction which oanriot bear the white light of public scrutiny. 
If there exists a sQcret agreement which uilJ. not bear such scrutiny, somewhere there 
has been a violation of an ethical code . 

A mimeograph "house organ," issued monthly by Phil Carspecken. Mailed 
to customers and prospective customers. Issues are three or four pages, legal 
size. Each one full of real, interesting and clever stuff. Should attract nation­
wide attention. The efforts of the producer should most certainly be appre­
ciated to full value and this publication bring profitable returns. 
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(Continued from page 12.) 

wherever they are filed. My experi­
ence leads me to note that the majority 
of foreign wills have been filed in the 

,_... recorder's office. In a late case cited 
in the 313th Illinois, the Supreme 
Court said that foreign authenticated 
wills are to be filed in the office of the 
probate clerk. There are other cases 
that refer to the recording acts, and 
suggest that they be filed with the re­
corder. The absolutely safe way for 
you abstracters to educate your lawyer 
friends is to see that they are filed in 

· both places, but more particularly that 
they are filed in the office of the pro­
bate clerk. In your showing of wills, 
do not fail to copy the ;will, and do not 
fail to copy the certificates showing the 
probate of a will from a foreign state. 

Overlapping Deeds. 

If you are abstracting the title to 
the North half of Lot 16, which on 
the original map shows a dimension of 
50 feet, and which by a later actual 
survey from your records shows a di­
mension of only 49 feet, the North half 
of the lot by actual measurement, then, 
is only 241.f.? feet, and there may be 
many deeds which have conveyed the 
South 25 feet of the lot. I hardly think 
it is up to the abstracter to determine 
whether or not there is an overlapping 
interest or whether or not there is an 
outstanding interest that should be se­
cured for the benefit of the North 
half. But the abstracter in his cer­
tificate must certify that he has shown 
everything of record affecting the 
title. If there is an overlapping deed, 
even though it is by mistake; if there 
is a wild deed (by the wrong section, 
wrong range, wrong township, or 
wrong lot number) show it. If there 
has been a correction deed made in 
place of such a wild deed, so indicate 
it also in a number "for reference." 

Plats. 

There is one other thing I do want 
to say. I want to compliment one or 
two of the particular abstract offices 
on their care in the preparation of 
maps. The first map that every ab­
stracter should show is the map of the 
Government survey, because "the 
North half of the South-East quarter" 
does not mean anything unless you 
know how the Government has platted 
the section; or a certain "Lot 8 of the 
North-East quarter" is equally mean­
ingless with no map. Then, if there is 
any other map of record by which you 

. can identify the land under examina­
tion, make a copy of it; if it has re­
ferred to the "North-East corner" of 
another lot or subdivision for a start-

. ing point, show enough Of that map 
also for a reference point. Do not be 
afraid that you will ever get too many 
maps in your abstract. 

TITLE NEWS 

SAFEGUARD YOUR 
REAL ESTATE DEALS! 

I N real estate work, the question of a clear 
title is one of the most important that you 

are called upon to decide. You must answer 
this question every time you think of entering 
into any real estate transaction. 

"REAL ESTATE TITLES 
and CONVEYANCING" 

answers this question. It is a practical book, 
written by Nelson L. North and DeWitt Van 
Buren (two lawyers specializing in real estate 
work). It makes clear the entire processes of 
title searching and examination, exactly as prac­
ticed by the largest title companies. It shows: 
1. Under wh a t circumstances take to comple te an a bstract 
you can market an unmar· when only the present owner 
ketab le title. is k no wn. 
2. How you can di spose of 4. What forms you should 
objecti ons rai sed by title use whe n making a salc-
compan ies. an exchange-a mortgage 
3. What steps you should loan-the sal e of a lease. 

and the answers to many other problems on 
·which you will need information. 

This valuable 719-page manual should be on 
your desk. Just sign and mail the coupon below­
that brings the book to your desk for five days' 
FREE ExAMINATION. If, after your inspection, 
you are not in every way satisfied, return the 
book to us. Otherwise, send us $6, and you will 
have the book handy at all times. Send for it­
examine it-use it. 

PRENTICE-HALL, Inc. 
70 FIFTH A VENUE NEW YORK, N. Y. 

·----------------------------------· Prentice-Hall, Inc., 70 Fifth Avenue, New York. 
Without cost to me, you may send me a copy of 

"REAL E STATE TITLES AN D CONVEYANCING" for five 
days' FREE EXAMINATION. Within that time, I will 
either remit $6 in full payment, or return the book 
without further obligation. 

Firm .................... . ...... . ........ .. . . ............ . 
(Please Print) 

Name ...................... . ... . .. . .............. ....... . 

Address ................................................. . 

.. ................ .......... . .... .... ...... ... . .... ..... . 
JOSLL 

It isn't the mountain ahead that 
gets you down. 

It's the grain of ·sand in your 
shoe! 
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THE ABSTRACTER'S CHILD, OR WHERE IS OUR 
WANDERING ABSTRACT TONIGHT? 

(A Tragedy in Two Acts- with a Moral thrown in) 

By Phil Carspecken 

Chapter 1. Our abstract issues thumb-printed and soiled; the erst­
from our office as neat and immacu- while immaculate sheets are dog-eared 
late as conscientious workmanship can and marred by penciled notations; and 
make it. The best of paper is used; the abstract generally is in a bedrag­
the typi'ng is carefully arranged and gled and besmirched condition. Mourn­
free from erasures; the plats are pains- fully we take in the fallen creature 
takingly drawn and shaded; and to and busy ourselves in removing its 
further protect our offspring we clothe impurities. With eraser we clean the 
it in a typed container. Proudly we befouled sheets, and re-write those 
gaze upon the finished product as it which are hopelessly contaminated. 
leaves the old homestead in its freshly The abstract is thoroughly renovated 
starched bib-and-tucker. Blessings on and reformed, clothed in a new cover, 

tucked in a fresh container, and again 
thee, child ! * * * * sent forth on its journey, with the 

(Stars indicate a lapse of a week or admonition to go and sin no more­
a month or a year, as the case may be, and beware of the examining attorney! 
during which tirne our child wanders MORAL: The abstract is loaned to 
out into the cold, cold world, and falls the attorney for examination-not de­
into the fell clutch of the examin~g livered over to him, body and soul, to 
attorney.) be hacked and mutilated and despoiled 

Chapter 2. The abstract comes of the virtue with which we invested 
knocking at our door for continua- it. No entry or notation of any kind 
tion. Ha! The attorneys have not should be made in any abstract, ex­
done righ't by our Little Nell! Gone cept by the abstracter who gave it 
is the bib-and-tucker; the cover is birth. So sayeth the abstracter. 

County Recorders Asked Repeal 
of Torrens Act 

Several times lately inquiries have 
come to the association office asking 
about a move in Colorado to repeal 
the Torrens law, such a request being 
a movement of and coming from the 
county recorders of the state. There 

, was such a sentiment a few years ago, 
because the law, as in all places, is 
inoperative, a dead letter, the admin­
istrative officers not acquainted with 
it and an application for a registra­
tion would only cause a lot of trouble 
and inconvenience. This was all the 
more significant and indicative of the 
absolute inapplication of the act in 
our country, because it came from 
such a source-the county officials and 
those charged with its enactment and 
conduct. 

It was not done however, it finally 
being decided that it was such a dor­
mant thing and so utterly unknown 
that it was not worth the effort of 
conducting an attempt to repeal the 
law. 

Title Company Boosts Local 
Product 

E. M. Mccardle, vice president of 
the Security Title Insurance Guar­
antee Co., California, and in charge 
of the Fresno office, has cooperated 
in a movement to advertise one of 
the community's leading products by 
sending out boxes of fine grapes. 
Grapes are one of the San Joaquin 
Valley's prides and the growers and 
citizens of the community unite in 
creating a greater outlet for the mar­
keting and consumption of grapes, 
raisins and their products. 

"National Grape Week" was re­
cently started, and the menus of din­
ing cars and cafes featured grape 
dishes. Mr. McCardle personally, and 
the company in addition, sent out 
many boxes of the grapes. First a 
post card was sent by air-mail notify­
ing the recipient that they would be 
forthcoming. Then the expressmen 
would walk in a few hours later with 
a box of ice cold grapes, two varieties, 
right out of an express refrigerator 
car from the San Joaquin Valley. 

Uniform Certificate Adopted in 
Several States 

Idea Being Put Into Effect 

A uniform certificate for abstracts 
has long been recognized as an ap­
plicable and desirable thing. Practi­
cally all states have considered it; 
many have now adopted and put one 
into use. 

Oklahoma, Minnesota, Wisconsin 
and North Dakota have had one for 
some time now. Kansas just adopted 
a form and is presenting it for use. 
Nebraska and Montana are preparing 
drafts as per action taken at their last 
conventions. 

NON-ADVERTISERS FAIL. 

We knew that non-advertisers have 
little chance of succeeding in business 
but ye gods and little fishes, we had no 
idea the mortality rate was so great 
among them. The Midwest Coal Re­
tailer, published at St. Louis, has some 
interesting figures in regard to non­
advertisers. 

"A careful checkup through the 

Federal Bankruptcy courts," says the 
Retailer, "shows that the average per­
centage of failures made by non-ad­
vertisers in 32 cities is 83.6 per cent. 
In Los Angeles 92 per cent of the 
failures since the first of 1927 have 
been non-advertisers. The lowest non­
advertising mortality rate was shown 
in Bridgeport, Conn., and Nashville, 
Tenn., with 60 and 67 per cent, re­
spectively, while Troy, N. Y., was the 
highest with an even 100 per cent." 

In other words, out of every 100 
business men who fail 83 of them are 
men who haven't advertised. Seven­
teen who are classed as advertisers 
fail but this may be because they 
didn't advertise consistently or be­
cause they spent their money unin­
telligently. Men who know how to 
advertise intelligently and get the 
most possible for every dollar they 
spend are never seen in the bank­
ruptcy courts. 

An O de to an Ab tract 

You are very interesting 
Little Abstract, unto me, 

For you bring to mind the labor 
Of the friends who used to be 

Seated all about the office ' 
Of the dear old "Guarantee." 

In the morning we would gather, 
From our homes so far apart, 

To our desks within the Courthouse, 
Thinking we were very smart, 

To be at our post of duty 
When the signal came to start. 

For we surely had to hustle 
If we got our breakfasts ate, 

Dressed ourselves in silks and satins, 
Reached the office not too late 

To put on our rouge and powder 
E'er the clock was striking eight. 

To the public, Little Abstract, 
You are just an endless chain 

Of a complicated title, 
Wrecking pocketbook and brain, 

Of the owners and the lawyers, 
And we hear them cry "For Shame!" 

But to us who sit and ponder 
O'er the intricacies of you, 

And to all who use due caution 
That each item may be true, 

You are not just sheets of paper 
In your cover neat and blue. 

For you represent the effort 
Of our thought as well as hand 

And in order to produce you ' 
We must be a working band, 

Should we fail to fill the orders 
Our customers might lose their land. 
-Ruby Reed, Emmons Abstract Co., 

St. Charles, Mo. 

You gotta be serious about some'n 
if you wanna keep on bein' amused in 
life the same as you gotta be sick once 
in a while to really appreciate feelin' 
well. 
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LAW QUESTIONS 
AND THE 

COURTS' ANSWERS 

In descent, does it make a dif­
ference as to how deceased ac­
quired the property? 

It does in some States; thus, in Ohio, land inherited by 
the wife from the husband descends equally to heirs of wife 
and heirs of husband. Guear v. Steckschulte, 162 N. E. 46. 

Is child of bigamous marriage 
legitimate? 

Court can declare child legitimate in New York, if father 
and mother thought a previous divorce from another in 
other State was legal. Beischer v. Meischer, 230 N. Y. 
s. 278. 

Is devise of residence in trust, 
the trustee to pay income to widow, 
considered to be in lieu of dower? 

Yes; in re Reese, 230 N. Y. S. 174. 

Must common law trust of an­
other State, be licensed under for­
eign corporation law ? 

It must in some States, as in Michigan, even though 
statute does not mention trusts. Hemphill v. Orloff, 48, U. 
S. Sup. Ct. Rep. 577. 

~~~~~~~-

Can owner of oil rights prevent 
owner of surface from subdividing 
the property? 

Yes; because subdividing and selling lots would interfere 
with rights to drill for oil. Kinney v. Kieffer, 48 U. S. 
Sup. Ct. 580 (Virginia). 

-------~ 

Are large road district bills 
constitutional? 

Not if they are so large as to be confiscatory (as a bill 
against pipe line company amounting to half the cost of the 
pipe line). Standard v. Miller, 48 U. S. Sup. Ct. Rep 441 
(Arkansas). 

Is apartment more than "one 
residence or dwelling house"? 

Held not, in North Carolina, Charlotte v. Cobb, 143 S. 
E. 522. 

Is restraint on alienation, for 
99 years, of- land devised to Blind 
asylum, good? 

Held that restraint is void, and Asylum can convey in­
defeasible fee. Hass v. Hass, 143 S. E. 541, North Carolina. 

Are payments on mortgage for 
future advances, subject to grant­
or's deed to other person? 

This differs in different State. In Georgia the mortgagee 
is protected if he had no actual knowledge of the deed (even 
though it was recorded). Hurst vs. Flynn, 143 S. E. 503. 
Rule in other States discussed in Annotated Cases 1913 C. 
555. 

Compiled from Recent 
Court Decisions by 

McCUNE GILL, 
Vice-President and Attorney 

Title Insurance Corporation of St. Louis, 
St. Louis, Mo. 

Must contingent remaindermen 
be made parties to suit to termi­
nate trust? 

Yes; and statutory representatives must be brought in 
for possible future born remaindermen. In re Gill's Estate, 
142 Atl. 207 (Pennsylvania). 

Can foreclosure of $3,000 mort­
gage for $1,000 be set aside? 

Held that it can be set aside in Georgia, if sheriff prom­
ised to delay sale until mortgagor appeared. Interstate 
Co. v. Bank, 143 S. E. 577. 

~-------

How wide is railroad right of 
way if no width is mentioned in 
deed? 

The width mentioned in railroad company's charter; as 
200 feet. Heaton v. Kilpatrick 143 S. E. 644 (North Qaro­
lina). 

Is judgment good i f service is 
had in another state? 

A personal or money judgment is void, but a judgment 
as to property may be good. Hess v. Pawloski, 47 U. S. 
Supt. Ct. 632 (Massachusetts). 

What is effect of devise to son 
for life-then to his heirs? 

Gives son fee in Pennsylvania because rule in Shelley's 
case is still in force there. Lyman v. Lyman, 143 Atl. 200. 

Is affidavit good if venue is omit­
ted? 

Yes. Georgia v. Marrs, 9 S. W. 2nd 785 (Arkansas). 

Is construction mortgage supe­
rior to materialman's lien? 

Held superior in Arkansas where material delivered two 
days after recording of mortgage. Duncan v. Travelers, 
9 S. W. 2nd 773. 

Is homestead exempt from all 
executions? 

Usually not exempt i-f debt was incurred before home­
stead was acquired. Mullins v. Robinson, 9 S. W. 2nd 
988 (Kentucky). 

Are rights of public in street 
barred by thirty years' private pos­
session? 

Held not barred in Kentucky even though dedication was 
only by reference to sti·eet in deed, and street was never 
used as such by the public. City v. Mallory, 9 S. W. 2nd 
1015. 

Is $1.00 a valid consideration? 
Yes. Lindsay v. Texas, 9 S. W. 2nd 287 (Texas). 
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The American Title Association 

President 
E. C. Wyckoff, Newark, N. J., 
Vice President, Fidelity Union 

Title & Mortgage Guaranty 
Company. 

Vice President 
Donzel Stoney, San Francisco, 

California, Vice President and 
Manager, Title Insurance and 
Guaranty Co. 

Treasurer 
J. M. Whitsitt, Nashville, Tenn., 

Abstracters Section 

Chairman, James S. Johns, Pendle­
ton, Ore., Vice President, Hart­
man Abstract Co. 

Vice-Chairman, W. B. Clarke, 
Miles City, Mont. President, 
Custer Abstract Co. 

Secretary, E. P. Harding, Wichita 
Falls, Tex. Manager, Central 
Abs tract Co. 

Title Insurance Section 

Chairman, Edwin H. Lindow1 De-
troit, Mich. Vice-President, 
Union Title and Guaranty Co. 

Vice-Chairman, Harry C. Bare, 
Ardmore, Pa. Vice-President 
Merion Title & Trust Co. 

Secretary, R. 0 . Huff, San An­
tonio, Tex. President, Texas 
Title Guaranty Co. 

Title Examiners Section 

Chairman, Stuart O'Melveny, Los 
Angeles. Calif. Executive Vice­
President, Title Insurance & 
Trust Co. 

Vice-Chairman, Elwood C. Smith, 
Newburgh, N. Y. President, Hud­
son Counties Title & Mortgage 
Co. 

Secretary, R. Allen Stephens, 
Springfield, Ill., Brown, Hay & 
Stephens. 

Program Committee, 1929 
Convention 

E. C. Wyckoff, (the President), 
Chairman, Newark, N. J. 

Edwin H. Lindow, (Chairman, 
Title Insurance Section), Detroit, 
Mich. 

James S. Johns, (Chairman, Ab­
stracters Section), Pendleton, 
Ore. 

Stuart O'Melveny, (Chairman, 
Title Examiners Section), Los 
Angeles, Calif. 

Richard B. Hall, (the Executive 
Secretary), Kansas City, Mo. 

Judiciary Committee 

William X. Weed, White Plains, 
N. Y.. Chairman Westchester 
Title & Trust Co. 

Harry Paschal, Atlanta, Geol'ltia 
Atlanta Title & Trust Co. 

George Batchelor, Indianapolis, 
Indiana., State Life Insurance Co. 

Olaf I. Rove, Milwaukee, Wiscon­
sin, Northwestern Mutual Life 
Insurance Co. 

R. K. Macconnell, Pittsburgh, Pa., 
Title Guaranty Co. 

John F. Keough, Los Angeles, 
Calif., Title Guarantee & Trust 
Co. 

J. W. Woodford, Seattle, Washing­
ton, Lawyers & Realtors Title 
Insurance Co. 

Officers , 19 4 9 

General Organization 

Pres ident . Guaranty Title Trust 
Company 

Executive Secretary 
Richard B. Hall, Kansas City, Mo., 

905 Midland Building. 

Executive Committee 
(The Pre01dent, Vice President, 

Treas urer. Retiring President, and 
Chairmen of the Sections. ex-of4 

fi cio, and the following elected 
members compose the Executive 
Committee . The Vice President of 

the As sociation is the Chairman 
of the Committee. ) 

Tenn Ending 1929 
Walter M. Daly, Portland, Ore., 

Presiden t, Tit le and Trust Com­
pany. 

Henry B. Baldwin , Corpus Christi, 
Tex., Pres ident, Guaranty Title 
Company . 

J. M. Dall, Chicago, Ill., Vice 
President, Chicag o Title and 
Trust Company. 

Sections and Committees 

Committee on Constitution and 
By-Laws 

:M. P. Bou•log, Gulfport, Missis­
s ippi. Chuirman Mississippi Ab­
stract & Title Guaranty Co. 

N. W . Thompson, Los Angeles, 
California, Title Insurance & 
Trus t Co. 

Cornelius Doremus, Ridgewood, 
New Jersey, Fidelity Title & 
Mortgage Guaranty Co. 

Committee on Cooperation 

E. F. Dougherty, Omaha, Ne­
braska, Chairman, Federal Land 
Hank. 

W . P. Waggoner, Los Angeles, 
California, California Title In­
surance Co. 

L. S. Booth, Seattle, Washington, 
Washington Title Insurance Co. 

Chas. C. White, Cleveland, Ohio, 
Land Title Abs tract & Trust Co. 

W . H. McNeal, New York, New 
York Title & Mortgage Co., 135 
Broadway . 

K enneth E. Rice, Chicago, Illinois, 
Chicago Title & Trust C"o. 

Committee on Advertising 

J ames .E. Sheridan, Detroit, Mich., 
Chairman, Union Title & Guar­
anty Co. 

Goldin1e Fairlield, Denver, Colo., 
Title Guaranty Co. 

Harvey .Humphrey, Los Angeles, 
Calif., Security Title Insurance 
& Guarantee Co. 

C. A. Vivian, Miami, Fla., Florida 
Title Co. 

Paul P . Pu.lien, Chicago, Ill., 
Chicago Title & Trust Co. 

Transportation Committee 
James M. Rohan, Clayton, Mo., 

Chairman, Land Title Insurance 
Co. 

James E. Sheridan, Detroit, Mich., 
Union Title & Guaranty Co. 

Donald .B. Graham, Denver, Colo., 
Title Guaranty Co. 

Fred Hall, Cleveland, Ohio, Land 
Title Abstract & Trust Co. 

Committee on Membership 
Donald B. Graham, Denver, Colo., 

Chairman, Title Guaranty Co. 
President and Secretary of each 

s tate tt.ssociation. 

Legislative Committee 
R. O. Huff. San Antonio, Texas, 

General Chairman. 

District No. l : (Wellington E. 
Harton, Camden, N. J., District 
Chairman) . 

New Jersey-Wellington E. Barto, 
Camden, West Jersey Title & 
Guaranty Co. 

New York-R. Chittick, New York 
City, Lawyers Title & Trust Co., 
160 Broadway. 

Connecticut-Paul S. Chapman, 
Bridgeport. Kelsey Title Co. 

Rhode Island-Edward L. Singsen, 
Providence, Title Guarantee Co. 
of Rhode Island. 

Massachusetts-Theo. W. Ellis, 
Springfield, Ellis Title & Con­
veyancing Co. 

District No. 2 : (Pierce Mecutchen, 
Philadelphia, Pa .. District Chair­
man) . 

Pennsylvania-Pierce Meeutchen, 
Philadelphia, Real Estate Title 
Insurance & Trust Co. 

West Virginia-George E. Price, 
Charleston, George Washington 
Life Insurance Co. 

Virginia-H. Laurie Smith, Rich­
mond. Lawyers Title Insurance 
Co. 

District No. 3 : (Richard P. Marks, 
Jacksonville, Fla., District 
Chairman) . 

Florida-Richard P . Marks, Jack­
sonville, Title & Trust Co. of 
Florida. 

North Carolina-D. W. Sorrel, 
Durham. 

South Carolina-J. Waties Thomas, 
c/o Thomas & Lumpkin, Colum­
bia. 

Georgia-Hubert M. Rylee, Athens. 

District No. 4: (Coit L. B lacker, 
Columbus , Ohio, District Chair­
man). 

Tennessee--John C. Adams, Mem­
phis, Bank of Commerce & Trust 
Co. 

Kentucky-Chas. A. Haeber le, 
Louisville, Louisville Title Co. 

Ohio--Coit L. Blacker, Columbus, 
Guarantee Title & Trust Co. 

Indiana-W. 0 . Elliott, Terre 
Haute. Vigo Abstract Co. 

District No. 5: (David P. Ander­
son. Birminirham, Ala., District 
Chairman). 

Louisiana-W. E. Nesom, Shreve­
port, Caddo Abs tract Co. 

Alabama-David P. Anderson, 
Birmingham, Alabama Title & 
Trust Co. 

Mississippi-F. M. Trussell, Jack­
son, Abstract Title & Guaranty 
Co. 

District No. 6: (W. A. Mercer, 
Little Rock. Arkansas, District 
Chairman). 

Arkansas-W. A. Mercer, Little 
Rock, Arkansas Abstract & 
Guaranty Co. 

Missouri-C. B. Vardeman, Kansas 
City, Missouri Abstract & Title 
Insurance Co. 

Illinois-Arthur C. M arr! o t t, 
Wheaton Dupage Title Co. 

District No. 7 : (Ray Trucks, Bald­
win. Mich., District Chairman). 

Terming Ending 1930 
Fred P . Condit, New York City, 

Vice President, Title Guarantee 
and Trust Co. 

M. P. Bouslog, Gulfport, Miss., 
President, Mississippi Abstract, 
Title and Guaranty Co. 

Paul Jones, Cleveland, Ohio, Vice­
President, Guarantee Title and 
Trust Company. 

Councillor to Chamber of Com­
merce of United S tates 

Fred P. Condit, 116 Broadway, 
New York City. 

North Dakota--Jobn L. Bowers, 
Manden, Manden Abstract Co. 

Minnesota-E. D. Boyce, Mankato, 
Blue Earth County Abstract Co. 

Wisconsin--Julius E. Roehr, Mil­
waukee, Milwaukee Abstract & 
Title Guaranty Co. 

Michigan-Ray Trucks, Baldwin, 
Lake County Abstract Co. 

District No. 8: (Frank N. Stepanek, 
Cedar Rapids, Ia., District 
Chairman). 

South Dakota-A. L. Bodley, 
Sioux Falls, Getty Abstract Co. 

Iowa-Frank N. Stepanek, Cedar 
Rapids, Linn County Abstract 
Co. 

Nebraska-Leo J. Crosby, Omaha , 
Midland Title Co., Peters Trust 
Bldg. 

Wyoming-Kirk G. Hartung, 
Cheyenne, Laramie County Ab­
stract Co. 

District No. 9: (Ray McLain, Ok­
lahoma City, Okla., District 
Chairman). 

Kansas-Ernest McClure, Garnett, 
White Abstract & Investment 
Co. 

Oklahoma-Ray McLain, Oklahoma 
City, American First Trust Co. 

Colorado-Milton G. Gage, Sterling, 
Platte Valley Title & Mortgage 
Co. 

New Mexico-J. M. Avery, Santa 
Fe, Avery-Bowman Co. 

District No. 10: 

Texas-Mildred A. Vogel, El Paso, 
Stewart Title Guaranty Co. 

District No. 11 : (C. J. Struble, 
Oakland, Calif., District Chair­
man). 

California-C. J. Struble, Oakland, 
Oakland Title Insurance & 
Guaranty Co. 

Utah-Robert G. Kemp, Salt Lake 
C i t y, Intermountain T i t 1 e 
Guaranty Co. 

Nevada-A. A. Hinman, Las 
Vegas, Title & Trust Co. 

Arizona-H. B. Wilkinson, Phoen­
ix, Phoenix Title & Trust Co. · 

District No. 12: (A. W. Clarke, 
Driggs, Idaho, District Chair­
man). 

Washington-Elizabeth Osborne, 
Yakima, Yakima Abstract & 
Title Co. 

Oregon-P. M. Janney, Medford, 
Jackson County Abstract Co. 

Montana-C. C. Johnson, Plenty­
wood, Sheridan County Abstract 
Co. 

Idaho-A. W. Clarke, Driiigs, 
Teton Abstract Co. 



State Associations 
Arkansas Title Association Kansas Title Association 

President, Bruce Caulder, Lonoke. President, Ernest McClure, Garnett. 
Lonoke Real Estate & Abstract Co. White Abstract & Invest. Co. 

Vice-President, Fred F. Harrelson, Forest City. Vice Pres., Tom J. Bomar, Hutchinson. 
St. Francis County Abst. Co. Hall Abstract & Title Co. 

Secretary-Treasurer, J. K. Boutwell, Stuttgart. Secy.-Treas., Pearl K. Jeffrey, Columbus. 
Boutwell Abstract Co. 

California Land Title Association 
President, E. M. Mccardle, Fresno. 

Security Title Insurance & Guarantee Co. 
1st Vice-Pres., W . P. Waggoner, Los Angeles. 

California Title Insurance Co. 
2nd Vice-Pres., C. J. Struble, Oakland. 

Oakland Title Ins. & Guaranty Co. 
Sec.-Treas., Frank P. Doherty, Los Anseles. 

Suite 519, 433 South Spring St. 

Colorado Title Association 
President, Donald B. Graham, Denver. 

Title Guaranty Co. 
Vice-Pres., C. B. White, Golden. 

Jefferson County Abst., Real Estate & Invest. 
Co. 

Secy.-Treas., John T. Morgan, Boulder. 
Boulder County Abst. of Title Co. 

Connecticut T itle Ass ociation 
President, William W ebb, Bridgeport. 

Bridgeport Land & Title C'ompany. 
Vice Pres ident, Carleton H. Stevens, New 

Haven. Real Estate Title Company. 
Secretary-Treasurer, James E. Brinckerhoff, 

Stamford. Fidelity Title & Trust Company. 

Florida Title Association 
President, Wm. Beardall, Orlando. 

Fidelity Title & Loan Company. 
Vice President, D. H. Shepard, Pensacola, 

Firs t District. 
Vice President, Chas. H. Mann, Jacksonville, 

Second District. 
Vice President, Frank D. Sanders, Inverness, 

Third District. 
Vice President, P . R. Robin, Tampa, Fourth 

District. 
Vice Pres ident, Lore Alford, W est Palm Beach, 

Fifth District. 
Treasurer, Mia Beck Gray, Orlando. 

Central Florida Abstract & Title Guaranty 
Co. 

Secretary, Richard H . Demott, Winter Haven. 
Florida Southern Abstract & Title Company. 

Idaho Title Association 
President, Tom Wokersien, Fairfield. 

Camas Abstract Co. 
Vice-President, (North Div.) 0. W. Edmonds. 

Couer d'Alene. Panhandle Abst. Co. 
Vice-Pres ident, (S. E. Div.) A. W . Clark, 

Driggs. 
Teton Abstract Co. 

Vice-President, (S. W. Div.) M. L . Hart, 
Boise. 
Security Abstract and Title Co. 

Secretary-Treasurer, J . H. Wickersham, Boit1e. 
Boise Trust Co. 

Illinois Abstracters Association 

President, Cress V. Groat, Lewiston. 
Groat & Lilly. 

Vice President, Arthur C. Marriott, Wheaton. 
DuPage Title Company. 

Treasurer, Lee E. Powell, Morrison . 
Secretary, Harry C. Marsh, Tuscola, 

The Douglas County Abst. & Loan Co. 

Indiana Title Association 

President, J. E . Morrison, Indianapolis. 
Union Title Co. 

Vice Pres., M. Elmer Dinwiddie, Crown Point. 
Allman-Gary Title Co. 

Secy.-Treas., C. E. Lambert, Rockville. 

Iowa Title Association 

President, D. G. LaGrange, Storm Lake. 
Buena Vista Abstract & Mtge. Co. 

Vice President, Carl V. Batty, Boone. 
Secretary, Frank N. Stepanek, Cedar Rapids . 

Linn County Abstract Co. 
Treasurer, Besa Kloppinsr, Newton. 

Michigan Title Association 

President, J. E. Sheridan, Detroit. 
Union Title & Guaranty Co. 

Vice Pres., W. Herbert Goff, Adrian. 
Lenewee County Abstract Co. 

Treasurer, F. E. Barnes, Ithaca. 
Gratiot County Abst. Co. 

Secretary, A. A. McNeil, Paw Paw. 
Van Buren County Abst. Office. 

Minnesota Title Association 

President, A. F. Kimball, Duluth. 
Pryor Abstract Co. 

Vice-President, Albert F. Anderson, Detroit 
Lakes. 

Secretary-Treasurer, E. D. Boyce, Mankato. 
Blue Earth County Abst. Co. 

Missouri Title Association 
President, 'r. S. Simrall, Boonville. 

Cooper County Abst. Co. 
Vice Pres., J. A. Ryan, Chillicothe. 

Ryan & Carnahan. 
Secy.-Treas., Chet A. Platt, Jefferson City. 

Burch & Platt Abst. & Ins. Co. 

Montana Title Association 

President, W . B. Clarke, Mills City. 
Custer Abstract Co. 

let. V. Pres., C. C. Johnson, Plentywood. 
Teton C'ounty Abstract Co. 

2nd. V. Pres., James 'l'. Robinson, Choteau. 
Teton County Abst. Co. 

3rd V. Pres ., Al Bohlander, Billinirs. 
Abstract Guaranty Co. 

Sec'y-Treas., C. E. Hubbard, Great Falls, Hub­
bard Abstract Co. 

Nebraska Title Association 
President, F. C. Grant, Auburn. 

Nemaha County Abet. Co. 
Vice Pres. 1st Dist., Robert M. Walling, 

Plattsmouth. 
Vice Pres., 2nd Dist., Leo. J. Crosby, Omaha. 
Vice Pres., 3rd Dist., W. C. Weitzel, Albion. 
Vice Pres., 4th Dist., Joel Hanson, Osceola. 
Vice Pree., 5th Dist., E. E. McKee, York. 
Vice Pres., 6th Dist., J. D. Emerick, Alliance 
Secy.-Treas., Guy E. Johnson, Wahoo. 

Hamilton & Johnson. 

New Jersey Title Association 
President, Cornelius Doremus, Ridgewood. 

Pres. Fid. Title & Mort. Grty. Co. 
lat V.-Pres., William S. Casselman, Camden. 

West Jersey Title Ins. Co. 
2nd V.-Pres ., Frederick Conger, Hackensack. 

Peoples Tr. & Grty. Co. 
Secretary, Stephen H. McDermott, Ashbury 

Park, 
Monmouth Title & Mortll Grty. C'o. 

Treasurer, Arthur Corbin, Passiac. 
Grty. Mort. & Title Ins. Co. 

New Mexico Title Association 

President, A. I. Kelso, Las Cruces. 
Southwestern Abstract & Title Co. 

Vice-President, Ira N. Sprecher, Albuquerque. 
Bernalillo County Abstract & Title Co. 

Sec'retary-Treasurer, Beatrice Chauvenet, Sante 
Fe. 
A very-Bowman Co. 

New York State Title Association 
!'resident, Elwood C. Smith, Newburgh. 

Hudson Counties Title & Mortgage Co. 
Vice Pres. Southern Sec., S. A. Clark, 176 

Broadway, New York. 
Vice Pres. Central Sec., C. A. Dawley, Syra­

cuse. Syracuse Title & Guaranty Co. 
Vice Pres. Western Sec., William W. Smith, 

Buffalo. Buffalo Abst. & Title Co. 
Treasurer, Fred P . Condit, New York. 

Title Guarantee & Trust Co. 
Secretary, S. H. Evans, N ew York. 

149 Broadway. 

North Dakota Title Association 
President, George B. Vermilya, Towner. 

McHenry County Abst. Co. 
Vice Pres., Wm. Barclay, Finley. 

M. B. Cassell & Co. 
Secy-Treas., A. J. Arnot, Bismarck. 

Burleish Co. Abstr. Co. 

Ohio Title Association 
President, Geo. N . Coffey, Wooster. 

Wayne County Abst. Co. 
Vice Pres., V. A. Bennehoff, Tiffin. 

Seneca Mortgage Co. 
Secy.-Treas., Leo S. Werner, Toledo. 

Title Guarantee & Trust Co. 

Oklahoma Title Association 
President, E. 0 . Sloan, Duncan. 

Duncan Abstract Co. 
Vice-President, Leo A Moore, Claremore. 

Johnston Abstract & Loan Co. 
Secretary-Treasurer, J . W. Banker, TahleQuah. 

Cherokee Capitol Abstract Co. 

Oreson Title Association 
President, George H . Crowell, Albany. 

Linn County Abstract Co. 
1st Vice President, B. l'. Wylde, LaGrande 

Abstract & Title Co. 
2nd Vice President, W. E. Hanson, Salem. 

Union Abstract Co. 
Secretary-Treasurer, F. E. Raymond, Portland. 

Pacific Abstract 'fitle Co. 

Pennsylvania Title Association 
President, John E. Potter, Pittsburgh. 

Pres. Potter Title & Trust Co. 
Vice-Pres ., John R. Umsted, Philadelphia. 

Con.-Equitable Title & Tr. Co. 
Secretary, Harry C. Bare, Ardmore. 

Merion Title & Tr. Co. 
Treas urer, J oh n H. Clark, Chester. 

Deleware Co. Tr. Co. 

South Dakota Title Association 
President, A. L. Bodley, Sioux Falls. 

Getty Abstract Co. 
Vice Pres., Chester E. Solomonson, Mound 

City. Campbell County Abst. Co. 
Secy.-Treas., R. G. Williams, Watertown. 

Southwick A.bstract Co. 

Tennessee Title Association 

President, W. S. Beck, Chattanooga. 
Title Guaranty & Trust Company. 

Vice-Pres., John C. Adams, Memphis. 
Bank of Commerce & Trust Company. 

Secy.-Treas., Geo. W . Marshall, Mem1>hls . 
Bluff City Abstract Co. 

Texas Abstracters Association 

President, E. P. Harding, Wichita Falls, 
Central Abstract Company. 

Vice President, Herman Eastland, Jr., Hilla­
boro, Eastland Title Guaranty Co. 

Secretary-Treasurer, Queen Wilkinson, Wich· 
lta Falls, Central Abstract Company. 

Washlnston Title Association 
President, F. C. Hackman, Seattle. 

Washington Title Insurance Co. 
Vice President, Fred L. Taylor, Spokane. 

Northwestern Title Insurance Co. 
Secretary-Treasurer, Elizabeth Osborne, Ya· 

kima. 
Yakima Abstract & Title Company. 

Wisconsin Title Association 
President, Julius E. Roehr, Milwaukee. 

Milwaukee Title Guaranty & Abst. Co. 
1st Vice Pres., Agnes E. Benoe, Ashland. 

Ashland County Abst. & Title Co. 
2nd Vice Pres., Grace E. Miller, Racine. 

Belle City Abstract Co. 
Treasurer, W. S. Rowlinson, Crandon. 

Forest County Abst. Co. 
Secretary, Frank A. Lenicheck, Milwaukee. 

Citizeµs Abst. & Title Co. 



i ht 
'f asa Eather 

... 6ut STRONG 
... and PERMANENT 

j 

l
/!; AKE a sheet ofL: L. Brown 

paper in one of the thinner 
{y weights. Notice how light 
r it is-ideal for manifolding. 

Observe what a white, clean, 
opaque surface it has. Then 
crumple it up; pull it out flat again; 
roll it; fold it; treat it rough. See 
for yourself why we claim dura­
bility for L. L. Brown Papers. 
Above all else, L. L. Brown papers 
are absolutely immune to discolor­
ation, hence they are distinctive 
from all other record papers. 

There is an L. L. Brown paper for 

every purpose; for letters, ab­
stracts, deeds, and books of record. 
All are durable, made to stand the 
rough treatment of many hands. 

L. L. Brown papers are not expen­
sive. Their cost is only slightly 
more than inferior, unbranded 
sheets. They are recognized as the 
standard of quality. 

Specify L. L. Brown papers. Then 
you can rest assured that you are 
getting the toughest, hardest wear­
ing paper on the market. 

L. L. BROWN PAPER CO., Adams, Mass. 

New York Chicago San Francisco Los An~eles 

Ledger, Linen and Bond Papers 
Tu• "fil ::? ... . papers of SUPREME quality-L. L. BROWN'S-are made of WHITE rags 

\~~~---------~~~~~~~~~~--
.~ BROWN°S ADVANCE GREYLOCK GREYLOCK BROWN'S BROWN'S LINEN 

L INEN LEDCEll LINEN LEDGEll LINEN LEDGER LINEN ~E.DGER FINE Cream, blue; wove, 

White , buff, blue Jr'Jiite, b11ff, blue White, buff, blue JJ1~~!fo~0/::,!fe~j~/:,lt1 White, buff, blue, pink laid 

ADYANo:BoNI> GREYLOCK BOND BnowN's L1NEN ADvANCE AND GnEYLOCK BnowN's MANUSCRIPT 

White, buff. blue, pink Jr l•ite TYPEWRITE!l PAPEllS TYPEWRITER PAPERS COVERS TUE l\1A1tK 01, 

KABLE BROTHERS COMPANY, PRINTERS, MOUNT MORRIS, ILL. 


