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Goals for Today’s Webinar

Explain main components of the final RESPA rule.

Examine the rule’s impact on your business 
operations.

Identify industry concerns.

Make some predictions. 
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Background

RESPA reform has been ongoing since 1992.

It is never without controversy, as proposed changes typically 
pit settlement service providers against each other.

This was certainly the case in 2002 when HUD introduced a 
proposed rule calling for a guaranteed mortgage package.  

Eventually settlement service industries, with help of 
Congress, got HUD to withdraw the 2002 proposed rule.  
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Background

In 2005, HUD conducted a series of roundtable 
discussions with industry representatives, trade 
associations, and consumer groups.

Two and a half years later, HUD published its 
proposed RESPA rule on March 14, 2008.  HUD 
received approximately 12,000 public comments in 
response to the proposed rule. 

HUD published its final rule on November 17, 2008.  
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Summary of Final Rule

Main components of final RESPA rule.
3-page Good Faith Estimate
Disclosure of broker fees as a “credit” to consumer
Tolerance limitations on settlement charges
3-page HUD-1 Settlement Statement
Average charges
No negotiated discount changes for now
Required use

Every settlement service provider will be affected.  
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1. Good Faith Estimate – Proposed Rule

Revise a one-page GFE into a four-page 
standardized form. 
Summary of key loan terms.
Estimated total settlement charges.
GFE to be provided within 3 days of “GFE 
application.”
Estimated settlement charges to be available for 10 
business days.
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Good Faith Estimate – Public Comments

Consumer groups and trade associations submit 
GFE forms for HUD consideration.
Proposed GFE is too long and confusing.
Disclosure of fees on the GFE should be 
synchronized to the HUD-1.
“GFE application” triggers obligations under other 
federal laws.
Consumer groups advocate extending the lenders’
estimates beyond 10 days.  
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Good Faith Estimate – Final Rule

Final rule requires a three-page GFE.
Includes a summary of key loan terms on page one.

Breaks out escrow information from summary. 
Estimates total settlement charges on page two.

Removes “optional” from owner’s title insurance
Separate categories for recording fees and transfer 
taxes. 
Shuffles the order of settlement charges.
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Good Faith Estimate – Final Rule
Provide a GFE within three days of receiving an “application.”

New definition of application.
Settlement charges must remain open for 10 business days.

No change by HUD.
Identifies that the initial interest rate is available until a 
specified date.  

No change by HUD.
Limits GFE fees to the cost of a credit report.

Legal authority?
Removes 1% origination fee cap on FHA loans.

HUD thinks competition will lower fee. 
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2. Disclosure of Yield Spread Premiums –
Proposed Rule

HUD proposed to require premiums paid to 
mortgage brokers by lenders to be disclosed on the 
GFE as a credit to borrower’s origination costs.

HUD proposed the inclusion of a comparison chart 
to demonstrate the consequences should a 
borrower wish to lower interest rate or settlement 
charges paid at closing. 
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Disclosure of Yield Spread Premiums –
Public Comments

Disclosure of “credit” is misleading and confusing. 
GFE makes unfair distinctions between mortgage 
lenders and mortgage brokers.
HUD’s testing of consumers’ understanding of the 
disclosure did not go far enough.
HUD should work with the Federal Reserve Board 
to ensure YSP disclosure is consistent with TIL 
disclosure.  
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Disclosure of Yield Spread Premiums – Final Rule

YSP disclosure remains largely unchanged.
A YSP is disclosed as a “credit” to the lender or 
broker’s “origination charge.”
Discount points are disclosed as a “charge,” which 
is added to the lender or broker’s “origination 
charge.”
HUD retains the comparison chart on page three of 
final GFE.  

A lender’s completion of this chart is now optional.  
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3.  Tolerances – Proposed Rule

3 buckets of settlement charges 
(Items 3-10 on page 2 of proposed GFE)

Fixed fees
10% tolerance
No restrictions

Absent “unforeseeable circumstances.”
Government recording fees in fixed fees category.
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Tolerances – Public Comments

Tolerances are the equivalent of settlement cost 
guarantees, instead of statutorily required 
“estimates.”
Exact amount of recording fees cannot be 
determined at the GFE stage.
Tolerances will have anti-competitive effects.  

In an effort to control costs, lenders will seek 
guaranteed prices from large settlement service 
providers.
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Tolerances – Final Rule
Questionable statutory authority.  
3 buckets of settlement charges 
(Items 3-11 on page 2 of final GFE)

Fixed fees
10% tolerance

HUD moves government recording fees from the fixed category to 
the 10% tolerance category.  

No restrictions
Absent “changed circumstances.”

HUD expands the circumstances that will justify a new GFE.  
HUD gives lenders a 30-day cure period.  
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Penalties for Violation of GFE

Violates Section 5 of RESPA.

No private right of action.

UDAP.
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4.  HUD-1 Settlement Statement – Proposed Rule

Modifies page two to allow consumers to compare 
the settlement charges with the GFE.

Groups previously itemized lender and title 
insurance charges into single fees.

Proposes the disclosure of title agent’s and title 
underwriter’s portion of title premium.  
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HUD-1 Settlement Statement – Public Comments

Better comparison needed between GFE & HUD-1.

Disclosure of single origination and title fees raises concerns 
under TILA.  

Bundled fees do not promote a consumer’s ability to shop.

Disclosure of title premium split is not required on the GFE 
and is a matter of private contract.    
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HUD-1 Settlement Statement – Final Rule

Modifies page two of HUD-1 to compare final settlement 
charges with the GFE.

Includes “(from GFE #_)” next to itemized charges
Uses language consistent with GFE (i.e., removes “optional”
from owner’s title insurance)

Groups previously itemized lender and title insurance 
charges into single fees.

Breaks out settlement fee from bundled title services fee.  
Continues to itemize title agent’s and title underwriter’s portions 
of premium.  
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5.  Closing Script – Proposed Rule

Proposed as a new addendum to the HUD-1.
Settlement agent to read aloud at closing and 
provide in writing to consumer.
Requires settlement agent to:

Explain specific loan terms
Compare settlement charges on GFE to HUD-1
Notify consumer if final settlement charges exceed 
applicable tolerances
Explain if mortgage documents differ from GFE loan 
terms.
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Closing Script – Public Comments

Explaining loan terms raises unauthorized practice 
of law concerns.
Closing script presumes all closings are conducted 
face-to-face with borrowers.
Closing script will increase time required for closing, 
which could result in higher closing fees.
If closing script highlights inconsistencies between 
the GFE and HUD-1, it is too late to make changes. 
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Closing Script – Final Rule

Adds page three to the HUD-1 and eliminates 
closing script.  

Requires comparison chart between GFE fees and 
final settlement charges on HUD-1.
Includes a summary of loan terms.

Obligates lender to supply settlement agent with 
sufficient information to complete page three. 
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6.  Average Cost Pricing – Proposed Rule

HUD proposed to allow lenders and brokers to use 
average cost pricing for settlement services.

Average cost pricing may be determined by either:  
(i) actual six-month average; or (ii) tiered pricing 
approach.  
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Average Cost Pricing – Public Comments

General support for average cost pricing.
All settlement service providers should be allowed 
to use average cost pricing; not just loan 
originators.  
The proposed methods for calculating average cost 
are too restrictive.  
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Average Cost Pricing – Final Rule

“Average cost pricing” renamed “average charges.”

Final rule permits any settlement service provider to 
use average charges for settlement services 
obtained from third parties.

Average charge not allowed for services that are 
priced based on loan amount or price of home, or for 
a provider’s own internal charges.  



32

Average Cost Pricing – Final Rule

No specific method prescribed to determine 
average charges

Must be recalculated every 6 months.
Average charge must be used for every transaction 
within a specific class of transactions. 
If average charge used, must retain documentation of 
calculation.



33

7.  Negotiated Discounts – Proposed Rule

HUD proposed to modify definition of “thing of 
value” to exclude discounts negotiated by 
settlement service providers from third party 
vendors.

Any discount must be passed on to the borrower 
and disclosed on the HUD-1. 
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Negotiated Discounts – Public Comments

Support for concept, but concern that discounts 
could lead loan originators to steer customers to 
certain providers.

Negotiated discounts could disadvantage small 
businesses.  

State title insurance laws may prohibit discounts.
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Negotiated Discounts – Final Rule

HUD declines to amend the definition of “thing of value” to 
allow negotiated discounts, but will give it further 
consideration.  

HUD makes clear that “discounts negotiated between loan 
originators and other settlement service providers, or by an 
individual settlement service provider on behalf of a borrower, 
where the discount is ultimately passed on to the borrower in 
full, is not, depending upon the specific circumstances of a 
particular transaction, a violation of Section 8 of RESPA.”
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8.  Required Use – Current Rule

Person must use and pay for particular provider of 
settlement service in order to have access to some 
distinct service or property.

Exception for offering discounts or rebates to 
consumer for purchase of combination of settlement 
services provided:

Package is optional
True discount.  
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Required Use – Proposed Rule

Does 4 things:
1) Says required use includes both economic 

incentives and disincentives
2) Only borrowers may receive discounts, not 

sellers
3) Prohibits owners of affiliated businesses from 

linking incentives to use of their affiliates
4) Restricts ability to offer rebates to “settlement 

service providers,” thereby excluding 
homebuilders. 
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Required Use – Public Comments

Only borrowers are allowed to receive discounts 
under the proposed definition.  What about sellers?
The rule excludes homebuilders from offering 
discounts to their customers.  
The proposed rule appears to prohibit incentives in 
the form of gift cards, free home inspections, etc.
The revised definition would promote consumer 
shopping.  
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Required Use – Final Rule
Changes HUD made were minimal:

1) Economic incentives and disincentives made part of final 
rule – that stayed.

2) HUD expands discounts to “persons” not just buyers – so 
sellers now included.

3) HUD lifted ban on linking incentives to use of affiliates for 
everyone but homebuilders.

4) HUD left ability to offer incentives to “settlement service 
providers” only – homebuilders did not make the cut.
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9.  Miscellaneous Amendments

HUD finalizes its proposals to:

Update mortgage servicing disclosures
Remove expired provisions of escrow regulations
Recognize the applicability of ESIGN
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Effective Dates of Final Rule

January 16, 2009
New definition of “required use”
Use of average charges
Miscellaneous amendments

January 1, 2010
GFE (disclosure of YSP and tolerances)
HUD-1
All revised definitions (except “required use”)
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The Good, the Bad, and the Ugly –
Mortgage Lenders

The Good
30-day cure period for amounts in excess of tolerances.
Softer language regarding lender’s sale of loans in secondary 
market.
No two-tiered application system.
Expanded list of “changed circumstances.”

The Bad (and Ugly)
HUD did not collaborate with Federal Reserve.
No changes to tolerances (except for recording fees).
No changes to disclosure of broker fees.
GFE fee limited to a credit report fee.



43

The Good, the Bad, and the Ugly –
Mortgage Brokers

The Good
Required Use.

The Bad (and Ugly)
No change to YSPs/backend fees.
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The Good, the Bad, and the Ugly –
Title Insurance and Settlement Companies

The Good
Closing script out.
No amended definition to allow negotiated discounts.
HUD removed “optional” from owner’s title insurance.
Lender responsible for explaining loan terms.
30-day cure means the loan can close.

The Bad
HUD still requires title agent’s and title underwriter’s premium split to be 
disclosed on HUD-1.

The Ugly
New page 3 to HUD-1 with “closing script” information.
Will lengthen time of settlement.  
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The Good, the Bad, and the Ugly –
Real Estate Brokerage Industry

The Good
HUD redrafted some language on GFE to make it 
easier to understand.
No amended definition to allow negotiated discounts.
Synchronization.
Not perfect rule, but greater transparency and clarity.

The Bad (and Ugly)
HUD did not collaborate with Federal Reserve on 
disclosures.
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The Good, the Bad, and the Ugly –
Builders and their Affiliated Business Arrangements

The Good
HUD modified definition of “required use” to ensure both buyers 
and sellers can take advantage of discounts and incentives.
HUD emphasized that any provider can offer discounts on its 
own services.

The Bad (and Ugly)
The definition refers only to “settlement service providers.”

Builders cannot offer direct incentives to their customers for the use 
of affiliate companies, but all other providers can.

January 16, 2009 effective date leaves little time for builders to 
change day-to-day operations (sales contracts, etc.).



47

Scorecard

Overall Winners

Title industry

Real estate 
industry

Unhappy

Mortgage 
lenders

On the Short End

Builders and 
their affiliated 
business 
arrangements

Mortgage 
brokers
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Where Do We Go From Here?

HUD not likely to extend January 16, 2009 effective 
date.

Will any of the settlement service industries file a 
lawsuit?

RESPA rule not likely to be the Obama
Administration’s top priority.



QUESTIONS?



50



2008 RESPA REFORM
Finally a Final RESPA Rule

Phillip L. Schulman – phil.schulman@klgates.com
Holly Spencer Bunting – holly.bunting@klgates.com


