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The continuing battle regarding the acceptability of a substitute for title insurance has caused several FIIA Members to inquire about its official position. As with many of these issues, E regards its role as being an information source versus an advocate. The following information is presented to assist with making informed decisions.

Title insurance is a contract of indemnity against loss or damage arising from defects in or liens on the property covered under the policy. Title insurance is generally issued by a monoline insurance carrier. On a typical $100,000 loan the title insurance would cost approximately $250-350 and would be included among the settlement charges that might tot& approximately $1,100-1,400.

Lenders have been under significant pressure to lower the cost of total settlement services, and technological advances have played an important role. Title insurance companies can now perform via computer many information research requests within minutes that once took days and manpower resources actually turning pages in the county recorders offices.

The databases the title insurance companies have created are very extensive and are difficult to replicate. Title insurance providers that have not developed these title plants or that do not have the necessary geographic coverage are forced to pay title insurance companies that own such plants. Some commentators are arguing there is little need to do searches if the policy is to be issued on refinance loans that have title policies issued in conjunction with the first mortgage financing.

The most vocal and visible contentions come from Radian and the American Land Title Association (“ALTA”), Radian claims its guarantee to indemnify a lender against certain losses resulting from claims arising pursuant to its guarantee is mortgage insurance, not title insurance, Radian characterizes the insurance as “undisclosed lien” insurance. ALTA claims the Radian product is title insurance and should be regulated in every state in which it is issued in the same manner and to the same extent as title insurance is regulated.

Further complicating this argument is the acceptance of the Radian alternative product, Radian Lien Protector (“RI_F”) by rating agencies for pools of mortgages used as collateral for debt securities. S&P has taken the position that Radian’s AA credit rating is the basis for the financial strength of the guarantee issued by Radian. S&P is speaking to the issue of financial strength, not to the details of the coverage. Until recently, the rating agencies required title insurance. The acceptance of RLP by S&P may be more important to Radian’s advertising and marketing efforts than to the underlying issues.

A lender’s policy is required for nearly all residential real estate loans. It insures the lender’s Collateral interest in a priority over other claims on the collateral. A person cannot convey more interest than he has, and that interest may be restricted by covenants, conditions and/or restrictions. A title search discloses the extent of the interest being conveyed, and it is the basis of the terms of the title policy by which claims will be paid. Most state insurance laws require title insurance carriers or its agents to conduct a diligent search and examination of the chain of title and a check for recorded liens prior to policy issuance. Further, a determination of marketability and insurability in accordance with sound underwriting practices is undertaken before a title insurance commitment or policy is issued.

Radian is offering RLP as a font of mortgage pool insurance. While RLP can be issued for other mortgage transactions, REP is being offered only to cover refinance, second mortgages and home equity loans. Radian claims RLP's fixed-price of approximately $275 is about 50% of the cost of a title insurance product, but it is necessary for the buyer to understand what is and is not covered by the product. The fixed-price may be a bargain for large mortgages, but it may be very expensive for mortgages under $150,000. This could be adverse to low-income borrowers trying to refinance a low-price property.

Radian is marketing R as a faster, less expensive mortgage insurance alternative to title insurance Price and speed may or may not equate to value, While S&P can make informed institutional judgments regarding claims paying ability, the customer paying for the product (the borrower) should be able to determine the bargain; and, the lender should be able to provide the information to enable the borrower to make that determination.

Although the customer pays the premium for either RLP or title insurance, the beneficiary of the policy is the lender, If the lender makes claims for undisclosed liens under RLP, the borrower’s affidavit comes into play. It appears Radian, in a claim covered by an affidavit, would have a cause of action to recover the claim amount from the borrower providing the affidavit. If there were a similar claim under title insurance, the carrier issuing the title policy would pay the claim without recovering from the borrower. This potential personal liability should be adequately disclosed to the borrower providing the affidavit. Title insurers seldom use personal indemnity affidavits.

Another perspective is from the legal and regulatory point of view. If R.LP is insurance, state insurance laws regulate it. Neither Radian nor A.LTA nor state insurance regulators disagree RLP is insurance. The Radian/AL.TA disagreement regards the type of insurance. Radian contends RLP is mortgage insurance; ALTA contends RLP is title insurance. The definition is important in determining if a carrier is authorized to issue a specific type of insurance. Title insurance companies are, by regulation, monoline carriers authorized solely to issue title insurance. If RI_P is determined to be title insurance, its issuer must be a monoline carrier authorized to issue title policies in the state in which they are issued. Some states have made adverse determinations regarding RLP.

Even if a carrier is willing and able to pay a presented claim, it is possible that a state regulator could prohibit such payment if the guarantor is not recognized and licensed by the state insurance department to issue the product. Florida, Texas, New Mexico, Connecticut and North Carolina regard RLP as title insurance and subject to monoline title insurance regulation.

Tide insurance is issued on the basis of title search methodologies and processes, and the alternative lien protection is issued based on the borrower credit quality and signed affidavits regarding there being no liens affecting the new mortgage Since title insurance was issued on the primary mortgage.

Claims made pursuant to title insurance coverage are generally in the following industry categories: Basic, 27.1%; Special, 9.9%; Search, 25.3%; Examination, 8.9%; Description, 6.5%; Closing, 19.0%; Typing, 0.6%; Taxes, 2.8%. A title insurance policy issued in the ALTA form covers 100% of these claim categories. The lien protection alternative product does not cover Special, Search, Examination, Closing or Taxes; and it is not certain it covers 100% in the Basic, Description or Typing categories.

Title insurance generally covers the cost of defense of a covered claim; the lien protection alternative product apparently does not. According to industry statistics, the cost of defense is 35-40% of the claim amount.

As stated above, a person cannot convey what is not owned, and it seems essential a title insurance policy will not be issued if it cannot be determined a borrower owns the property The mortgage is worthless if the borrower is found to not own the collateral, Title insurance covers the borrower’s ownership of the collateral; the alternative lien product apparently does not.

A co-owner must sign the mortgage. However, a spouse who is not a co-owner need not sign in some states but must sign in a majority of states. Spouses in states requiring spousal acknowledgement must sign the mortgage if it to be judged valid if challenged. Title insurance covers this risk; the lien alternative apparently does not. The mortgage could be found unenforceable in the event the spouse does not join.

A borrower can have excellent credit and sign affidavits having any content, but if the borrower is not competent, the mortgage may be voided by parties in interest. Competency could be lost after the primary mortgage. This risk would apparently not be picked up under the coverage provided by the lien protection alternative product, but it would be covered by title insurance. It is the same for fraud and for forgery.

Lien protection is also distinctly handled by title insurance and the alternative lien protection product. Title insurance covers liens, and the title search process is designed to discover mechanics liens, easements, lease options, surveys, etc. Title insurance

carriers’ processes are designed to eliminate the likelihood there are undiscovered recorded liens, and coverage for unrecorded liens is provided. The lien protection alternative products rely on the borrower’s disclosure and the signed affidavits, but no independent search is conducted, and no coverage is offered for unrecorded liens. It should be noted that only 12.9% of all claims are related to recorded liens, (The personal liability issue related to the affidavits is discussed above.)

The amount of the insurance coverage is 100% of the loan under the ALTA title insurance policy; the lien protection is apparently limited to .50% (50 basis points) in the aggregate pool amount. If a pool comprises 100 loans each in the amount of $100,000, tide insurance coverage would be $10 million; alternative lien protection product loss coverage would be limited to $50,000 making it twenty times more expensive per dollar of coverage on the basis the alternative coverage is half the cost of the title insurance premium.

The issues of price and speed appears to be important to the national debate on these products. The title insurance industry issues a policy governed by a 50-state insurance system, operates a very complex title search process, adheres to many industry practices that add to the cost of the policies it issues, and covers more risks. It stands to reason any product not burdened by these operating elements would be less expensive, but the cost comparison should be done on a risk-weighted basis.

An argument has been proffered that the lower cost of the lien protection alternative could help low-income borrowers stay in their houses, although no examples of borrowers not being able to stay in their homes because of the cost of title insurance has been presented. It is difficult to believe that a single, one-time, up-front expense of $300 amortized over the life of a 10-year loan ($2.50 per month) would be the fulcrum for remaining in a house. As mentioned above, the fixed-price RLP could be determined to be relatively more expensive for low-balance loans on low-priced property owned by low-income borrowers.

We have a very sound, dependable, trustworthy real estate system in the United States. In the past decade we have witnessed several systemic financial problems caused by shortcuts to well—established processes. The securitization of many debt obligations has expanded our capital markets and provided the liquidity that has helped fuel our economic growth. If we carelessly introduce solutions that effectively lower debt quality and, in retrospect, result in further lowering confidence in the whole domestic financial and economic fabric, we are not doing anyone any favor by promoting a new title insurance alternative.

The motivations for endorsing the alternative product are evident. Mortgage originators have faced extremely high demand for refinancing, second mortgages and home equity loans. This demand has been influenced by the lowest interest rates in history. The originators want to capture these high volumes as quickly as possible, and the borrower pays the premium whether the product is title insurance or a lien protection product. The borrower may pay less, but also gets substantially less in the bargain he may neither be

fully aware of nor understand. Many lenders bundle into a single fee the entire package of closing costs. The details of the lender’s insurance policy are buried in the bundled fee. The borrower wants the loan and does not usually focus on the individual elements in the bundle.

Further, the lender is motivated by doing the least possible to satisfy the requirements of the rating agencies and the GSEs. The ratings and the guarantees are necessary to complete the securitization and sale of the mortgage debt. The sooner the securitization and sale process is completed, the sooner the lender’s capital can be used to finance the process again.

Regardless of the price and speed arguments, the fact that the turn times for title search are far inside the actual closing schedules. Whether a title search turn time is four days or six days versus immediate issue for the lien protection alternative, it makes little difference if the loan cannot be closed inside the 4-6 day turnaround, The increased volumes brought about by low interest rates have significantly pushed out closings schedules because of experienced staff shortages and lender processing times,

Midterm elections are also adding extraneous pressures to this situation, and readers may want to consider this when they make decisions on behalf of their borrowing customers. There are a lot of elected officials who know appealing to the voter on the basis of “consumer issues” is a proven way to be reelected. It is doubtful even a few of these legislators are familiar with the comparative details of these products.

Take your time, do the necessary research and make good choices for your customers, Help your customer understand price and value and they will be better served.
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