CONFIDENTIAL


memorandum

	TO:
	State Land Title Associations

	FROM:
	The American Land Title Association

	DATE:
	January 23, 2002

	SUBJECT:
	Mortgage Impairment Insurance Kit with Attachments 



This memorandum provides a guide for state Land Title Associations to meet with their state Departments of Insurance and other state agencies that regulate title insurance (collectively referred to herein as “DOI”) in connection with mortgage impairment insurance offered by companies such as Radian Guaranty, Inc. (“Radian”), property and casualty insurers, and other companies.  Mortgage impairment insurance policies, such as the Radian Lien Protection (“RLP”) product offered by Radian, insure against “undisclosed liens.”  Insurance against undisclosed liens is a form of title insurance, and is being offered by companies that are not licensed as title insurers.  


Several of the companies offering mortgage impairment insurance maintain that their products are traditional mortgage guaranty insurance products.  Their analysis, however, is incorrect.  Traditional mortgage guaranty insurance policies insure lenders against default by the borrower and foreclosure by the lender.  In contrast, mortgage impairment insurance polices specifically and primarily warrant against losses due to undisclosed liens – clearly a title insurance risk.  Mortgage impairment insurance policies fall squarely within the definition of title insurance in most states.  


Mortgage impairment insurance is advertised as a “title insurance alternative,” but fails to offer the same protections as traditional title insurance.  Further, the companies offering mortgage impairment insurance are not licensed as title insurers, and do not comply with the financial and filing requirements that most states impose on title insurers.  This noncompliance gives these companies a competitive economic advantage over lawfully engaging title insurers in the state.  


Therefore, it is important that state Land Title Associations meet with their state DOI to discuss mortgage impairment insurance and its detrimental effect on properly licensed title insurers.  This memorandum sets forth a brief outline of the mortgage impairment insurance issue and what state Land Title Associations can do to prevent it from being offered in their states.  In addition, attached are documents pertaining to mortgage impairment insurance.  

I.
BACKGROUND 


A.
Mortgage Impairment Insurance
· Can take different forms

· Individual insurance policy 

· Offered as part of mortgage pool insurance policies

· Insures against “undisclosed liens”

· See § II.A, below, at Attachment F, for the Radian Lien Protection Mortgage Pool Insurance Policy, as an example


B.
Background Information About Radian Guaranty, Inc.
· Radian Guaranty, Inc. formed in 1999 

· Radian offers two types of insurance

· Primary private mortgage insurance (“PMI”) on individual loans

· Pool PMI insurance

· see § III.A., below, for description of traditional PMI

· Radian acquired ExpressClose.com (“ExpressClose”) in or around November 2000

· ExpressClose offered Lender Master Protection (“LMP”)

· Individual policy covering undisclosed liens

· Two states issued Cease and Desist Orders enjoining the sale of LMP 

· Attachment A - January 8, 2001 Cease and Desist Order from the Commonwealth of Pennsylvania Insurance Department

· Attachment B - February 6, 2001 Cease and Desist Order from the Illinois Department of Financial Institutions

· Radian has stopped selling LMP 

II.
THE RADIAN LIEN PROTECTION PRODUCT


A.
Radian’s Definition of RLP

· Radian has unveiled a new pool insurance product covering “undisclosed liens” called Radian Lien Protection 

· Attachment C – September 6, 2001 Press Release Introducing RLP as a Title Insurance Alternative 

· Radian’s Description of the Product

· Attachment D – Contents of Radian’s Website pages Explaining RLP for Lenders and Borrowers (printed on January 14, 2002)

· “Radian Lien Protection is an alternative to title insurance that can be used in connection with refinances, second mortgages and home equity loans.  Radian Lien Protection is offered through ExpressClose.com, a Radian company, and will be provided as a mortgage pool insurance policy written by a Radian AA-rated mortgage insurance company.  It will provide a layer of insurance coverage to a lender for a wide range of losses, arising from a borrower’s default under a covered loan, including losses due to undisclosed liens for which there will be a separate limit.”

· Attachment E 

· October 9, 2001 Memorandum from Howard S. Yaruss, General Counsel for Radian - sets forth Radian’s defense with regard to RLP product
· Letter to the Editor:  Radian’s Product a Poor Substitute for Title Insurance - a letter to the editor of the American Banker discussing the RLP product, including an editorial from ALTA’s Legislative/Regulatory Counsel, Ann vom Eigen, and Radian’s General Counsel, Howard S. Yaruss

· Attachment F – most recent version of the Radian Lien Protection Mortgage Pool Insurance Policy

· Definition §§ 1.P. and 1.Q. defining “Undisclosed Lien” and “Undisclosed Lien Loss”

· Definition § 6.D. defining “Compensation of Losses From Undisclosed Liens”


B.
Coverage Provided by RLP

· Broken down into two categories:
1. the policy provides that the total loss payable for undisclosed liens is equal to ½ of 1% (or 50 basis points) of the aggregate of the mortgages in the pool; and 
2. the policy provides for any other loss a total loss payable of 1/100 of 1% (or one basis point) 
· Thus, coverage for undisclosed liens is 50 times greater than coverage for loss resulting for any other reason
· RLP is designed to provide an extra layer of protection in addition to traditional PMI  
· The RLP product provides an enhanced level of insurance coverage for undisclosed liens on pools of mortgages where such pools are already covered under a standard private mortgage insurance policy  
· Attachments D and F – Radian’s Website and the RLP policy describe the different coverage
· This breakout of separate coverage with separate premiums and payouts for insuring against undisclosed liens constitutes title insurance under state law
III.
DISTINCTION BETWEEN TITLE INSURANCE AND TRADITIONAL PRIVATE 
MORTGAGE INSURANCE


A.
Traditional PMI
· Reimburses residential mortgage lenders if borrowers, who have typically made a down payment of less than twenty percent (20%) of the purchase price of the purchased or refinanced home, default on their loans

· PMI insures lenders against default by the borrower and foreclosure by the lender

· It is possible that a lender could suffer an insured loss on a mortgage guaranty policy that arises due to an unknown lien discovered upon the default of the borrower; however, mortgage guaranty policies do not specifically guaranty against loss suffered due to unknown liens or other title defects

B.
Distinction between PMI and Title Insurance
· Attachment G – January 9, 2002 Letter to the Illinois Department of Financial Institutions Discussing the Difference Between RLP and Traditional PMI

· Attachment H – Mortgage Impairment v. Title Protection - piece prepared by Fidelity National Title Insurance Company distinguishing mortgage impairment insurance (RLP) from title insurance

· RLP is underwritten differently than traditional PMI (see Attachment D)

· Radian, through ExpressClose, provides the lender with a Mortgage Lien Report derived from borrower credit reports obtained by ExpressClose, and requires the lender to obtain a borrower’s affidavit, on which a borrower must disclose any liens on the property

· The lender must compare liens on these documents “to verify lien position”

· Traditional mortgage guaranty companies do not require such information when insuring standard PMI policies

· The entire purpose of the underwriting activities for RLP is to ascertain the lien position of the insured mortgage in order to insure against loss resulting from undisclosed liens – clearly a title insurance risk


C.
Shortcomings with the RLP Product
· Provides small and remote indemnity coverage

· Fails to provide a legal defense for the lender should a problem arise with the lender’s lien or the borrower’s title

· No title search is performed – RLP relies on the borrower’s affidavit that there are no title problems 

· Fails to fix any title problems that could subsequently cloud title

· Limited availability – includes FICO limitations

IV.
CITATION TO STATE TITLE INSURANCE LAWS

A.
Compile State Laws Regulating Title Insurance
· Definitions

· Title insurance 

· “Doing title insurance business”

· Title insurance policy

· Licensing provisions for title insurers

· Provisions restricting the offering or solicitation of title insurance without a license

· Financial requirements of title insurers

· Capital and surplus requirements

· Premium tax requirements 

· Reserve requirements

· Provisions requiring the filing of title insurance policies with the DOI

· Monoline provision for title insurance (if applicable)

· Any provisions restricting coverage of undisclosed liens or warranting of title without a title insurance license

B.
Compile State Laws Regarding Mortgage Guaranty Insurance
· Definition of “mortgage guaranty insurance”

· Monoline provision for mortgage guaranty insurance (if applicable)


C.
Compile a List of Cases, DOI Opinions, and/or Attorney General Opinions 


Disallowing Similar Products in the State

V.
RADIAN’S UNLAWFUL PRACTICES HAVE DETRIMENTAL EFFECTS ON 
TITLE INSURERS AND LENDERS


A.
Unfair Economic Advantage Over Licensed Title Insurers
· Radian not complying with the state’s financial and filing requirements for title insurers while lawfully licensed title insurers must comply

· Radian is not incurring the same costs of doing title insurance business that lawfully engaging title insurers incur

· This provides Radian with an unfair, competitive advantage vis-à-vis duly licensed title insurers in the state
· Creates an “unlevel playing field”

B.
Misleads Lenders That Obtain RLP
· Advertised as an alternative to title insurance (Attachment C)

· Lenders (and their borrowers) may believe they are getting the same protection as title insurance provides

VI.
ACTIONS THAT SHOULD BE TAKEN TO HALT THE UNLICENSED SALE OF 
RLP AND OTHER MORTGAGE IMPAIRMENT INSURANCE PRODUCTS


A.
Meet with the State’s DOI 

· Request a meeting between the state’s DOI, the state Land Title Association, and other interested parties

· Educate the DOI about the mortgage impairment insurance product

· The product is title insurance as defined by the state’s laws

· The product is being offered by a company not licensed as a title insurer

· The product is detrimental to the title insurance business

· Thank the DOI for its support of licensed title insurers

· Request the DOI’s assistance in halting the unlicensed sale of the mortgage insurance product


B.
Request that the DOI Issue a Cease and Desist Order 

· Radian continues to promote the Radian Lien Protection product nationwide 

· Attachment I - December 17, 2001 Press Release by Radian Confirming Strategy for Title Insurance Alternative Product

· Attachment J - December 20, 2001 American Banker Article in which Radian states that is “has not withdrawn this product [RLP] at all”

· At minimum, attempt to receive a commitment from the DOI that if sale of the product in the state can be shown, the DOI will issue a Cease and Desist Order against Radian and other companies offering similar mortgage impairment insurance

· Request a Cease and Desist Order for Radian’s solicitation of RLP in the state

· See Attachment K for an example of a Request for a Cease and Desist Order sent to the New York State Insurance Department

· If the DOI is unwilling to issue a Cease and Desist Order, request that the DOI consider writing to Radian (or other mortgage impairment insurers) and requesting that Radian disclose on its website that the mortgage impairment insurance product is not offered in the state


C.
Alert the DOI Property and Casualty Division
· Request that the DOI inform the Property and Casualty Division of RLP and similar mortgage impairment insurance products

· Suggest that the Division be on guard against mortgage impairment insurance products

· Request that the Division be sensitive to any products offering a warranty on title


D.
Issue a Memorandum to Title Insurers 

· Inform title insurers that mortgage impairment insurance is not permitted in the state

· Request that title insurers notify their appointed agents that mortgage impairment insurance is not permitted in the state


E.
Establish a Contact Person Within the DOI
· Request that the DOI appoint a person in the DOI to answer questions from title agents and lenders about mortgage impairment insurance products being offered in the state


F.
Prepare a Publication from the State Land Title Association
· This action should be taken subsequent to an official determination by the state’s DOI 

· Publication should state the DOI’s finding that the mortgage impairment insurance product is prohibited under the state’s law

· Document can be republished to inform title customers of the prohibited nature of the mortgage impairment insurance product


G.
Ask the DOI to Review Mortgage Insurance and Property and Casualty 


Insurance Forms and Take Similar Action Against Others Offering 



Mortgage Impairment Insurance

VII.
ACTIONS TAKEN IN OTHER STATES


A.
Florida – Attachment L

· September 14, 2001 Letter from the Florida Department of Insurance Disproving Radian’s Mortgage Pool Protection Policy 

· Title Report Article – “Claims Abound that Radian Withdraws Lien Protection Product in Florida”

· September 13, 2001 Letter from the Florida Department of Insurance Discussing its Decision to Disprove the Policy 


B.
Texas – Attachment M

· October 1, 2001 Letter from the Texas Department of Insurance Rejecting Radian’s Application to Sell the Radian Lien Protection Product in Texas


C.
California – Attachment N

· Press Release by ALTA – “ALTA Files Lawsuit Against Radian”

· Complaint Filed by American Land Title Association (“ALTA”) against Radian Group, Inc., et al. in Superior Court of California, Orange County
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