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June 26, 2000

Mr. Karl F. Kramer

Assistant General Counsel

Oklahoma Department of Insurance

3814 North Santa Fe

P.O. Box 53408

Oklahoma City, OK 73152-3408

Dear Mr. Kramer:


The American Land Title Association has been apprized of the presence in your market of an insurance product, marketed by the St. Paul Medical Liability Insurance Company, called the “Home Equity Loan Insurance Policy.”  This policy is title insurance and should be so regulated in your state.


It is clear from a simple reading of the policy that its drafters were engaged in a deliberate attempt to obfuscate the insurance undertaking represented by the policy.  As you know from your experience in regulating insurance companies, the definition of the basic insuring agreement is always undertaken with great care and specificity.  Not so with this St. Paul product.


The Home Equity Loan Insurance Policy, Paragraph 1, “Insuring Agreement,” reads as follows:

The St. Paul Medical Liability Insurance Company . . . . agrees to pay the Insured any Loss caused by a Default regarding a Loan and the ability of the Insured to recover such Loss is prevented by material facts or circumstances not known by the Insured or the Insured’s Agent on or prior to the Loan closing.  (Emphasis added)

What insurance company would deliberately draft so vague a statement of its basic insurance undertaking?  The only answer must be a conscious attempt to “sneak” a product which they knew was inconsistent with Oklahoma statutes through your department’s approval process.  


However, if one examines the context in which this policy is to be issued, it becomes clear what is the real risk intended by the phrase, “material facts or circumstances.”  The “Information Needed” section of the promotional literature indicates that the only underwriting documentation required is an affidavit (or affidavits) from the borrower that covers three concerns: (i) current ownership; (ii) non-alienation of title; (iii) no other encumbrances on the property except for those disclosed.  All of these matters are title matters.  All of this information would be disclosed in an abstract.  All would be insured as correctly stated in a policy of title insurance.  No other “underwriting” documentation (other than copies of the loan documents–again title-related) is required.  It is beyond reasonable interpretation that the risks insured against by this insurance policy (loss occurring because of unknown “material facts or circumstances”) could be other than title risks which would be covered by a title insurance policy.


I would also refer you to Oklahoma Statutes Title 36 §5004 which defines “Title insurance policy” as “any written instrument . . . which . . . purports to insure or guarantee . . . title.”  While the subject policy doesn’t “furnish . . . information relative to real property,” it clearly uses such information to underwrite the risk that title is not as represented in the borrower’s affidavit. 


It is our understanding that an earlier insurance product submitted by this company was rejected by your department.  It is our further understanding that it was aimed at the same market, was sold by the same broker, and essentially purported to protect against the same risks this policy covers.  Except it was explicit in reciting title risks in the language of the policy, something obviously avoided this time around.


We would urge the department to act as it acted regarding past products of this kind and reject it as a title insurance product not in compliance with Oklahoma statues.  We would be happy to discuss this matter with you further at your convenience.










Sincerely,










James R. Maher

cc:
Mark Bilbrey


Kansas Land Title Association (w/attachments)


Missouri Land Title Association (w/attachments)


Arkansas Land Title Association (w/attachments)

