





RE:  Radian Lien Protection policy

Dear  :


I will endeavor in this letter to explain why the Radian Lien Protection product is, in fact, title insurance, rather than a traditional mortgage guaranty policy.


The nature of mortgage guaranty is rather simple.  It provides for payment of a loss to an insured lender following the default of the borrower.  The coverage can be provided as part of a policy covering an individual mortgage or as a part of a “pool policy” covering a group of mortgages.  The latter provides a “pool” of funds to insure against losses arising upon the default of borrowers whose mortgages are within that pool.  It is conceivable that a lender could suffer an insured loss on a mortgage guaranty policy, upon default of a borrower and foreclosure, which arises due to an unknown lien.   However, mortgage guaranty policies do not specifically guaranty against losses suffered due to unknown liens or other title defects.  Rather, and to reiterate, they insure against loss suffered by a lender following the default of a borrower and foreclosure by the lender.


The important issues I intend to address in this letter are: 

1) Radian’s Lien Protection policy is different from a standard mortgage guaranty policy; and

2) Radian’s product is a title insurance product.

1) Radian’s Lien Protection policy is different from a standard mortgage guaranty policy
Radian’s Lien Protection policy (RLP) is NOT a typical mortgage guaranty policy.  Basically, RLP provides an extra layer of protection which the traditional mortgage guaranty policy does not.   However, this extra layer of protection is not simply meant to cover any loss 

which exists following default and foreclosure.  Rather RLP specifically, and almost exclusively, covers a title insurance risk – undisclosed liens.  The coverage breaks down as follows: The policy provides that the total loss payable for undisclosed liens is equal to ½ of 1% (or 50 basis points) of the aggregate of the mortgages in the pool.  For any other loss, besides undisclosed liens, the aggregate limit is only 1/100 of 1% (or one basis point).  Thus, the coverage provided for losses resulting from undisclosed liens is 50 times greater than the coverage allowed for losses resulting from anything else.  Clearly, the only reason for this additional coverage is to insure against loss from undisclosed liens.

Further proof that this Radian product is not a standard mortgage guaranty policy can be found in how it is underwritten.  Basically, Radian is performing a title search to ascertain certain facts about the property.  Although it is not a traditional title search in that the county records are not being searched, the information sought and obtained is meant to be the same.  Radian requires the following information, much of it by way of borrowers’ affidavits: 

1) The name of the owner(s) of the property;

2) The legal description of the property;

3) The tax status of the property;

4) A list of the mortgages and other liens affecting the property; and

5) Other information affecting the priority and validity of the proposed loan, including whether the borrower has filed for bankruptcy.

The only reason for Radian to gather the same information normally gathered by title insurers, is that this specific additional coverage they are providing is title insurance.  Accordingly, Radian is attempting to reduce its risk of paying out on this product by performing a search of the title, just as a title insurer would do.  Mortgage guaranty companies do not require such information when insuring standard mortgage guaranty policies.


Clearly, we are not dealing with a standard mortgage guaranty policy.  The coverage in the RLP is specifically being sold to insure against undisclosed liens, almost exclusively.  Consequently, Radian performs a title search in order to reduce its liability under the policy.  No such search is required for products properly sold by mortgage guaranty companies.

[The following is an example of the kinds of state-specific statutory arguments that should be made.]

2) Radian’s RLP product is a title insurance product

Section 3 of the Title Insurance Act, 215 ILCS 155/3, includes the following definitions: 

“(1.5) “Title insurance” means insuring, guaranteeing, warranting, or indemnifying owners of real or personal property or the holders of liens or encumbrances thereon or others interested therein against loss or damage suffered by reason of liens, encumbrances upon, defects in, or the unmarketability of the title to the property; the invalidity or unenforceability of any liens or encumbrances thereon; or doing any business in substance equivalent to any of the foregoing….” 

The coverage under the RLP is specifically meant to insure the holders of liens or encumbrances on real property against loss or damaged suffered by reason of undisclosed liens.  As such, it perfectly fits the definition of title insurance in the State of Illinois.

Furthermore, it is quite clear that Radian seeks to conduct the “business of title insurance” in Illinois without being licensed to do so.  Section 3 of the Title Insurance Act defines this term as follows:

“(1) “Title insurance business” or “business of title insurance” means:

(A) Issuing as insurer or offering to issue as insurer title insurance; and

(B) Transacting or proposing to transact one or more of the following activities when conducted or performed in contemplation of or in conjunction with the issuance of title insurance;

(i) soliciting or negotiating the issuance of title insurance;

(ii) guaranteeing, warranting, or otherwise insuring the correctness of title searches for all instruments affecting titles to real property, any interest in real property, cooperative units and proprietary leases, and for all liens or charges affecting the same;

(iii) handling of escrows, settlements, or closings;

(iv) executing title insurance policies;

(v) effecting contracts of reinsurance;

(vi) abstracting, searching or examining titles; or

(vii) issuing closing protection letters;

(C) Guaranteeing, warranting, or insuring searches or examinations of title to real property or any interest in real property, with the exception of preparing an attorney’s opinion of title; or

(D) Guaranteeing or warranting the status of title as to ownership of or liens on real property and personal property by any person other than the principals to the transaction; or

(E) Doing or proposing to do any business substantially equivalent to any of the activities listed in the subsection….”

RLP is a title insurance policy.  Should it be approved in this state, Radian would be engaged in the “business of title insurance” because it would be issuing title insurance policies, soliciting the issuance of such policies, guaranteeing or insuring title searches, executing title insurance policies, searching titles, guaranteeing the status of title as to ownership of liens on real property, and/or doing or proposing to do any business substantially equivalent to the foregoing.

While Radian disputes that RLP is title insurance, it seems that its public actions and other statements belie this claim.  Radian makes a good witness against itself.  According to its website as of today, (www.radianmi.com, then click on sitemap), Radian markets this product as “a new alternative to title insurance.”  Furthermore, Radian claims RLP “reduces title fees by more than 50% on refinances, second mortgages and  home equity loans.”  Aside from the obvious question as to how “title fees” are being reduced rather than eliminated if RLP is not title insurance, it is interesting that Radian is making such representations about the relative cost savings of its product (later described as “hundreds of dollars over title insurance”) without any substantiation whatsoever and without taking into account reissue and refinance rates and other products of title insurers available to title insurance customers in Illinois.  These statements certainly raise other issues, but those can be dealt with at a later date.  The main point is that it is clear that RLP is all about title insurance, not mortgage guaranty.


The website also deals with the underwriting criteria discussed previously.  It describes how Radian’s subsidiary, Expressclose.com, Inc., will provide a “Mortgage Lien Report” “to identify credit-related items… and public records (tax liens, judgments, etc.) that affect the applicant(s) and subject property of the mortgage being applied for.”  Expressclose, which was the subject of a Cease and Desist order of the DFI for issuing a similar product deemed to be title insurance, also provides an “Ownership and Legal Description Verification Report” for each loan.  The lender has to secure a borrowers’ application and “Borrower’s Lien Affidavit” for each loan, and then compare liens on those documents with those on the Mortgage Lien Report “to verify lien position.”  Again, the whole purpose of the underwriting activities is to ascertain the lien position of the insured mortgage in order to insure against loss resulting from undisclosed liens – clearly a title insurance risk. 


Radian has tried to differentiate its product from title insurance by saying that borrower default is a condition precedent to coverage under the RLP and that it is simply covering a loss that exists upon default, as it would with any mortgage guaranty product.  However, as noted previously, the RLP policy does not simply cover losses upon defaults generally, but specifically provides an extra layer of coverage for title defects.  Radian’s argument, if followed to its logical conclusion, would allow them to sell not just title insurance, but also life insurance, disability insurance and other products they are not licensed to sell, simply because coverage would only be triggered upon a borrower’s default.  A look at the website once again is instructive.  RLP cannot be found listed with Radian’s real Mortgage Insurance products, but rather is shown as an eCommerce product and described as “a title insurance alternative.”

To summarize, a review of the RLP policy and Radian’s own marketing materials makes it obvious that Radian is attempting to cloak a title insurance policy in the guise of a mortgage guaranty policy.  However, on its face, the RLP is not a mortgage guaranty policy.  Rather, it is an extra layer of protection for a lender, which happens to be title insurance.  It is meant to be purchased by lenders to replace traditional title insurance policies.  In addition, it is underwritten like a title insurance policy on the basis of a title search and it meets the definition of “title insurance” as set forth in the State of Illinois by insuring against undisclosed liens.  Finally, the sale of RLP by Radian would satisfy the definition of conducting the “business of title insurance” in this state.  

It is worth noting that should Radian be permitted to sell RLP in Illinois, it would be the only company selling title insurance not subject to the regulatory oversight of the DFI.  This would create an unequal playing field for those in our industry, since Radian would also not be required to follow the statutes and regulations relating to title insurers in this state whether they relate to payment of premium taxes, deposits, reserves, disclosures or any other matters.  Needless to say, it would draw others into the market, as well, who would also seek to bypass DFI supervision.  

For these reasons, and on behalf of the Illinois Land Title Association and the American Land Title Association, I ask that you declare Radian’s Lien Protection policy to be a form of title insurance, request that the Director issue a Cease and Desist order against the sale of this product by Radian, and advise the Department of Insurance of those actions so that it can deny Radian authorization to sell RLP in Illinois.

Thank you for your time and the attention you are devoting to this matter.  I would be happy to address any questions you might have about this issue.  Please feel free to contact me for that or any other reason.






Very truly yours,

