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The American Land Title Association presents this paper to discuss the market, consumer and lender concerns relative to the issuance of the Radian Lien Protection policy (the “RLP”) by Radian Guaranty, Inc. (“Radian”). 

1. Coverage Offered Under The RLP
The RLP is an insurance product that is being marketed by Radian as a pooled mortgage guaranty policy.  In reality, the RLP is a disguised title insurance policy.  There are two types of coverage offered under the RLP.  The principal coverage is for “Undisclosed Liens”.  The coverage offered for “Undisclosed Liens” for the entire pool of loans in the mortgage pool under the RLP is equal to 50 basis points or 0.5% of the aggregate total principal amount of loans in the mortgage pool.  To illustrate, if one assumes a mortgage pool of $20 million worth of loans, the RLP will provide an aggregate $100,000 coverage for “Undisclosed Liens” for the entire pool.  If there is an undisclosed senior lien of $100,000 or more on a single loan, then the entire coverage under the RLP for the entire pool is exhausted and no more coverage remains.

The RLP also provides a nominal amount of traditional pooled mortgage guaranty insurance.  It provides 0.01% of the aggregate total principal amount of loans in the mortgage pool.
  To illustrate, in the case of the $20 million mortgage pool, the aggregate traditional coverage is $2,000.  If there is a default by a borrower on any single loan that causes a loss of $2,000 or more, then the entire coverage under the RLP for the entire pool is exhausted and no more coverage remains.

From the foregoing, it is apparent that the RLP is designed to provide lien priority insurance.  As such, we submit that the RLP is, in reality, a title insurance policy.  Alternatively, the RLP provides nominal mortgage guaranty coverage with bundled title insurance as its principal coverage.  Such bundling is improper under the mortgage guaranty monoline statute.

2. The Impact Of The RLP On The Market
It is important to note right from the outset that Radian seeks to dramatically change the existing marketplace by replacing title insurance with the RLP.  Such a change will subject the marketplace to a dramatic instability and risk with potentially catastrophic consequences to everyone.  Any analysis of this change must necessarily begin with a recognition of the marketplace as it functions today.

a. Current Functioning Of The Marketplace
The segment of the marketplace affected by the RLP, and any similar products
, is the secondary market for mortgages.  A significant secondary market exists for mortgages.  Lenders originating loans secured by mortgages combine large numbers of loans into mortgage pools and sell them to investors, the largest of which are government sponsored enterprises.  

The two central lines of insurance that apply to the secondary mortgage market are title insurance and mortgage guaranty insurance.  

Title insurance, among other things, insures (i) the vesting or ownership of the property, (ii) the validity of the mortgage, (iii) the enforceability of the mortgage, (iv) the priority of the mortgage and (v) the assignment of the mortgage
.  Title insurance provides insurance in the full amount of the loan.  In other words, if the loan is for $100,000, the title insurance is for the full $100,000.  

Mortgage guaranty insurance insures the credit risk that the borrower may default on his or her loan payments.  There are two separate types of mortgage guaranty insurance that apply in the secondary mortgage market; primary mortgage guaranty insurance and pooled mortgage guaranty insurance.  Primary mortgage insurance is issued on an individual loan.  By statute, it can only be issued if there is a valid mortgage in a statutorily defined priority when the loan to value ratio does not exceed the statutory maximum.  Also, by statute, it can only cover a certain percent of the outstanding loan balance, usually not more than 30%.  This statutory restriction is imposed because the insurance is intended only to cover the difference between the loan amount and the value of the property (the amount of the down payment in a purchase transaction).  

Pooled mortgage guaranty insurance is issued relative to the entire mortgage pool and adds an additional layer of credit insurance, subject to its aggregate limits, against default in loan payments for mortgages within the mortgage pool.  Pooled mortgage guaranty insurance also cannot be issued unless the mortgages within the pool satisfy the same statutory criteria.  The aggregate limit under pooled mortgage guaranty insurance is generally 1 to 2 % of the aggregate principal balance of all mortgages in the pool.

Presently, the integrity of the secondary mortgage market, and necessarily the lenders and investors involved therein, is protected by both title insurance and mortgage guaranty insurance.  Title insurance provides a significant level of protection relative to each individual mortgage, its validity and enforceability and its priority.  Title insurance, among other things, insures that the statutory preconditions to the issuance of mortgage guaranty insurance are satisfied.
  In addition to title insurance, primary mortgage guaranty insurance is in place for loans where the borrower was unable to pay the down payment.  (It should be noted that in most mortgage pools, there are numerous mortgages for which there will not be any primary mortgage guaranty insurance.)  Finally, the mortgage pool will generally have pooled mortgage guaranty insurance.

Perhaps the simplest method to understand the present marketplace is through example.  The four most common situations applicable to loans in mortgage pools are as follows:

Example 1:  The borrower purchases a house.  The purchaser has the down payment required to obtain the loan.  In this case, the borrower:

· Generally purchases owner’s title insurance;

· Is required by the lender to purchase a loan title insurance policy to protect the lender;

· Does not purchase a primary mortgage guaranty policy because the borrower pays, and does not need to finance, the down payment; and

· Will pay, either directly or indirectly, a portion of the cost of the pooled mortgage guaranty policy applicable to the mortgage pool into which the mortgage will be placed.

Example 2:  The borrower purchases a house but must finance the down payment.  In this case:

· Generally purchases owner’s title insurance;

· Is required by the lender to purchase a loan title insurance policy to protect the lender;

· Is required by the lender to purchase a primary mortgage guaranty policy because the borrower finances the down payment; and

· Will pay, either directly or indirectly, a portion of the cost of the pooled mortgage guaranty policy applicable to the mortgage pool into which the mortgage will be placed.

Example 3:  The borrower refinances a mortgage on the property.  The amount of the refinance loan does not exceed an 80% LTV ratio.  In this case, the borrower:

· Is required by the lender to purchase a loan title insurance policy to protect the lender;

· Does not purchase a primary mortgage guaranty policy because the value of the refinance loan does not exceed an 80% LTV ratio; and

· Will pay, either directly or indirectly, a portion of the cost of the pooled mortgage guaranty policy applicable to the mortgage pool into which the mortgage will be placed.

Example 4:  The borrower refinances the mortgage but the amount of the loan exceeds the 80% LTV ratio.  In this case, the borrower:

· Is required by the lender to purchase a loan title insurance policy to protect the lender;

· Is required by the lender to purchase a primary mortgage guaranty policy because the value of the refinance loan exceeds the 80% LTV ratio; and

· Will pay, either directly or indirectly, a portion of the cost of the pooled mortgage guaranty policy applicable to the mortgage pool into which the mortgage will be placed.

Mortgage Pools:  Mortgage pools will generally consist of the aggregation of loans involving each of the foregoing examples.  Accordingly, each pool is protected as follows:

· All loans in the pool are protected by title insurance;

· Some of the loans in the pool are protected by primary mortgage guaranty insurance; and 

· All loans in the pool are protected by pooled mortgage guaranty insurance.

Hence, the secondary mortgage market is presently protected by both title insurance and mortgage guaranty insurance.  Each line of insurance is intended to provide different protection and to serve a different purpose.  Title insurance protects 100% of the principal of each mortgage.  It protects the validity, enforceability, priority and assignment of the mortgages.  Primary mortgage guaranty, to the extent issued, protects up to 30% of the principal of the insured mortgage and pooled mortgage guaranty protects up to 2% of the aggregate principal amount of the mortgages in the pool.  Mortgage guaranty protects against the credit risk of borrower defaults.

b. Radian Is Seeking To Change The Marketplace By Removing Title Insurance From The Secondary Mortgage Marketplace And Replacing It With The RLP
By both the manner in which the RLP is marketed and the terms of the RLP itself, it is apparent that Radian seeks to change the secondary marketplace.  Instead of having two different diversified lines of insurance protecting the marketplace, Radian seeks to remove title insurance and replace it with the RLP.

Radian boldly proclaims that it wants to compete with title insurers in the secondary mortgage marketplace by offering the RLP.  Radian markets the RLP as an alternative/substitute for title insurance.  Radian claims that a lender can purchase the RLP in the place of title insurance.  Indeed, in at least one advertisement, Radian claims that the RLP is better than title insurance.  According to Radian, purchasing the RLP instead of title insurance will result in a 50% cost savings.  Radian claims the RLP can be issued in a fraction of the time that it takes to obtain a title insurance policy.

What Radian is not so candid about is the fact that a lender who, as part of its loan underwriting orders a preliminary report or commitment and/or receives a policy of title insurance, loses all undisclosed lien coverage under the RLP, thereby rendering the RLP effectively worthless.  Let us look at the provisions of the RLP to demonstrate why there is no coverage under the RLP when a lender purchases a traditional title insurance product.

An “Undisclosed Lien” is defined in the RLP in paragraph 1.P. as follows:

“Undisclosed Lien” means any lien or similar encumbrance which (i) takes priority over the position of a Mortgage Agreement and (ii) was not disclosed on the Ownership and Legal Description Verification Report (with Tax Status Report), the Mortgage Lien Report, the Borrower’s Application or the Borrower’s Affidavit obtained by the Insured prior to the Consummation of such Mortgage Agreement and (iii) was not otherwise known to the Insured prior to the Consummation of such Mortgage Agreement.

[Emp. Added].  To the extent that a title search is performed, as is done with the issuance of a preliminary report, commitment or title insurance policy, liens senior to the insured mortgage will be disclosed.  If disclosed in one of the foregoing, then the senior lien would be known to the lender and would not qualify as an “undisclosed lien” under this definition.


Likewise, the RLP contains two exclusions from coverage that further confirm this treatment.  Exclusion A in paragraph 8 of the RLP states:

A.  Declared Liens or Mortgages – Any Claim arising from a lien or mortgage (i) recorded or filed in public records after the date of filing of the Mortgage Agreement or any part thereof; (ii) identified or otherwise disclosed on the Borrower’s Application for the Mortgage Agreement, the Borrower’s Affidavit, or any document related to the closing of the Mortgage Agreement, including without limitation the Mortgage Lien Report.

[Orig. & Emp. Added].  The preliminary report, commitment and/or title insurance policy are clearly documents related to the closing of the Mortgage Agreement.


Exclusion B in paragraph 8 of the RLP states:

B.  Known or Suspected Undeclared Defects – Any Claim where any of the Insured’s directors, trustees, managers, senior officers, underwriters, originators, loan officers or employees knew or could reasonably be expected to know of (i) the existence of an Undisclosed Lien; (ii) the existence of an outstanding or unpledged ownership interest in the Property; or (iii) any other title defect that could be reasonably expected to render title to the Property unmarketable or to significantly lessen the value of the Property; …

[Orig. Emp.]  Again, this exclusion from coverage applies directly to the preliminary report, commitment and/or title insurance policy.  Each of the matters subject to the exclusion are properly reported and identified on any of the three title products.

Accordingly, it becomes apparent both from the marketing of the RLP and the terms of the RLP, that Radian is actively attempting to replace title insurance by the RLP; thereby placing the integrity of the secondary marketplace at a much greater risk.

3. Consequences Of A Change In The Market
If Radian is successful in its goal to replace title insurance protection with the RLP, the integrity of the secondary mortgage market will be severely affected.  Title insurance will be replaced with the RLP that provides only pooled insurance coverage.  Mortgage pools will be protected as follows:

· Some of mortgages will have primary mortgage guaranty insurance
; and

· The RLP will provide drastically limited coverage for the pool.

What is the scope of this change?  The effect is shown by what is lost.   The secondary mortgage market will lose the following insurance protections:

· There will be no title insurance other than the limited lien priority under the RLP.  Consequently, the insurance for each mortgage will be as follows:

· No vesting insurance;

· No insurance of the validity of the mortgage;

· No insurance of the enforceability of the mortgage;

· No insurance of the assignment of the mortgage;

· A miniscule fraction of the previous lien priority insurance (0.5% of the previous insurance)
; and

· No duty of defense.

· The existing traditional pooled mortgage guaranty insurance will become a miniscule fraction of the previous insurance.  Instead of 2% of the aggregate of the mortgages in the pool, it will be reduced to 0.01%
, an approximate 200% decrease.

Clearly, the desired change in the secondary mortgage marketplace sought by Radian will dramatically affect the integrity of the secondary mortgage marketplace.  It will remove virtually all protection currently provided by the two diversified lines of insurance.  It will dramatically increase the risk of the market to catastrophic events thereby destabilizing not only the marketplace but the major players in the marketplace.

Consider for example, a depression in such a destabilized marketplace.  The rate of default accelerates dramatically and broadly during a depression.  Upon the occurrence of the same, the investors in the secondary mortgage marketplace will be faced with extremely large numbers of defaults with little insurance coverage, and no title insurance coverage.  The destabilized government sponsored enterprises and the other investors will, in an effort to decrease their losses, seek to force the lenders to repurchase the defaulting loans.  The lenders will have insufficient funds to do so, leading to bank insolvencies and likely investor insolvencies.

Indeed, the marketplace sought by Radian bears stark reminders of the relatively recent collapse of the Savings and Loans and of the Great Depression in which all mortgage guaranty companies collapsed and many of the title insurance companies collapsed.

4. The Removal Of The Monoline Statutory Protections
A parallel result of the marketplace change sought by Radian will be the elimination of the protections sought by enactment of the monoline statutes and the statutory conditions to the issuance of mortgage guaranty insurance.

a. Radian Seeks To Avoid Statutory Conditions To Issuance Of Mortgage Guaranty Insurance
Mortgage guaranty insurance was prohibited after the Great Depression until approximately 30 years ago.  Two legislative protections were required before legislatures were willing to permit mortgage guaranty insurance.  First, statutory conditions were imposed as to the circumstances under which such insurance could be issued.  Second, the line of insurance was enacted as monoline.

By statute, mortgage guaranty insurance cannot be issued unless (i) there is a valid and enforceable mortgage, (ii) the priority of the mortgage satisfies the statutory requirement and (iii) the loan to value ratio of all mortgages against the property does not exceed a specified percentage.
  At the time that the mortgage guaranty statutes were adopted and through today, compliance with each of these three statutory conditions is satisfied through the purchase of title insurance.  Title insurance insures the validity and enforceability of the mortgage.  Title insurance insures the priority of the mortgage.  Title insurance identifies the total mortgages against the property to ensure that the loan-to-value ratio is satisfied.

By seeking to remove title insurance, Radian seeks to remove the insurance designed and intended to assure that the three statutory conditions are satisfied.  Radian wants to self-insure the question of priority and ignore the other two statutory conditions.  This disregards the legislative intent behind the statutes authorizing mortgage guaranty insurance.

b. Radian Seeks To Disregard The Monoline Statutes
Likewise, Radian seeks to disregard the monoline statutes.  While Radian gives lip service to the monoline statute, Radian clearly seeks to abolish it.  The RLP is either title insurance or a product that bundles title insurance.  Either way, it violates the monoline statute.  

But, the true nature of the attack on the monoline statute by Radian is demonstrated by its “trigger analysis”.  Radian states that the nature of the risk insured is defined by what triggers coverage.  Radian claims that mortgage guaranty insurance is defined by its trigger; the default of the lender.  Whatever loss the lender suffers after the borrower defaults, according to Radian, is covered by mortgage guaranty insurance.  Radian claims that the RLP simply adjusts the coverage for this loss by creating a greater loss allocation to the Undisclosed Lien loss and a lower allocation to the other losses.

Of course, the trigger for a claim does not define the loss.  The trigger only defines when the claim accrues.  The loss is defined by the nature of the insurance.  The loss covered by mortgage guaranty insurance is a credit risk that the borrower will default.  In such case, the insurance covers the loss arising from the default.  It does not cover loss from any other risk such as lien priority, other title insurance risks or casualty risks.

To illustrate this point, consider the following:  

· If the borrower defaults after his house burns down, then Radian believes that the default triggers coverage for all loss to the lender, including the fire loss.  

· If the borrower defaults because he learns of toxic contamination and he is unwilling to pay for the clean-up, then Radian believes that the default triggers coverage for all loss to the lender, including the clean-up costs.

· After a borrower defaults, Radian believes that all loss to the lender is covered regardless of the reason for the loss.

This analysis is faulty
.  The loss covered by mortgage guaranty insurance is the loss caused by the borrower’s default.  It is not the loss to the house caused by the fire.  That loss is the subject of a homeowners’ policy, a separate line of insurance.  It is not the loss caused by the toxic contamination, that loss is the subject of environmental insurance.  It is not the loss caused by a senior lien, that loss is the subject of title insurance.

If the Radian analysis were correct, then the monoline statute would be meaningless because Radian could provide virtually every line of insurance under the guise that it covers a loss to the lender after the borrower defaults.

5. The Impact Of The RLP On Consumers And Lenders
Clearly, the integrity of the secondary mortgage marketplace is a significant concern to everyone, including consumers.  But, there are additional concerns that bear discussing.

a. Loss Of The Broader Protections Provided By Title Insurance
As noted above, Radian seeks to remove title insurance from the marketplace and replace it with the RLP.  The “undisclosed lien” coverage – which is title insurance – offered under the RLP is only one of many coverages provided under a loan title insurance policy.  This is an important consideration for both consumers and lenders.

Even Radian concedes that the coverage provided by a loan title insurance policy is broader than the lien priority coverage provided under the RLP.  A loan policy provides insurance for vesting, validity, enforceability, assignment, lien priority as well as a duty to defend.  The RLP provides only lien priority and then only to a miniscule fraction of the amount under a loan title insurance policy.

The benefit to the lender is obvious.  The benefit to the consumer from the broader protection is likewise apparent.  Take for example, the duty to defend.  If there is a challenge to the validity, enforceability or priority of the mortgage, the lender will incur attorneys’ fees dealing with the challenge.  These attorneys’ fees will be added to the loan by the lender and become the obligation of the borrower if they are not paid by insurance.  Title insurance pays these fees.  The RLP does not.  Accordingly, if the RLP is purchased, the borrower is obligated to pay these attorneys’ fees and costs.  If title insurance is purchased, the title insurer pays these attorneys’ fees and costs.

b. Loss Of Integrity Of The Public Land Title Records
Both the lender and the consumer share a common interest in the integrity of the public land title records.  When the loan title insurance policy is issued for a refinance, the title insurer searches the public land title records and corrects defects that it discovers during that search.  But if an RLP is issued, no search of the public land records is performed and there is no correction of defects in the public land records.

The importance of this is readily apparent.  If the marketplace changes as Radian desires so no title insurance is issued, then the public land title records will not be revised and corrected on a regular basis.  Instead, there may be numerous real property transactions affecting the property in which defects to the public land title records occur.
  When the next title insurance is ordered, which would likely be for a new purchaser when the consumer sells the property, two things will occur.  First, the closing of the transaction will likely be delayed as the title search will become more complicated and require additional work to clear the title to enable the new loan to be made.  Second, the cost of the transaction will be increased because of the additional work.  But, the cost will likely be greater as well because the different marketplace will result in a dramatic loss of revenue to title insurers and their agents necessarily resulting in higher rates.

Accordingly, any time savings and/or cost savings presently trumpeted by Radian to be achieved by the RLP will be offset by the increased time delays and increased costs associated with the later transactions.

c. Faulty Cost Savings Argument
Radian claims that the RLP results in dramatic 50% cost savings.  It claims that the cost of the RLP is generally around $350 per transaction, perhaps slightly less.

Of course, it should be noted initially that the rate Radian presently charges for the RLP is not necessarily reflective of the rate that it will charge if it is successful in changing the marketplace.  Indeed, it is commonplace that, when a new product is introduced, it is introduced at an extremely low price until there is market acceptance at which time its price is adjusted upward.

But, even assuming that the cost of the RLP is approximately $350 per transaction, it appears that the cost of loan title insurance policies is not disproportionate to this rate.  Indeed, in a large number of states for a wide variety of loan amounts, the cost of a loan title policy is less than the cost of the RLP.

Further, given the limited scope of coverage provided by the RLP, the cost per dollar of insurance actually paid out by Radian is vastly greater than the cost per dollar of insurance paid out by title insurers; approximately $440 for Radian as compared to approximately $2.43 for title insurance.

d. Solvency Concerns
In addition to the solvency concern discussed above relative to a restructured marketplace, solvency concerns applicable to Radian are discussed at length in the Attachment which analyzes these concerns.

e. Red-lining Of Borrowers
One of the criteria for underwriting the RLP is that the borrower have a FICO score of at least 570.
  Accordingly, the RLP is only offered to a limited number of borrowers.  Those borrowers who do not have a sufficient FICO score cannot qualify for the RLP.


This practice of Radian results in the red-lining of borrowers based on the FICO score requirement.  A borrower without the minimum FICO score can never purchase the RLP.  Those borrowers who have lower income or more problematic credit are therefore unable to obtain the product.

What then is the result for the persons who cannot qualify for the FICO score?  They will be required to purchase title insurance unless Radian removes the FICO requirement.  Such title insurance, as discussed above, will necessarily be at a higher charge than is presently in place due to the adverse competitive impact of Radian in the marketplace.  Accordingly, most borrowers will actually be hurt by the RLP.

f. Unexpected Liability To Borrowers
In conjunction with the issuance of the RLP, the borrower must complete and provide to the lender, and it appears Radian, a Borrower’s Affidavit.  Under penalty of perjury, the borrower is required to state all liens against his or her property as well as other information about the title to the property.  In most instances, borrowers lack the sophistication to understand fully the consequences of such an affidavit.  Principally, the affidavit can create personal liability in the borrower in the event that information is incorrect.  Such liability, depending upon the circumstances, may survive a foreclosure of the property and fall outside the protections of anti-deficiency statutes.
   Further, this liability will extend not only to the lender but directly to Radian.

Such unexpected borrower liability may have a significant impact on borrowers.

6. States Have Found The RLP To Be Title Insurance
The positions taken by other states relative to the RLP and similar products may prove to be instructive.  To date, eight states have announced a formal position that mortgage impairment products, including the RLP, constitutes title insurance and cannot be issued by Radian.  The eight states are Texas, Florida, Connecticut, New Mexico, North Carolina, California and Pennsylvania.  Several other states have the question under review and consideration. 

The States of Texas
, Florida
, Connecticut
 and New Mexico
 rejected filings of the RLP by Radian in each respective state on the ground that the RLP constitutes title insurance and Radian cannot issue title insurance.  

The State of North Carolina has issued a general bulletin confirming that mortgage impairment/lien priority insurance constitutes title insurance.
  The North Carolina Department of Insurance has confirmed that the restrictions set forth in the bulletin apply to RLP and that Radian cannot under North Carolina law issue the RLP.  

On June 19, 2002, after concluding its investigation, the California Department of Insurance (“CA DOI”) issued a Cease and Desist Order against Radian, and its affiliates.
  The CA DOI, like each of the other six states, has expressly determined that the RLP is title insurance and cannot be written by Radian.
  Consequently, the CA DOI has ordered Radian, and its affiliates, to cease and desist from:

· Marketing, soliciting, negotiation and selling the RLP to California lenders;

· Issuing or proposing to issue any title insurance policy;

· Transacting or proposing to transact any phase of title insurance;

· Having any contact with any person for the purpose of soliciting, negotiating, arranging, discussing or otherwise transacting title insurance in any manner;

· Performing any service in conjunction with the issuance of a title insurance policy;

· Issuing any letter of indemnity;

· Furnishing a written statement which assures, and assumes the liability for, the proper performance of services necessary to the conduct of a real estate closing;

· Advertising by any manner that they are engaged in the business of soliciting, negotiating, executing, delivering or furnishing title insurance in the State of California;

· Receiving any compensation in connection with any title insurance transactions; and

· Collecting, receiving, requesting, maintaining, handling, distributing, refunding, returning, remitting, assigning, effecting, having access to, controlling, or otherwise having anything to do with any money that has anything to do with a title insurance business.

This CA DOI Cease and Desist Order has nationwide application given the fact that California can rescind Radian’s Certificate of Authority to issue mortgage guaranty insurance in California if Radian is improperly transacting the business of title insurance anywhere in the nation.  In light of this fact, Radian has advised the CA DOI that it is suspending its advertising, offering, negotiating and issuance of the RLP throughout the nation pending the results of the administrative hearing.

The State of Pennsylvania, which is the domicile for Radian, has recently concluded its investigation of the propriety of Radian’s offering the RLP.  The Bureau of Enforcement of the Pennsylvania Insurance Department has determined that the RLP constitutes title insurance and that Radian cannot offer the RLP until it is properly licensed as a title insurer.  Given the fact that Radian has represented that it has ceased its efforts to market the RLP in light of the CA DOI Cease and Desist Order, Pennsylvania has, to date, apparently taken no other formal action against Radian other than to advise Radian not to offer the RLP until it is properly licensed.

In response to an inquiry from a Member of its House of Representatives, the Attorney General of the State of Alabama has issued its opinion
 that mortgage impairment insurance constitutes title insurance and can only be issued by title insurers.

ATTACHMENT

RISK ANALYSIS APPLICABLE TO THE ISSUANCE OF THE RADIAN LIEN PROTECTION POLICY

In evaluating the overall risk of loss assumed by an insurance company, one must consider a variety of factors.  Up until this point, the focus of the public debate has been on risk exposure.  However, the true risk exposure being assumed by Radian Guaranty, Inc. (“Radian”) is substantially greater than simply the additional risk exposure assumed under the RLP.  The purpose of this memorandum is to discuss the broader range of risk exposure undertaken by Radian; exposure for which Radian does not have any loss history and for which it appears Radian does not even reserve.  Please note that this attachment is not intended to be comprehensive but simply reflective of the reasons for the separate monoline treatment applicable to both title insurance and mortgage guaranty insurance as demonstrated by the differing risks associated with each monoline insurance.

1. Risk Categories Evaluated
While there undoubtedly are additional categories of risk associated with the RLP, this attachment addresses four central risk areas.  With the exception of the risk associated with appraisal operations, each of these risk areas is a risk peculiarly associated with title insurance.  The risk areas to be discussed are (i) title insurance risk, (ii) escrow risk, (iii) appraisal risk and (iv) licensing risks.

While each of these risks is discussed herein primarily in conjunction with Radian, it should be recognized that to the extent Radian is permitted to provide title insurance, then other mortgage guaranty insurers will likewise develop products such as the RLP that bundle title insurance.  Accordingly, these risks should be considered not only in conjunction with Radian but on an industry-wide basis; thereby effecting the solvency of the entire industry.

2. Title Insurance Risks
a.   Absence Of Adequate Reserves Or Loss History
Eight states have confirmed
 that mortgage impairment products, including the RLP, constitute title insurance.  The basis for this opinion has previously been given to the NAIC and is confirmed by legal precedent, statutory interpretation, secondary authorities and market practices existent for over 100 years.  Radian, on the other hand, contends that the RLP constitutes mortgage guaranty insurance even though no other mortgage guarantor has ever provided such a product, Radian has only recently developed the RLP and Radian admits that the product is novel and unique.  In order to make such argument, Radian relies on semantic distinctions devoid of any substance and necessarily misapplies monoline insurance principles.

But, regardless of the semantics used by Radian, there are significant solvency issues raised in the event that Radian is permitted to issue the RLP.  The first solvency issue relates to the question of reserves.  It is our understanding that Radian believes that it is not required to conform to the reserve requirements for title insurers when it issues the RLP.  Indeed, we believe that Radian has not implemented any special reserve requirements relative to the RLP.  Instead, Radian relies on the reserve requirements applicable to mortgage guaranty insurance, less stringent reserve requirements.

Clearly the traditional mortgage guaranty reserve requirements are intended to address risk associated with traditional mortgage guaranty insurance.  They were not established with knowledge that an insurer would almost 30 years after the line of insurance was permitted and the reserve requirements established, unilaterally elect to expand the nature of the risk insured to include another line of insurance.  This is particularly so when one considers that title insurance and mortgage guaranty insurance are each monolines.  Accordingly, the present reserve requirements do not, and are not intended, to define acceptable reserve requirements applicable to “undisclosed lien” insurance.  They were never contemplated to address this bundled risk and there is no loss history available to Radian in order to develop prudent and appropriate reserves.

As such, since the present reserve requirements do not take into account the “undisclosed lien” coverage offered under the RLP, Radian does not have sufficient reserves provided for this coverage.  Even assuming, arguendo, that the RLP is approved by the states – which it will not be – if Radian succeeds in accomplishing its projected market penetration, a significant and material loss risk will be unreserved or materially under reserved, affecting the solvency of Radian.

b.   Vesting Risk Exposure
While the discussion by Radian in the public forum and before various Departments of Insurance has focused virtually exclusively on the “undisclosed lien” coverage, in reality, Radian is providing title insurance information on a much broader spectrum and incurring unlimited liability relative to the, as yet, essentially undiscussed title insurance information that it is providing in conjunction with the RLP.
  Let’s first focus on vesting information.

The RLP does not by its terms provide any vesting insurance to the lender.   It does not insure that the persons obtaining the loan actually own the real property to be used as security for the loan and to be subject to the mortgage.  We suspect that even Radian would admit, when questioned, that vesting insurance, or insuring who owns the real property, is title insurance.  

However, it is important to note that Radian, as part of its underwriting process
, provides to the lender a document which Radian represents shows the vesting or ownership of the real property.  In other words, Radian through its report tells the lender who owns the real property and, accordingly, who is required to execute the mortgage.  It is clearly anticipated that the lender will rely on this information to prepare its loan documentation.

The important inquiry is:  What happens if the Radian report contains incorrect information?  In other words, what if the lender has the wrong person sign the mortgage because Radian made a mistake in its vesting information?  Obviously, when the lender finds out that its mortgage is invalid, either in whole or in part
, the lender will submit a claim to Radian.  But, unlike the claim based on an undisclosed lien which is limited by the terms of the RLP, the claim based on incorrect vesting information is not limited by the RLP.  Indeed, vesting coverage is not provided under the RLP
.

Consequently, what then is Radian’s exposure when it makes a mistake relative to the vesting information that it provides to the lender?  The answer is simply the exposure that ordinarily arises from negligence.  Radian is responsible for all damage proximately caused by its negligence.  In the instance of a mortgage that is invalid, Radian becomes liable for all damage caused to the lender; an amount that frequently exceeds the outstanding loan balance as a result of the borrowers’ default.  This amount will not be off-set by any foreclosure proceeds because the lender has no right to foreclose an invalid mortgage.

Even a casual analysis of this risk exposure shows it to be substantial and limited only by the actual damages suffered by the lender.  If one were to use a title insurance term to describe this exposure, it is abstractor liability.  

For purposes of evaluating the risks associated with the issuance of the RLP, this risk exposure is significant for a number of reasons:

· Radian is subjected to abstractor/negligence liability which will generally exceed the full value of the mortgage with no off-sets from foreclosure.

· By incurring such liability risk relative to vesting information (which itself is clearly title insurance), Radian may knowingly exceed statutory limitations on the percentage of the loan for which a mortgage guarantor can provide insurance.  Such a situation would clearly arise if “undisclosed lien protection” were bundled with its primary mortgage guaranty insurance; a circumstance which is imminently foreseeable in the event Radian’s improper argument is accepted.

· We have no information that Radian is establishing any separate reserve for this risk; a risk clearly not contemplated under normal mortgage guaranty insurance.

c. Other Title Insurance Coverages Provided Through The RLP
Having discussed the vesting liability being assumed by Radian, let us focus on two other types of title insurance liability that Radian is assuming and the risk exposure associated with both.  Under the RLP, Radian appears to be incurring liability relative to the validity and enforceability of the mortgage, meaning that the mortgage is a valid legal document that secures the debt obligation and that the mortgage can be foreclosed, both clearly title insurance.  While neither is expressly covered by the RLP, liability is clearly assumed relative to both of these risks.

What happens when a mortgage is challenged and determined to be invalid (whether for improper vesting as discussed above or for some other reason)?  The lender, unwilling to absorb the loss, will present a claim to Radian under the RLP.  It is important to note that the lender will not have a claim under its primary mortgage guaranty policy because such policies have never purported to provide any such coverage.  Indeed, under such policies, the lender assumes the risk of the validity and enforceability of the deed of trust.
  Likewise, the lender will not have received any off-set to its loss through the foreclosure of the property because the lender will not be able to conduct a foreclosure in light of the fact the mortgage is either invalid or unenforceable.

But, Radian appears to be assuming liability for the validity and enforceability of the mortgage under the RLP.  Why?  

The first basis for this liability is premised on Radian’s aggressive marketing program.  Radian is marketing the RLP as a substitute/alternative for title insurance.  One of the basic and critical coverages under a loan policy is that the mortgage is valid and enforceable.  A lender hearing that the RLP is a substitute for a loan policy, and knowing that a mortgage guarantor by statute is prohibited from issuing mortgage guaranty insurance unless the mortgage is valid and enforceable, will be able to argue quite persuasively that the marketing of the RLP led the lender to believe that Radian is representing that the mortgage is valid and enforceable similar to a title insurance policy.  Since such insurance is not covered under the RLP, then the claim will be for misrepresentation, which has as its measure of damages all damages proximately caused by the misrepresentation.

The second basis for this liability is premised on Radian’s public statements concerning its coverage under the RLP.  It is the position of Radian, as confirmed at NAIC hearings, that the coverage of mortgage guaranty insurance is premised on the borrower’s default.  This is the trigger argument.  Once the borrower defaults, mortgage guaranty insurance is triggered and it covers all losses suffered by the lender after the default.  Radian has stated that once the trigger occurs, all losses of the lender fit within the basket that is mortgage guaranty insurance.  Based on this publicly declared analysis, the lender simply advises Radian that the borrower has defaulted.  Because of the default, the lender has learned that the mortgage is unenforceable or invalid and the lender is unable to foreclose or mitigate its loss on the mortgage in any way.  Accordingly, the lender will simply advise Radian that its loss is the full value of the unpaid mortgage plus the attorney fees that it has incurred in investigating, or attempting to defend, the validity and enforceability claim.  This is a policy coverage argument based on the fact that the validity and enforceability of the deed of trust is not excluded under the RLP.  This claim (an admitted title insurance claim) would then be brought within the policy coverage.  In the event that Radian were to deny the claim on the basis that coverage under the policy doesn’t exist, then the lender will simply make the claim based on misrepresentation, without reference to any policy limits.

While the two foregoing analyses are only illustrative, it is apparent that Radian has a significant risk exposure relative to these other two classic title insurance risks.  As in the case of the vesting risk exposure, Radian incurs significant risk relative to these exposures for each of the same reasons as it does for the vesting risk exposure.

3. Escrow Liability.

Radian has admitted that, through RadianExpress, it is providing escrow services relative to loans involving the issuance of the RLP.  Additionally, Radian further concedes that it is seeking to position RadianExpress to provide escrow services generally via the internet.  While escrow agents are not regulated by all states, most of the major states have extensive regulation applicable to escrow agents.  Radian is ignoring all such regulation and has not caused RadianExpress to be licensed as an escrow agent in any state to our knowledge.  

Substantial liability and risk is incurred directly when one acts as an escrow.  Such risk is compounded when the escrow is handled via the internet.  None of this risk is being addressed by Radian relative to reserves or the capitalization of RadianExpress.

While Radian may argue that this exposure is limited to its affiliate, it is well known that any claim arising from escrow negligence can be asserted against the parent if the parent is controlling the process.  While we are not sufficiently familiar with the corporate structure of Radian and RadianExpress at this time, RadianExpress, which actually issues the RLP, appears to act as the agent of Radian in conjunction with escrows handled by Radian relative to the RLP.  This risk is not addressed by Radian and constitutes a material and significant risk.  This is particularly clear if it turns out, as we expect, that RadianExpress is engaged in handling escrows in states such as California requiring the licensing of RadianExpress as an escrow.  In such case, Radian and RadianExpress will be subjected to significant fines and their operations terminated until compliance with the respective state law.

Beyond this exposure, however, looms another significant exposure to Radian.   As title insurers know, lenders demand closing protection letters.  Under the terms of the closing protection letter, the title insurer incurs liability for escrow defalcations.  We are not sure whether lenders are demanding the same type of letter from Radian at this time but they will if they do not use a traditional escrow company and if they do not purchase title insurance.  When Radian issues these type of letters, they directly assume liability for escrow defalcations.  Again, this is a significant risk that is not being dealt with by Radian and is not contemplated under the mortgage guaranty statutes.

Further, the issuance of closing protection letters constitutes the conduct of another line of insurance.  For example, the issuance of closing protection letters constitutes the business of title insurance in California.  See, Cal. Ins. Code § 12340.3.  On the other hand, the issuance of closing protection letters in New York constitutes the business of surety insurance.  No state to our knowledge considers the issuance of closing protection letters to be the business of mortgage guaranty insurance.  Accordingly, to the extent that Radian issues closing protection letters, it will violate the monoline statutes applicable to mortgage guaranty insurance.  As such, this constitutes a significant and material additional risk to Radian.

4. Appraisal Liability
A visit to Radian’s website will confirm, and Radian has noted in its presentations to the NAIC, that Radian is offering internet appraisals for loans involving both the RLP and for other loans.  Radian trumpets its internet program based on its speed.

We are not knowledgeable about the extent of this program nor any of its specifics.  But, it is a program that demands the attention of the NAIC and every state regulator.  In the event that the appraisal is incorrect, Radian assumes significant liability for negligence relative to that appraisal.  This is a material risk of loss not contemplated under the mortgage guaranty statutes.

But beyond this obvious risk issue looms a far more serious problem.  Everyone vividly recalls the “savings and loan debacle” that occurred within the last ten years.  One of the central causes of that historic financial tragedy leading to significant financial sacrifices, multi-billion dollar federal bailouts and the restructuring of the industry were improper appraisals.  The savings and loan industry had adopted a program of originating loans for resale on the secondary market.  Since they were not going to be required to hold or service those loans, inadequate attention was paid to the underwriting review of appraisals received.  Savings and loans made money from the packaging and processing of the loans and their resale.

The whole purpose of the RLP is for use to facilitate the packaging of loans for resale on the secondary market.  The loan underwriting incorporated by lenders for these loans when the RLP is being purchased will naturally relax given the fact that the lender purchases its appraisal from Radian.  This will create significant risks.

Further, as other mortgage guarantor companies have said to the NAIC in Kansas City, if Radian is permitted to issue the RLP, they will be forced to follow suit in order to compete within their industry.  The problem will compound dramatically, potentially setting the stage to similar catastrophes within mortgage guaranty industry as arose during the depression which catastrophes led to the banning of this line of insurance.  

While Radian may correctly state that various states and regulators have enacted appraisal standards in response to the savings and loan crisis, this fact by itself does not provide a solution to the problem.  Regardless of what the standards are, the problem will be centered on the fact that lenders purchasing the RLP or similar insurance offered by other mortgage guarantors, if such products are permitted, will relax their underwriting standards based on the assumption that the respective mortgage guarantors will police the appraisals, an assumption that is necessarily flawed.


This is the nature of the risk that led to the monoline restrictions.  The legislatures and the regulators should not want to open this “Pandora’s Box” for a second time.  


5. Licensing Liability
There are several risks associated with the licensing of Radian.  If Radian has violated required licensing, its ability to engage in any insurance may be significantly jeopardized.  Further, policies issued in violation of licensing requirements will likely be ordered to be rescinded creating another degree of liability to Radian.  Finally, to the extent that Radian engages in business through one or more subsidiaries in violation of licensing laws, Radian faces significant exposure as a consequence of such conduct.

a.   RLP Constitutes Title Insurance


We contend that the RLP, itself, constitutes a policy of title insurance.   The primary insurance provided under the RLP is undisclosed lien protection which is another way of describing lien priority.  Indeed, approximately 98% of the coverage provided under the RLP is title insurance while only 2% is mortgage guaranty insurance.
  The substance of the RLP is title insurance.  To date, several states have so confirmed.  See, Footnote 25.

If the RLP constitutes title insurance, then Radian is issuing a line of insurance that it is statutorily prohibited from issuing both under the mortgage guaranty statutes as well as the title insurance statutes.  Both lines of insurance are monoline.  If Radian is violating the mortgage guaranty statutes by issuing title insurance, its mortgage guaranty license is subject to be revoked by each state in which it is transacting the business of insurance.  

Additionally, if Radian has wrongfully issued title insurance, then the policies of the RLP that it has issued will be rescinded.  Since Radian openly states that the purpose of the purchase of the RLP is to make the pool of mortgage being sold by the lender more attractive to government sponsored enterprises and such, then it stands to reason that when the policies are rescinded, the government sponsored enterprises and such will not have received the product that they purchased since the insurance will not apply.  It is then foreseeable that these government sponsored enterprises and such will demand that replacement policies be obtained or insist that the pools be returned to the lenders and that the lenders return the monies paid for the pool.  Either way, it is clear that this will represent a significant loss and liability to the lenders, who will then turn to Radian to reimburse them for this loss.  Clearly, this is a significant and material risk of loss to Radian.

b. The RLP As A Bundled Policy

Even if it is ultimately determined that the RLP constitutes mortgage guaranty insurance that bundles title insurance, Radian will still be in violation of the licensing laws applicable to mortgage guaranty insurers.  Mortgage guaranty insurers are prohibited under the monoline statutes from bundling coverage from other lines of insurance.  The result of this improper activity is the same as discussed above.  The license of Radian to engage in any insurance business will be put at risk.  All of the policies that it issued will be invalid and rescinded.  And the lenders will turn to Radian for reimbursement of the losses that they will suffer thereby.

c. The ExpressClose.com LMP

Prior to its name change, RadianExpress.com was known as ExpressClose.com.  RadianExpress has issued, and is likely continuing to issue, a Lender Mortgage Protection insurance policy (the “LMP”).  RadianExpress has received premiums of over $500,000 for the policies it has issued in the State of California, let alone across the country.  RadianExpress and Radian recognize the LMP issued as valid and binding insurance policies.

But, to our knowledge, RadianExpress has never been licensed to issue any insurance policies.  Accordingly, every one of the policies that it has issued has been in violation of state licensing requirements, let alone other state laws.  Likewise, most states examining the LMP have concluded that it constitutes title insurance.  Indeed, even Howard Yaruss confirmed at the NAIC meeting in Kansas City that Radian will not defend the LMP as it is title insurance.

But, the importance of this LMP product lies with the fact that RadianExpress is a wholly-owned subsidiary of Radian.  Indeed, it is the agent of Radian in the issuance of insurance policies.  Radian has full knowledge about the policies and the risks associated therewith, including whether the LMP continues to be issued.  Accordingly, Radian has assumed a significant risk of liability due to the LMP.

d. Amerin Guaranty

Amerin Guaranty is a subsidiary of Radian.  It is believed that Amerin Guaranty is issuing a product similar to the RLP in that it provides coverage for undisclosed liens.  It is further believed that this product has been adopted and is being issued by Amerin as a result of direction from Radian.
  Like Radian, Amerin is licensed as a mortgage guaranty insurer.  Accordingly, it is wrongfully offering its mortgage product.  As a result, it faces exactly the same risk from its policy that Radian faces from the RLP.   But, Radian, as the parent of Amerin, faces significant risk exposure due to the conduct of Amerin relative to the Amerin product.

e. Liability Of RadianExpress.com

Regardless of how the question of the RLP is resolved, one thing is certain:  RadianExpress is acting as the agent for Radian in the issuance of the RLP.  Not only is RadianExpress actively offering and selling the RLP but RadianExpress plays a principal role in underwriting the RLP.  RadianExpress is not licensed, to our knowledge, anywhere. 

If the RLP is title insurance, RadianExpress must be licensed as an underwritten title company or a title agent.  If mortgage guaranty or casualty insurance, then RadianExpress must be licensed as a provider.  It is licensed as neither.

Accordingly, Radian, through RadianExpress, faces significant risk and exposure for this licensing violation.

f.   Licensing Risk Associated With Escrow Operations

As discussed above, RadianExpress is actively involved in acting as an escrow holder but is not licensed to so act.  Radian is actively promoting such conduct as such activities is an integral part of the issuance of the RLP.  Accordingly, Radian faces significant risk and exposure from this unlicensed activity of its subsidiary.
6. Conclusion
In order to evaluate risks associated with the issuance by Radian of the RLP, the analysis must address the bundled risk involved with the RLP and the activities of Radian.  Any such analysis will quickly identify the significant and dramatic risks assumed by Radian for which there is no regulatory review or protection to the consumer.

These significant and dramatic risks naturally arise based on the fact that Radian now seeks to bundle a title insurance risk to a nominal amount of mortgage guaranty coverage and call it mortgage insurance.  Such bundling violates monoline statutes and necessarily results in an exponential increase of the very risks sought to be avoided by the monoline legislation. 

� The RLP may have a single claim limit but such limit is not presently known.


� Most pooled mortgage guaranty policies provide approximately 2% of the aggregate total principal amount of loans in the mortgage pool.


� Radian is one of seven major mortgage guaranty insurers.  At least two of the other mortgage guaranty insurers have advised the NAIC that, in the event Radian is permitted to offer the RLP, they will develop similar products in order to compete with Radian.  It is logical to conclude, therefore, to the extent Radian is permitted to offer the RLP, that all like insurers will offer essentially the same product.


� For example, loan title insurance insures the vesting for the property by insuring that the person executing the mortgage owns the property that is to be encumbered by the mortgage.  Loan title insurance insures the validity and enforceability of the mortgage so that the lender knows that the mortgage is a valid and can be foreclosed.  Accordingly, a challenge that the loan was improperly executed, notarized or is unenforceable for another reason is protected by the title insurance.  Likewise, the loan title insurance insures the assignment of the mortgage.


� Mortgage guaranty insurance, by statute, can only be issued if (i) the mortgage is a valid mortgage, (ii) the mortgage is in a prescribed position (e.g. first mortgage) and (iii) provided that, after the mortgage is given,  the loan to value ratio against the property for all liens secured by the property will not exceed 100% of the property value.  Title insurance insures that the mortgage is valid.  Title insurance insures the priority position of the mortgage.  Title insurance identifies senior liens against the property to enable the lender to confirm that the liens, including the mortgage, do not exceed 100% of the property value.


� It is important to note that federal law (see, Federal Homeowners’ Protection Act of 1999, 12 U.S.C. 4901, et seq.) requires the termination of all primary mortgage guaranty insurance when the loan balance is paid down to approximately 80% of the loan to value ratio.  Various states also have similar laws.


� The RLP provides lien priority insurance in the amount of only 0.5% on an aggregate basis for the pool.  As noted, if the pool is $20 million, the RLP provides lien priority insurance of only $100,000.  This contrasts to the $20 million in coverage provided under title insurance.  Accordingly, the RLP provides 99.5% less lien priority insurance.


� To illustrate, for the $20 million pool, the traditional pooled insurance coverage would be $400,000.  Under the RLP, the amount is $2,000.


� While the respective statutes do not generally list these criteria specifically, they state that mortgage guaranty insurance can be issued only on certain types of authorized loans.  These authorized loans are to be loans secured by a mortgage.  Accordingly, the statute implicitly requires that the mortgage be valid because otherwise the loan would not be secured by a mortgage.  Statutes typically identify the required priority of the loan.  Finally, statutes will specify that the loan-to-value ratio cannot exceed 100% of the fair market value of the property.


� The fallacious nature of this argument can also be demonstrated through a review of the reserve requirements imposed for the different kinds of insurance involved in each of the illustrations.  The reserve requirements for the issuer of a homeowners’ policy differ dramatically from those of a mortgage guarantor.  Similarly, the reserve requirements for an issuer of environmental insurance differ as do the reserve requirements of a title insurer.  It seems clear that to the extent other kinds of insurance are permitted to be covered by a mortgage guarantor, then the mortgage guaranty reserve requirements will be woefully inadequate.


� Likewise, if the mortgage is declare to be invalid, title insurance, not the borrower, indemnifies the lender for its loss.


�  Illustrations of various liens falling within this category include tax liens (Federal, State and property), mechanics’ liens, abstracts of judgment, nuisance abatement liens (board up liens, mosquito abatement, brush clearance, substandard housing), lis pendens, special assessment liens, homeowners’ assessment liens, child and spousal support liens.  Illustrations of transfers include conveyances into a family trust, gift deeds and other family member deeds.  Another important area relates to forged or improper documents that have been recorded.


� The Radian web site used to state that a 570 FICO score is an underwriting requirement of Radian.  However, Radian has recently denied use of a FICO score and deleted the FICO score reference from its web site.  It is not clear why Radian has denied the accuracy of the previous information contained on its web site but we believe that Radian either directly imposes the FICO underwriting criteria as part of its underwriting criteria or imposes it indirectly by insisting that the lender apply the criteria as a condition to issuance of the RLP.


� Anti-deficiency statutes are designed to protect the borrower.  In the event that the borrower defaults on his or her loan, then the lender generally has a choice of how to proceed.  If the lender elects to foreclose on the mortgage through a non-judicial foreclosure, many states preclude any other remedy against the borrower.  The lender is limited to what it receives from the non-judicial foreclosure sale.  These types of statutes are commonly referred to as anti-deficiency statutes.  


� See, Disapproval letter dated 10/1/01.


� See, Disapproval letter dated 9/14/01.


� See, Disapproval letter dated 1/30/02 and further letter dated 6/7/02.


� See, Disapproval letter dated 4/25/02.


� See, North Carolina Department of Insurance Bulletin dated 4/17/02.


� Radian has requested a hearing to challenge the Cease and Desist Order.


� Among other things, the Cease and Desist Order states:   “9.  Pursuant to California Insurance Code Section 12340.1, coverage for losses resulting from undisclosed liens falls within the definition of title insurance”.


� By letter dated July 24, 2002, the Department has confirmed that it has “advised Radian not to offer its Lien Protection Policy until properly licensed”.


� See, Letter dated July 18, 2002, to the Honorable Jim Haney.


� Certain of the competitors of Radian ultimately may not elect to adopt all of the various Radian services and products.  To the extent that services are not duplicated, then risks associated with those services will not apply to such competitors.


� Texas, Florida, Connecticut, North Carolina, New Mexico, California, Pennsylvania and Alabama.


� While the purpose of this memorandum is not to repeat the benefits of the ALTA Loan Policy relative to the RLP since those benefits have been presented to the NAIC on previous occasions, it is important to note that from the perspective of the title insurance risks discussed herein, title insurers have reserves set aside specifically to address each of the risks associated with the issuance of title insurance as well as the conduct of escrow to the extent that they provide escrow services.  These reserves are based upon extensive historical data and loss information.  Indeed, these reserves relate back to when title insurance first began over 100 years ago.  Title insurance rates have been adopted based upon these risks and the required reserves.  The various insurance regulators frequently conduct audits and examinations of title insurers that review and analyze these reserves.  Indeed, title insurers have been providing these title insurance coverages for over 100 years.   Further, these reserves are premised on the fact that the potential exposure under a loan title insurance policy is the face amount of the loan and deed of trust.  Accordingly, these protective reserves sufficiently address the potential exposure of the title insurer for the full amount of the loan.  This is vastly different from the RLP which has no special reserves applicable to the title insurance coverage.


� Presently, we are not sure how Radian develops its vesting information.  It has been suggested that the information is derived from computer databases of tax assessor records.  Reliance on real property tax assessment information, however, is inherently risky because the property tax records are not completely accurate.   Tax records contain typographical errors relative to the names contained therein.  Often tax records are not updated on a regular basis.  Also, tax records frequently do not identify all persons in ownership, focusing more on the person who pays the bill.  Hence, the need to perform a search of the public records.


� The vesting information might be partially correct.  For example, it might identify one co-owner.  On the other hand it could be completely incorrect and invalid.  For example, the title may have been transferred from an individual to a trust for estate planning purposes.  A mortgage signed by the individual in that case would be invalid.


� At the NAIC meeting in Kansas City, when ALTA inquired of Radian whether it was providing vesting insurance under the RLP, Howard Yaruss (Radian’s General Counsel), stated definitively that Radian is not providing vesting insurance.


� That the lender assumes responsibility for the validity and enforceability of the mortgage is easily demonstrated by the fact that before the primary mortgage guarantor has any obligation to pay a claim, the lender is required to foreclose and tender good and marketable title to the primary mortgage guarantor.  Obviously, if the mortgage is either invalid or unenforceable, the lender will not be able to conduct a foreclosure and the lender will not be able thereby to tender good and marketable title.


� The breakdown of the two coverages under the RLP is as follows:  Undisclosed lien coverage is 50 basis points and mortgage guaranty coverage is 1 basis point.


� The RLP insures first mortgages.  The Amerin product insures junior mortgages.
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